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CASES 

ARGUED  AND   DETERMINED 


IN   THE 


COURT  OF  COMMON  PLEAS, 


FOR  THE 


CITY  AND  COUNTY  OF  NEW  YORK. 


CHARLES  F.  MATTLAGE,  Respondent,  against  THE  NEW 
YORK  ELEVATED  RAILROAD  COMPANY  et  al.,  Appel- 
lants. 

(Decided  January  16th,  1885.) 

The  act  of  1867,  authorizing  the  construction  of  an  elevated  railway  in 
the  City  of  New  York,  "  along  both  sides  of  Greenwich  Street  to 
Ninth  Avenue,  and  along  both  sides  of  Ninth  Avenue,  or  streets  west 
of  Ninth  Avenue,"  providing  for  the  appointment  of  commissioners 
with  power  to  authorize  the  removal  of  obstructions,  etc.,  to  desig- 
nate the  points  at  which  staircases  in  the  streets  should  be  erected 
for  public  access  to  the  railway,  etc.,  and  authorizing  the  railway 
company  to  "  rent,  purchase,  or  acquire  such  buildings  or  parts  of 
buildings  as  may  be  convenient  for  the  stations  or  depots  for  public 
access  to  the  railway  "  (L.  1867  c.  489),  did  not  empower  the  railway 
company  to  build  stations  or  to  place  stairways  in  or  over  any  streets 
other  than  those  in  which  it  was  authorized  to  lay  its  tracks. 

Neither  was  power  to  do  so  conferred  by  the  provisions  of  the  act  of 
1875  that  the  company  might  make  and  adopt  such  alterations  and 
improvements  in  the  structures,  etc.,  as  the  commissioners  might 
authorize  or  approve,  and  that  "  the  position  and  construction  of  the 
tracks,  .  .  .  stations,  and  other  structures,  which  said  company  is  or 
may  be  authorized  by  law  to  construct,  may  be  such  as  said  company 
may  adopt  and  the  said  commissioners  approve"  (L.  1876  c.  595). 
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That  act  did  not  confer  any  new  franchise,  but  only  confirmed  and 
regulated  franchises  previously  granted. 

Defendants,  successors  to  the  company  to  which  the  franchise  was 
granted,  erected,  adjacent  to  the  railway  track,  but  wholly  in  another 
street  intersecting  Greenwich  Street,  a  station,  opposite  plaintiffs 
building,  parallel  to  it,  equal  to  it  in  height,  and  so  close  to  it  as  to 
intercept  the  light  and  darken  its  interior  to  such  an  extent  as  to  pre- 
vent plaintiff  from  carrying  on  his  business  in  it  as  beneficially  and 
profitably  as  he  had  previously  done.  Held,  that  his  pecuniary  loss 
thereby  was  such  special  damage  that  he  might  maintain  an  action  to 
perpetually  restrain  defendants  from  erecting  or  maintaining  such 
station,  and  to  compel  its  removal.  And  whether  plaintiff  was  the 
owner  of  the  fee  to  the  middle  of  such  street,  or  had  only  an  easement 
therein  as  an  abutting  owner,  was  immaterial. 

The  fact  that  plaintiff  himself,  by  maintaining  a  wooden  awning  over 
the  sidewalk,  somewhat  darkened  his  building,  though  not  so  much  as 
to  prevent  him  from  carrying  on  his  business  in  any  part  of  it,  could 
not  deprive  him  of  the  right  to  relief  against  defendants'  unlawful 
structure. 

APPEAL  from  a  judgment  of  this  court  entered  upon  the 
decision  of  the  court  at  a  trial  without  a  jury. 

The  facts  are  stated  in  the  following  opinion  rendered 
upon  the  trial  of  the  action  at  the  Equity  Term. 

VAN  HOESEN,  J.  —  The  plaintiff  asks  that  the  defendants 
be  enjoined  from  maintaining  a  depot  that  shall  extend 
down  Warren  Street,  beyond  the  westerly  line  or  side  of 
Greenwich  Street.  If  that  relief  should  be  denied  to  him, 
the  plaintiff  then  asks  that  he  receive  compensation  for 
such  injuries  as  the  continuance  of  the  depot  in  its  present 
condition  has  caused  and  will  hereafter  cause  him. 

The  plaintiff  is  the  owner  of  the  house  and  lot  situate  on 
the  southwesterly  corner  of  Greenwich  and  Warren  streets, 
and  he  conducts  upon  the  premises  the  business  of  a  dealer 
in  provisions.  He  bought  the  property  in  1878,  and  he  has 
occupied  it  ever  since.  I  think  that  he  owns  to  the  middle 
line  of  Warren  Street,  but  in  his  complaint  he  alleges  that 
"the  Mayor,  Aldermen,  and  Commonalty  of  the  City  of 
New  York  acquired  their  interest  therein  (i.e.,  in  Warren 
Street),  and  have  ever  since  held  the  same,  in  trust,  never- 
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theless,  that  the  same  should  be  appropriated  and  kept  open 
for  the  purposes  of  a  public  street  forever,  and  that  the 
legislature  has  never  granted  to  the  defendants  any  right  to 
use  or  occupy  said  street,  or  any  part  thereof,  for  any  pur- 
pose, nor  burdened  the  said  street  with  any  public  use  in 
favor  of  said  defendants." 

Although  there  be  no  allegation  that  the  fee  of  the  street 
is  in  the  City  of  New  York,  it  was  assumed  upon  the  trial, 
at  least  by  the  counsel  for  the  defendants,  that  the  com- 
plaint, fairly  construed,  amounted  to  an  admission  that  the 
city  owned  the  fee  of  the  street,  and  that  the  plaintiff  had 
only  such  an  easement  therein  as  was  appurtenant  to  his 
rights  as  an  abutting  owner. 

Upon  the  argument  the  counsel  for  the  plaintiff  con- 
tended that  his  client  was  the  owner  of  the  fee  of  the  street, 
and  the  counsel  for  the  defendants  then  said  that  he  was 
surprised  by  that  claim,  as  the  evidence  had  been  taken  by 
both  parties  upon  the  assumption  that  the  city,  and  not  the 
plaintiff,  had  the  title  to  the  street. 

As  I  understood  the  counsel  for  the  plaintiff  at  an  early 
stage  of  the  trial,  when  a  question  was  raised  as  to  whether 
or  not  the  fee  of  the  street  was  in  the  plaintiff,  he  said 
he  considered  the  matter  of  small  consequence,  because 
whether  his  client  owned  the  fee,  or  whether  he  had 
merely  an  easement,  he  was,  in  either  case,  entitled  to  an 
injunction. 

If  my  memory  be  correct,  there  was  not  an  unqualified 
concession  that  the  fee  was  in  the  City  of  New  York,  but 
there  was  good  ground  for  the  argument  of  the  counsel  for 
the  defendants  that  the  allegation  that  the  city  held  the 
street  "in  trust"  was  tantamount  to  an  admission  that 
the  city  had  the  legal  title  to  the  land  of  the  street. 

I  shall  treat  the  case,  therefore,  as  if  the  plaintiff  had  no 
other  rights  in  Warren  Street  than  those  of  an  abutting 
owner.  I  shall  first  inquire  what  the  defendants  have  done ; 
secondly,  whether  they  had  any  lawful  authority  for  their 
proceedings  ;  thirdly,  what  redress,  if  any,  the  plaintiff  may 
be  entitled  to. 
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It  is  not  contested  that  the  defendants  entered  the  vault 
under  the  sidewalk  of  the  plaintiff's  building,  and  there 
built  two  piers  for  the  support  of  iron  columns  that  stand 
upon  the  sidewalk  and  form  part  of  the  underpinning  of 
the  structure  which  in  the  complaint  is  called  a  depot. 
The  depot  stands  entirely  in  Warren  Street.  The  house 
that  is  used  for  the  sale  of  tickets  is  twenty  feet  wide  by 
thirty-six  feet  deep,  and  is  a  substantial  structure  of  wood 
and  iron,  its  floor  is  on  a  level  with  the  plaintiff's  second 
story  windows,  and  its  roof  is  nearly  as  high  as  the  roof  of 
the  plaintiff's  house.  The  roof  projects  over  the  sides  of 
the  ticket-office  so  as  to  cover  Warren  Street  from  curb  to 
curb.  The  carriage  way  in  Warren  Street  for  more  than 
forty  feet  is  completely  roofed  by  the  defendant's  structure. 
As  may  be  expected,  this  structure,  parallel  to  the  plaintiff's 
building,  equal  to  it  in  height,  and  close  to  its  side,  inter- 
cepts the  light  that  naturally  would  enter  the  plaintiff's 
windows,  and  darkens  the  interior  of  the  house.  The  store, 
which  is  on  the  ground  floor,  can  no  longer  be  used  for 
some  of  the  purposes  for  which  it  was  available  before  the 
depot  was  built.  The  grading  of  fish  (an  important  part  of 
the  plaintiff's  business)  cannot  be  done  because  there  is  not 
now  light  sufficient  for  the  work. 

Wliilst  the  light  has  been  taken  from  the  store,  the  piers 
built  in  the  vault  have  diminished  the  space  available  for 
the  storing  and  the  handling  of  goods.  The  greater  part 
of  the  piers  is  within  the  curb-stone  line,  and  within  that 
part  of  the  vault  of  which  (it  may  be  assumed,  as  against  a 
wrong-doer,  that)  the  plaintiff  was  in  lawful  occupation. 

Now,  the  construction  of  piers  in  his  vault  and  the  erec- 
tion of  a  house  thereon  are  wrongful  acts  unless  the  de- 
fendants had  lawful  authority  for  the  building  of  this  struc- 
ture in  Warren  Street. 

Chapter  489  of  the  Laws  of  1867  authorizes  the  construc- 
tion of  an  elevated  railroad  along  "both sides  of  Greenwich 
Street  to  Ninth  Avenue,  and  along  both  sides  of  Ninth 
Avenue  or  streets  west  of  Ninth  Avenue  to  the  Harlem 
River.  The  road  was  to  run  along  Greenwich  Street,  at 
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all  events ;  but  it  was  not  determined  by  the  legislature 
whether  it  was  to  run  on  Ninth  Avenue  or  on  "  streets 
west  of  Ninth  Avenue."  The  reason  for  ray  emphasizing 
the  word  streets  will  appear  hereafter. 

The  act  authorized  the  appointment  of  three  commission- 
ers, who  should  have  power  to  remove  obstructions,  awn- 
ings, signs,  and  other  local  objects ;  to  designate  the  points 
at  which  staircases  in  the  street  should  be  erected  for  public 
access  to  the  railway,  and  at  which  turnouts  and  connections 
between  the  tracks  should  be  made.  The  counsel  for  the 
defendants  contends  that  the  authority  of  the  commissioners 
to  designate  the  points  in  the  "  streets  "  in  which  staircases 
should  be  erected,  confers  upon  them  the  power  to  order  the 
construction  of  staircases  in  any  of  the  cross  streets  that 
the  railroad  intersects ;  but  such  is  not,  in  my  opinion,  the 
meaning  of  the  act.  The  word  streets  must  refer  to  those 
streets  in  which  the  railroad  was  to  lay  its  track.  No  other 
streets  are  mentioned.  The  power  to  use  other  streets  is  not 
expressly  given,  nor  is  it  given  by  necessary  implication. 

We  have  become  so  accustomed  to  find  stations  of  the 
elevated  railroads  at  the  corners  of  the  streets  that  the 
mind,  from  the  force  of  habit,  is  inclined  to  take  it  for 
granted  that  a  station  must  needs  be  on  a  corner,  but  this 
is  by  no  means  so.  Stations  have  been  located  at  corners 
partly  because  those  places  are  convenient,  and  partly,  I 
suspect,  because  they  presented  an  inviting  field  to  those 
who  wished  to  occupy  land  without  paying  for  it. 

The  law-making  power  evidently  did  not  contemplate  the 
use  of  the  streets  for  depot  purposes,  for  the  act  expressly 
provides  that  the  railroad  company  may  "  rent,  purchase,  or 
acquire  such  buildings  or  parts  of  buildings  as  may  be  con- 
venient for  the  stations  or  depots  for  public  access  to  the 
railway." 

It  will  be  seen  that  stations  and  depots  are  to  be  in  build- 
ings that  the  railroad  company  may  hire  or  buy,  though 
staircases  may  be  erected  in  the  streets  through  which  the 
track  is  laid.  In  all  probability  it  never  occurred  to  the 
legislature  that  the  ticket  offices  of  the  company  would  be 
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built  over  the  highway.  As  a  matter  of  fact,  we  know  that 
other  railways,  both  horse  and  steam,  sell  tickets  and  receive 
passengers  without  building  depots  in  the  highway  middle 
of  public  thoroughfares.  What  necessity,  then,  can  there 
be  for  placing  the  offices  of  the  defendants  in  the  highway  ? 
As  far  as  the  act  of  1867  is  concerned,  it  does  not  empower 
the  defendants  to  place  staircases  or  to  build  stations  in  or 
over  the  streets  that  intersect  the  line  of  the  railroad. 

With  respect  to  the  right  of  the  company  to  excavate 
"spaces  required  for  the  foundation  of  its  columns,"  section 
6  of  the  act  expressly  provides  that  it  shall  be  exercised 
u  within  the  streets  indicated."  Those  streets,  as  I  have 
already  said,  are  those  through  which  the  track  is  to  be 
laid. 

There  is  no  other  act  to  which  my  attention  has  been 
called  that  enlarges  the  powers  of  the  defendants  with  re- 
spect to  its  depots  and  columns.  The  learned  counsel  for 
the  defendants,  without  mentioning  any  particular  section 
of  chapter  606  of  the  Laws  of  1875,  said  generally  that  that 
act  in  some  way  gave  some  right  to  the  defendants  to  use 
the  side  streets  for  depot  purposes,  but  I  cannot  discover 
any  provision  that  has  the  least  connection  with  the  man- 
ner of  constructing  the  railroad  in  Greenwich  Street. 
The  commissioners  who  were  appointed  under  the  act  of 
1867,  and  who  continued  in  office  until  after  the  comple- 
tion of  the  Greenwich  Street  road,  and  who  may  still  be 
acting,  when  they  gave  their  certificate  of  approval  of  the 
location  of  the  railroad,  and  of  the  manner  in  which  it 
had  been  built,  say  that  they  were  acting  under  the  act  of 
1867,  and  under  the  act  chapter  595  of  the  Laws  of  1875. 

They  did  not  suppose  that  they  derived  any  power  from 
chapter  606  of  the  Laws  of  1875,  nor  can  I  see  how  that 
act  can  be  so  construed  as  to  confer  any  authority  upon 
them. 

Chapter  595  of  the  Laws  of  1875  is  said,  however,  to 
cover  the  case  completely,  and  to  remove  all  doubt  as  to 
the  rights  of  the  defendants  to  maintain  their  depot  at 
Warren  Street  as  it  now  stands.  Section  4  of  that  act  pro- 
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vides  that  "  the  location  of  the  lines  or  routes  not  specifi- 
cally located  by  law,  and  the  position  and  construction  of 
the  tracks,  side-tracks,  turnouts,  stations,  and  other  struc- 
tures, which  said  company  is  or  may  be  authorized  by  law 
to  construct,  may  be  such  as  said  company  may  adopt  and 
the  said  commissioners  approve." 

It  is  argued  that  the  company  had  adopted  this  station, 
and  that  the  commissioners  have  approved  it.  Undoubt- 
edly this  is  true  ;  but  is  it  true  that  the  company  was 
authorized  by  law  to  locate  the  station  in  its  present  posi- 
tion, and  to  construct  it  in  the  highway? 

First,  let  me  read  section  7  of  the  act,  which  declares 
that  "  this  act  shall  not  be  so  construed  as  to  authorize  the 
building  or  extension  of  said  road  through,  along,  or  upon 
any  streets  or  avenues  except  along  Greenwich  Street  to 
Ninth  Avenue,  and  along  Ninth  Avenue  or  streets  west  of 
Ninth  Avenue,  as  authorized  by  section  4  of  chapter  489  of 
the  Laws  of  1867." 

Is  the  depot  a  part  of  the  railroad  ?  If  it  be,  then  there 
is  a  positive  legislative  declaration  that  the  building  of  it 
along  or  upon  any  street,  except  Greenwich  Street,  Ninth 
Avenue,  or  streets  west  of  Ninth  Avenue,  is  without 
authority  of  law. 

But  this  is  not  all.  The  Court  of  Appeals,  in  the  New 
York  Elevated  Railroad  Case  (70  N.  Y.  327),  decided  that 
the  act  of  1875  conferred  no  new  franchise  upon  the  New 
York  Elevated  Railroad  Company,  but  simply  confirmed 
such  franchises  as  were  granted  by  the  act  of  1867  ;  and 
that  the  act  of  1875  would  have  been  unconstitutional  if 
it  had  given  any  new  right  to  lay  down  tracks  or  any  new 
privilege  to  use  the  streets  for  the  private  purposes  of  the 
company. 

The  power  of  the  defendants  to  build  and  maintain  this 
depot  must  be  found  in  the  act  of  1867  if  it  erists  at  all ; 
and  that  act  does  not  confer  it.  It  follows,  therefore,  that 
the  depot  was  erected,  and  is  now  maintained,  without  the 
authority  of  law,  and  is  a  purpresture. 

Now,  to  what  redress  is  the  plaintiff  entitled?    As  the 
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depot  is  a  common  nuisance,  an  indictment  is  the  only 
remedy  for  its  abatement,  unless  the  plaintiff  has  sustained 
some  injury,  not  merely  greater  in  degree,  but  different  in 
kind  from  that  suffered  by  the  community  at  large. 

I  think  that  he  falls  within  the  class  of  sufferers  whose 
injuries  are  such  as  to  give  them  individually  a  right  to 
demand  the  protection  of  the  court. 

The  people  at  large  may,  whilst  passing  in  this  locality, 
experience  a  sense  of  annoyance  at  having  this  structure 
over  their  heads  and  at  being  impeded  by  the  columns, 
but  it  does  not  appear  that  they  are  injured  in  purse  or 
in  person  by  the  obstruction.  The  plaintiff,  on  the  other 
hand,  suffers  a  pecuniary  loss  through  the  injury  to  his 
business  that  the  darkening  of  his  windows  occasions.  He 
was  bound  to  prove,  and  he  has  shown  to  my  satisfaction, 
that  the  building  of  the  depot  has  prevented  him  from 
carrying  on  his  business  as  beneficially  and  profitably  as 
he  had  previously  done.  The  necessity  that  he  is  now 
under  of  carrying  his  goods  out  to  the  sidewalk  in  order 
to  grade  them,  and  the  expense  that  the  extra  handling 
causes  to  him,  make  out  a  case  of  special  damage  that  gives 
the  plaintiff  a  right  to  maintain  an  action. 

If  I  were  sitting  to  assess  damages,  I  would  give  to  the 
plaintiff  substantial  damages  for  the  loss  of  light. 

Under  these  circumstances,  the  right  of  the  plaintiff  to 
an  injunction  is  clear  (Back  v.  Stacy,  2  Carr.  &  P.  466 ; 
Aynsley  v.  Glover,  11  Moak  Eng.  528). 

"  Where  substantial  damage  would  be  given  at  law,  there 
a  court  of  equity  will  interpose,"  said  Vice-Chancellor 
WOOD,  in  Dent  v.  Auction  Mart  Co.  (L.  R.  2  Eq.  245), 
and  in  Aynsley  v.  Glover  (supra). 

The  Master  of  the  Rolls  adopted  that  rule. 

To  the  granting  of  an  injunction  the  defendants  raise 
several  objections  that  are  not  founded  on  their  alleged 
right  to  build  the  depot. 

First.  —  It  is  said  that  the  plaintiff  himself  obscures  the 
light  by  maintaining  a  wooden  awning  over  the  sidewalk, 
and  that  he  therefore  combines  with  the  defendants  in 
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darkening  the  store,  so  as  to  make  himself  a  contributor  to 
his  own  injury.  Indeed,  the  counsel  called  it  a  case  of 
contributory  negligence,  though  I  confess  I  cannot  see  how 
he  contributed  to  the  erection  of  the  depot,  which  is  the 
grievance  that  the  court  is  asked  to  redress. 

It  is  proved  that  the  awning  did  not  darken  the  store  so 
as  to  prevent  the  plaintiff  from  carrying  on  his  business  in 
any  part  of  the  premises,  and  the  rule  is  that  "  a  plaintiff, 
who  in  an  insignificant  degree  obscures  the  light  of  his  own 
dwelling-house,  is  not  disentitled  to  an  injunction  to  restrain 
the  defendant  from  erecting  a  building  that  will  seriously 
diminish  the  light ;  and  that  nothing  short  of  an  act  by  the 
plaintiff  that  will  produce  somewhat  the  same  amount  of 
injury  as  that  of  which  he  complains,  will  deprive  him  of 
the  right  to  relief  "  (Arcedeekne  v.  Keek,  2  Giff.  683;. 

Casting  aside  all  decisions  and  relying  upon  common 
sense,  is  it  not  clear  that  by  building  a  shelter  from  the 
sun  a  man  does  not  deprive  himself  of  his  right  to  complain 
of  an  unlawful  structure  that  darkens  his  windows  ?  The 
awning  was  intended  to  exclude  some  of  the  sun's  rays, 
even  though  the  store  might  be  somewhat  darkened ;  but 
I  do  not  draw  from  that  fact  the  conclusion  that  if  a  man 
fails  to  make  full  use  at  all  times  of  all  the  light  that  the 
sun  would  give  him,  he  thereby  places  himself  at  the  mercy 
of  any  one  who  chooses  to  obscure  his  windows  (Moore  v. 
Hall,  28  Moak  Eng.  164). 

Secondly.  —  It  is  said  that  the  light  of  which  the  plaintiff 
is  deprived  is  not  direct,  but  only  reflected  light,  and  a  sort 
of  scientific  inquiry  was  pursued  to  show  at  what  angles 
the  rays  of  the  sun  would  strike  the  walls  of  the  plaintiff's 
building.  I  attach  but  little  importance  to  theories  of  that 
character  when  we  have  before  us  proof  that  enough  of  the 
sun's  rays  were  in  some  way  intercepted  to  render  the 
plaintiff's  store  unfit  for  the  transaction  of  his  ordinary 
business. 

We  have  not  in  this  country  any  such  statute  as  the 
Metropolis  Local  Management  Act  (25  &  26  Viet.  c.  102), 
and  an  inquiry  as  to  the  angles  at  which  light  may  fall 
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has  no  place  in  our  system  of  administering  the  law  (Tlieed 
v.  Debenham,  16  Moak  Eng.  712  ;  Hackett  v.  Baiss,  15  Moak 
Eng.  459). 

Thirdly.  —  It  is  said  that  the  plaintiff  is  by  reason  of  his 
laches  disentitled  to  an  injunction.  If  the  question  here 
was  as  to  the  right  of  the  plaintiff  to  compel  the  removal  of 
the  piers  in  his  vault,  I  should  acquiesce  in  the  justice  of 
the  defendants'  position. 

It  was  the  duty  of  the  plaintiff,  when  the  defendants 
invaded  his  vault,  to  meet  them  at  the  threshold  with  the 
weapons  of  defense  that  the  law  had  placed  within  his 
reach.  The  law  is  the  same  to-day  that  it  was  on  the  day 
when  the  vault  was  first  encroached  upon.  He  himself  is 
to  blame  for  permitting  his  premises  to  be  used  for  the 
foundation  of  the  defendants'  piers.  Saying  nothing  as  to 
his  right  to  damages  in  an  action  at  law,  I  should  certainly 
deny  to  him  a  mandatory  injunction.  He  knew  when  the 
foundations  were  dug  exactly  the  nature  and  extent  of  the 
encroachment  upon  his  vault. 

With  respect  to  the  station  in  the  street,  however,  the 
plaintiff  stands  in  a  very  different  position.  It  was  not 
upon  his  property.  The  extent  to  which  it  would  darken 
his  windows,  if  indeed  it  should  darken  them  at  all,  was 
something  that  he  could  not  possibly  know  until  the  struc- 
ture had  been  completed. 

He  had  only  an  easement  to  protect,  and  that  he  was  in 
no  position  to  defend  until  it  was  certain  to  be  injured.  The 
rule  in  Cooper  v.  Hubbuck  (30  Beav.  160),  that  was  referred 
to  in  the  Ninth  Avenue  Case  (3  Abb.  New  Cas.  358),  is 
applicable  only  where  the  structure  that  it  is  sought  to 
remove  by  mandatory  injunction  was  one  that  obviously 
would  necessarily  injure  the  plaintiff  if  it  were  allowed  to 
go  on  to  completion.  Until  this  depot  was  completed  the 
plaintiff  had  no  right  to  assume  that  it  would  be  so  con- 
structed as  to  darken  his  windows.  There  can  be  no  doubt 
that  when  he  discovered  the  effect  that  the  structure  would 
have  upon  his  building  the  plaintiff  moved  with  the  greatest 
promptitude. 
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No  facts  have  been  presented  to  me  to  bring  this  case' 
within  the  rule  laid  down  in  Curriers  Co.  v.  Corbett  (2 
Drew.  &  Sm.  35),  and  the  plaintiff  should  have  the  relief 
prayed  for,  and  the  structure  erected  by  the  defendants  in 
Warren  Street  should  be  removed. 

Judgment  for  plaintiff,  with  costs. 

From  the  judgment  entered  on  this  decision  defendants 
appealed. 

David  Dudley  Field  and  Henry  H.  Anderson,  for  appel- 
lants. 

Charles  D.  Ridgway,  for  respondent. 

LARREMORE,  J.  —  This  is  an  appeal  from  an  order  of  this 
court  made  July  28th,  1884,  adjudging  that  the  defendants 
and  their  officers  and  agents  be  perpetually  enjoined  and 
restrained  from  erecting,  using,  or  maintaining  any  station, 
depot  building,  or  other  structure,  in  Warren  Street,  oppo- 
site or  adjoining  the  plaintiff's  premises  situate  on  the 
southwest  corner  of  Greenwich  and  Warren  Streets  in  the 
City  of  New  York,  or  from  entering  into  or  upon  Warren 
Street  opposite  or  adjoining  the  plaintiff's  premises  for  the 
purpose  of  occupying  any  part  of  said  street  in  the  opera- 
tion and  maintenance  of  their  said  railroad.  The  order 
further  directs  the  removal  from  Warren  Street  of  the 
station  or  depot  now  erected  and  used  therein  opposite 
plaintiff's  premises,  within  six  months  after  the  service  of 
a  copy  of  the  judgment  in  the  action.  It  further  directs 
that  the  plaintiff  recover  of  the  defendants  the  damages 
he  has  sustained  by  the  erection  and  maintenance  of  said 
depot  or  station,  and  his  costs  of  the  action. 

By  Chapter  489  of  the  Laws  of  1867,  the  West  Side  & 
Yonkers  Patent  Railway  Company,  a  corporation  duly  organ- 
ized by  statute  under  an  act  entitled  "  An  Act  to  authorize 
the  formation  of  railroad  corporations  and  to  regulate  the 
same,"  was  authorized  and  empowered  to  commence  and 
proceed  with  the  construction  of  an  elevated  [so  called] 
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railway,  in  the  counties  of  New  York  and  Westchester,  in 
the  manner  and  upon  the  route  hereinafter  specified.  Sec- 
tion 2  of  that  act  provides  that  the  structure  shall  consist 
of  a  single  track  upon  opposite  sides  of  the  streets,  and  shall 
be  supported  by  a  series  of  iron  columns  along  the  curb- 
stone line  between  the  sidewalk  and  carriage  way.  Section 
3  provides  for  the  construction  of  an  experimental  section ; 
and  section  4  provides  that,  upon  compliance  with  the  re- 
quirements of  preceding  sections,  and  upon  filing  of  the 
certificate  authorized  by  the  act,  the  company  is  authorized 
to  extend  its  line  of  elevated  railway,  as  aforesaid,  along 
both  sides  of  Greenwich  Street  to  Ninth  Avenue.  The  act 
also  provides  for  the  appointment  of  commissioners  with 
powers  to  authorize  the  constructing  company  to  remove 
obstructions  which  may  exist  in  its  route,  to  direct  a  re- 
moval and  replacement  of  awnings,  frames,  signs,  and  other 
local  objects  heretofore  permitted  in  the  streets,  to  designate 
the  points  at  which  staircases  may  be  erected  and  where 
turnouts  between  the  tracks  may  be  placed,  etc.  The  com- 
pany was  authorized  to  excavate  spaces  required  for  the 
foundation  of  its  columns  within  the  streets  indicated. 
Section  7  confers  authority  upon  the  company  to  rent, 
purchase,  or  acquire  such  buildings  or  parts  thereof  as  may 
be  convenient  for  the  stations  or  depots  for  public  access 
to  the  railway.  The  road  was  not  completed  within  the 
five  years  prescribed  by  the  statute,  and  in  1875  an  act  was 
passed  (L.  1875  c.  595),  whereby  the  New  York  Elevated 
Railroad  Company,  as  the  successor  of  The  West  Side  and 
Yonkers  Patent  Railway  Company,  was  empowered  to  con- 
struct a  road  within  five  years  from  the  passage  of  that 
act,  along  and  over  the  streets  and  places  specified  and  per- 
mitted in  the  aforementioned  acts  in  the  mode,  manner,  and 
form  prescribed  by  said  acts,  except  as  therein  otherwise 
provided.  The  commissioners  for  the  appointment  of  whom 
the  act  of  1867  provided,  were  continued  by  the  act  of  1875 
with  the  same  power.  By  section  4  of  the  aot  of  June  17th, 
1875,  it  was  provided  that  the  company  might  make  and 
adopt  such  alterations  and  improvements  in  the  structure, 
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rolling  stock,  motor  power  and  its  application,  and  in  the 
position,  grade,  elevation  and  depression  of  the  tracks,  and 
the  mode  of  securing  and  strengthening  its  railroads  and 
stations  as  the  said  commissioners  or  a  majority  of  them 
might  authorize  or  approve  ;  and  "the  location  of  the  lines 
or  routes  not  specifically  located  by  law,  and  the  position 
and  construction  of  the  tracks,  side  tracks,  turnouts,  sta- 
tions, and  other  structures,  which  said  company  is  or  may 
be  authorized  by  law  to  construct,  may  be  such  as  said 
company  may  adopt  and  the  said  commissioners  approve." 

Under  the  section  last  referred  to,  the  appellants  claim 
«jte  right  to  erect  and  the  power  to  maintain  the  station 
complained  of. 

But  the  statute  does  not  seem  broad  enough  to  confer 
such  authority.  The  alterations  and  improvements  author- 
ized by  it  in  the  mode  of  securing  and  strengthening  its 
railroads,  sideways  and  crossings,  stations  and  turnouts,  do 
not  authorize  them  to  go  out  of  Greenwich  Street.  Nor 
can  this  be  implied  from  the  language  employed.  If  they 
were  authorized  by  such  a  construction  of  the  statute  to 
build  a  depot  in  Warren  Street,  then  with  like  authority 
they  might  build  depots  in  every  street  adjoining  Green- 
wich Street  along  their  route.  This  conclusion  is  strength- 
ened by  the  language  employed  by  section  7  of  the  act  of 
1875,  which  provides  that  it  shall  not  be  so  construed  as 
to  authorize  the  building  or  extension  of  their  said  road 
through,  along,  or  upon  any  streets  or  avenues,  except 
along  Greenwich  Street  to  Ninth  Avenue,  as  authorized  by 
section  4  of  chapter  489,  Laws  of  1867. 

The  act  of  June  17th,  1875,  has  received  judicial  construc- 
tion in  the  Matter  of  the  Petition  of  the  New  York  Elevated 
Railroad  Company  (70  N.  Y.  37),  wherein  it  was  held  that 
said  act  did  not  confer  any  new  franchise  upon  the  com- 
pany, it  only  confirmed  it  in  and  regulated  franchises  pre- 
viously possessed  by  the  other  company.  It  did  not  give 
it  any  new  authority  to  lay  down  railroad  tracks  or  grant 
any  exclusive  privilege  not  previously  granted  to  the  pre- 
vious company. 
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The  authority  of  the  commissioners  under  these  acts 
was  simply  as  to  the  matter  of  supervision  and  detail,  and 
any  assumption  on  their  part  to  act  under  the  Rapid  Tran- 
sit Act  of  1875  would  not  support  the  defendants'  claim. 
Subdivision  5  of  section  26  of  the  act  of  1875,  after  denning 
the  powers  to  be  possessed  by  the  companies,  adds,  "but 
no  such  corporation  shall  have  the  right  to  acquire  the  use 
or  occupancy  of  public  parks  or  squares  in  such  county,  or 
use  or  occupancy  of  any  of  the  streets  or  avenues  except 
such  as  may  have  been  designated  for  the  route  or  routes  of 
such  railway,  and  except  such  temporary  routes  of  such 
railway  and  except  such  temporary  privileges  as  the  proper 
authorities  may  grant  to  such  corporations  to  facilitate  such 
constructions." 

Having  reached  this  conclusion,  it  is  unnecessary  to  con- 
sider the  question  whether  the  plaintiff  has  a  claim  as 
owner  to  the  centre  of  Warren  Street,  or  whether  he  has 
an  easement  as  an  abutting  owner  thereon. 

The  remaining  questions  of  the  case  have  been  fully 
examined  and  decided  by  the  trial  judge,  and  it  seems 
unnecessary  to  recapitulate. 

I  think  the  judgment  appealed  from  should  be  affirmed. 

J.  F.  DALY  and  ALLEN,  JJ.,  concurred. 
Judgment  affirmed. 


JOSEPH  COMER,  Appellant,  against  FRANK  WRISLEY, 
Respondent. 

(Decided  June  7th,  1886.) 

An  action  begun  and  at  issue  in  1873,  on  a  promissory  note  then  nine 
years  overdue,  was  not  brought  to  trial  until  1876,  when  plaintiff  took 
defendant's  default,  but  judgment  thereon  was  not  entered  until  1880, 
three  years  after  defendant  had  obtained  a  discharge  in  bankruptcy. 
No  notice  in  writing  of  the  entry  of  judgment  was  served  on  him,  nor 
was  execution  issued  or  any  effort  made  to  collect  the  judgment  until 
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after  defendant's  death  in  1884,  although  he  was  apparently  in  posses- 
sion of  property.  Held,  that  an  order,  on  motion  of  the  administratrix 
of  defendant,  in  1885,  opening  the  default,  reviving  the  action  in  her 
name,  and  allowing  her  to  serve  a  supplemental  answer  setting  up  the 
discharge  in  bankruptcy,  was  not  an  improper  exercise  of  discretion, 
as  neither  party  seemed  to  have  regarded  time  as  of  any  importance. 

APPEAL  from  an  order  of  this  court  made  at  Special 
Term  opening  defendant's  default,  ami  reviving  the  action 
in  the  name  of  the  defendant's  administratrix,  and  allowing 
her  to  serve  a  supplemental  answer,  setting  up  a  discharge 
in  bankruptcy  of  the  original  defendant,  in  his  lifetime. 

The  facts  are  stated  in  the  opinion. 
Joseph  A.  Shoudy,  for  appellant. 
A.  Walker  Otis,  for  respondent. 

PER  CTJRIAM.  —  [Present  ALLEN  and  BOOKSTAVER,  JJ.] 
—  The  order  made  at  Special  Term  was  a  discretionary  one, 
and  we  have  only  to  determine  whether  that  discretion  was 
improperly  exercised. 

The  action  was  begun  in  1873,  on  a  promissory  note  then 
nine  years  overdue.  The  defendant  filed  a  verified  answer 
in  April,  1873.  Plaintiff  took  no  steps  to  bring  the  action 
to  trial,  for  three  years,  except  filing  a  note  of  issue,  and 
serving  notice  of  trial.  The  case  was  twice  called  in  1875, 
when  plaintiff  failed  to  appear.  It  was  again  on  the  calen- 
dar in  June,  1876,  when  plaintiff  took  defendant's  default, 
but  did  not  enter  judgment  until  February  12th,  1880, 
three  years  after  the  default.  In  the  mean  time,  and  on 
February  28th,  1877,  defendant  received  his  discharge  in 
bankruptcy.  It  is  admitted  that  no  notice  in  writing  of  the 
entry  of  said  judgment  was  ever  served  upon  the  defendant 
or  his  administratrix.  No  execution  was  ever  issued  on  the 
judgment. 

Defendant  departed  this  life  on  the  12th  day  of  March, 
1884,  being  at  the  time  part  proprietor  of  the  Victoria 
Hotel,  in  this  city.  As  far  as  appears,  no  efforts  were 
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made  to  collect  this  judgment  during  defendant's  life  time, 
although  he  was  apparently  in  the  possession  of  property. 

The  application  to  open  the  default,  and  for  leave  to 
serve  supplemental  answer,  was  not  made  until  October, 
1885.  After  defendant's  death  and  before  making  the 
present  application,  the  defendant's  administratrix  moved 
to  cancel  the  judgment  under  section  1268  of  the  Code, 
which  was  denied,  and  from  which  an  appeal  was  taken  to 
the  Court  of  Appeals.  This,  in  part,  excuses  the  adminis- 
tratrix's delay,  but  neither  of  the  parties  to  this  action  seems 
to  have  regarded  time  as  of  any  importance,  and,  on  that 
ground,  the  court,  at  Special  Term,  refused  to  convict  the 
defendant  of  laches ;  and  we  cannot  say  that,  under  the 
circumstances,  and  in  consideration  of  the  delays  on  both 
sides,  the  court  improperly  exercised  its  discretion. 

The  order  appealed  from  must  therefore  be  affirmed,  with 
costs. 

Order  affirmed,  with  costs. 


LAURA  S.  McCALL,  as   Executrix  &c.  of  James  McCall, 
Respondent,  against  SCHAMU  M.  MOSCHOWITZ  et  al., 

Appellants. 

(Decided  June  7th,  1886.) 

During  the  trial  of  a  suit  for  dissolution  of  a  co-partnership,  in  which 
the  existence  of  the  partnership  was  in  issue,  the  court,  finding 
that  an  examination  of  a  long  account  was  involved,  of  its  own  motion, 
and  against  defendants'  objections,  ordered  a  reference.  After  hear- 
ing before  the  referee  without  objection  as  to  his  right  to  proceed,  an 
interlocutory  judgment  was  entered  upon  his  report  in  favor  of  plain- 
tiff. Upon  appeal  from  such  judgment,  defendants  contended  that  the 
judgment  should  be  set  aside  because,  the  main  issue  being  whether  a 
partnership  in  fact  existed,  the  cause  was  not  referrible.  Held,  that 
such  objection  would  not  avail,  because  the  appeal  was  brought  two 
years  after  the  order  of  reference  was  made,  the  time  to  appeal  from 
such  an  order  being  limited  to  thirty  days  (Code  Civ.  Pro.  §  1351)  ; 
and  the  appeal,  being  from  an  interlocutory  judgment,  did  not  bring 
up  for  review  an  intermediate  order ;  nor  was  the  order  of  reference 
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an  order  "  necessarily  affecting  the  final  judgment,"  within  the  provis- 
ion for  review  of  intermediate  orders  on  appeal  from  flnal  judgments 
(Code  Civ.  Pro.  §  1316). 

In  an  action  for  dissolution  of  a  co-partnership,  the  existence  of  the  al- 
leged partnership  was  denied  by  defendants.  Held,  that  letters  written 
by  plaintiff  to  a  third  party  before  the  alleged  partnership  were  admis- 
sible in  evidence,  if  limited  to  the  purpose  of  showing  the  relations 
existing  between  the  parties,  forming  part  of  the  inducement  to  the 
partnership;  and  that  letters  written  by  plaintiff  to  defendants  during 
the  alleged  partnership,  in  its  current  business,  to  the  contents  of 
which  defendants  did  not  at  the  time  object,  were  admissible  as  tend- 
ing to  show  the  purposes  and  intentions  of  the  parties. 

Testimony  of  bookkeepers,  after  examination  of  books  of  an  alleged 
partnership,  that  they  contain  no  entry  indicating  that  a  certain  person 
was  a  partner,  is  not  admissible,  the  books  themselves  being  the  best 
evidence. 

A  party  to  an  action  cannot  at  the  trial  compel  the  inspection  of  private 
writings  of  a  witness  not  a  party,  without  the  declared  intention  of 
offering  them  in  good  faith  in  evidence. 

In  an  action  for  dissolution  of  a  co-partnership,  defendants,  in  their 
answer  and  at  the  trial,  contended  that  no  partnership  ever  existed 
between  them  or  either  of  them  and  plaintiff;  and  that  his  relation  to 
them  was  that  of  money  lender.  Held,  that  they  could  not  give  evi- 
dence of  a  prior  partnership  between  plaintiff  and  one  of  defendants, 
and  a  loss  resulting  therefrom. 

In  such  action,  plaintiff  claimed  on  the  accounting  the  amount  of  a  claim 
of  one  T.  against  the  firm,  which  plaintiff  had  personally  guaranteed. 
Held,  that  defendants  were  entitled  to  show  payments  made  by  them 
to  T.,  and  also  a  defense  of  usury  against  T.'s  claim;  and  that  T.  had 
comm&nced  an  action  against  them  on  such  claim. 

At  the  trial,  before  a  referee,  of  an  action  in  which  the  complaint  averred 
and  the  answer  denied  a  co-partnership  between  the  parties,  the  evi- 
dence on  that  issue  was  exceedingly  contradictory,  even  plaintiff's 
own  testimony  containing  apparent  contradictions,  which,  however, 
were  capable  of  being  reconciled.  The  referee  found  that  the  alleged 
partnership  existed.  Held,  on  appeal  from  an  interlocutory  judgment 
on  his  report,  the  case  bringing  up  all  the  evidence  for  review,  that 
his  finding,  being  abundantly  supported  by  evidence,  should  be  sus- 
tained, notwithstanding  the  burden  of  proof  was  on  plaintiff,  and  al- 
though a  finding  to  the  contrary  would  not  have  been  disturbed. 

In  an  action  for  the  dissolution  of  a  partnership  and  the  appointment 
of  a  receiver,  etc.,  in  which  the  partnership  was  denied,  the  referee  to 
whom  it  was  referred,  after  finding  the  fact  of  partnership,  and  before 
ascertaining  the  liabilities  of  the  firm,  and  whether  it  was  solvent  or 
not,  and  without  any  inquiry  into  the  advances  made  by  defendants, 
or  the  stock  or  capital  contributed  by  them,  or  their  claims  against 
the  partnership,  found  the  amount  of  advances  made  by  plaintiff,  and 
gave  judgment  for  that  amount  without  any  provision  for  general  cred- 
VOL.  XIV  — 2 
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itors  of  the  firm,  and  without  ascertaining  the  value  of  its  assets. 
Held,  error;  that  the  referee  should  have  found,  first,  whether  a  part- 
nership existed;  second,  how  the  firm  stood  as  to  its  general  creditors, 
taking  into  account  all  defenses  against  alleged  creditors'  claims; 
third,  what  each  partner  was  entitled  to  charge  against  the  others 
for  everything  he  had  advanced  or  brought  into  the  co-partnership, 
and  what  was  to  be  charged  against  him  for  what  he  had  taken  out, 
in  excess  of  what  he  ought ;  fifth,  the  profits  to  be  divided  or  losses 
to  be  borne  between  the  partners,  and  what,  if  anything,  any  one 
partner  should  pay  to  another  in  order  that  their  cross-claims  should 
be  finally  settled. 

Where  the  good  will  of  a  business  depends  almost  exclusively  upon  the 
knowledge  and  skill  of  one  of  the  partners,  it  is  not  a  partnership 
asset,  and  is  not  subject  to  sale  to  pay  partnership  debts. 

APPEAL  from  an  interlocutory  judgment  of  this  court 
entered  on  the  report  of  a  referee. 

The  action  was  brought  to  dissolve  a  co-partnership  al- 
leged to  have  been  entered  into  between  the  plaintiff's  tes- 
tator, James  McCall,  and  the  defendants. 

The  business  was  that  of  dressmaking,  in  which  the 
defendant  Schamu  M.  Moschowitz  is  an  expert. 

The  action  came  on  for  trial  at  the  Equity  Term  of  this 
court,  in  April,  1882 ;  and  after  three  days  had  been  occu- 
pied in  such  trial,  the  court,  of  its  own  motion,  ordered  a 
reference  therein;  and  the  referee  who  tried  the  case  was 
agreed  to  by  the  parties,  although  the  defendants  objected 
to  the  order  of  reference. 

The  referee  rendered  his  report  in  October,  1884,  in 
which  he  found  as  matters  of  fact: 

1.  That  James  McCall  and  the  defendants,  on  the  first 
of  January,  1881,  entered  into  a  co-partnership  under  the 
name  of  Moschowitz  Brothers,  to  continue  from  that  date 
until  the  first  of  January,  1882,  to  carry  on  the  dressmak- 
ing business,  including  the  purchase  and  sale  of  materials 
made  and  unmade.  That  McCall  was  to  take  charge  of 
the  financial  affairs  of  the  co-partnership,  and  procure 
money,  as  far  as  it  might  be  required  and  he  was  able  to 
do,  to  carry  on  the  business.  That  defendant  Schamu  M. 
Moschowitz  was  to  conduct  the  manufacturing  department. 
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and  the  defendant  Herman  Moschowitz  was  to  conduct  the 
selling  department. 

i  That  McCall  was  to  receive  one-third  of  the  profits,  and 
such  sums  as  he  might  advance  to,  or  obtain  for,  and  pay 
into  the  co-partnership  business,  with  interest  at  6  per 
cent. ;  and  that  the  defendants  were  each  to  receive  one- 
third  of  the  profits. 

2.  That  McCall,  up  to  and  including   December   20th, 
1881,  advanced  and  obtained  the  sum  of  $28,401.69,  for  the 
benefit  of,  and  which  was  used  in,  the  business. 

That  the  interest  on  this  sum,  to  the  date  of  the  report, 
amounted  to  $4,785.68  ;  making  a  total  of  $33,187.37. 

That,  at  the  commencement  of  the  action,  there  was 
a  large  quantity  of  goods  and  other  property  belonging 
to,  and  debts  owing  to,  the  co-partnership ;  and  that  the 
profits  could  not  be  determined  at  the  time  of  this  report, 
because  the  property  and  effects  had  not  been  converted 
wholly  into  money. 

3.  That,  of  the  sum  of  $28,401.69  McCall  advanced  and 
obtained  $7,979.80,  from  J.  B.  &  H.  M.  Tilford,  December 
1st,  1881 ;  and  McCall  and  the  defendants,  under  the  firm 
name  of   Moschowitz  Brothers,  sold  and  delivered  to  the 
Tilfords,   accounts   owing   Moschowitz    Brothers,   in   face 
value  amounting  to  $8,489.14.      Those  accounts,  Moscho- 
witz Brothers  agreed  they  would  collect,  and  pay  over  the 
proceeds  thereof  to  the  Tilfords  through  McCall ;  and  the 
firm  of  Moschowitz   Brothers,  composed   of   McCall  and 
the  defendants,  agreed  said  accounts  should  be  collected, 
and  the  proceeds  paid  over  to  the  Tilfords,  within  three 
months  thereafter. 

That  McCall,  individually,  guaranteed  the  payment  of 
said  sum  within  said  three  months. 

That  no  part  of  the  $8,489.14,  or  the  interest  thereon, 
had  been  paid  to  the  Tilfords ;  and  that  the  firm  of  Mos- 
chowitz Brothers,  composed  of  McCall  and  the  defendants, 
was  indebted  to  the  Tilfords  in  that  amount ;  and  that  the 
plaintiff,  as  executrix  of  McCall,  was  individually  indebted 
to  the  Tilfords  in  said  sum  and  interest,  amounting,  at  the 
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date  of  the  report,  to  $1,329.96,  making  a  total  of  $9,819.10, 
which  sum  the  referee  found  should  be  deducted  from  the 
principal  and  interest  specified  in  the  first  conclusion  of 
law,  to  wit,  said  sum  of  $33,187.37  ;  and  that  said  sum  so 
due  the  Tilfords  with  interest,  should  be  paid  to  them,  out 
of  the  co-partnership  property  and  effects,  as  a  debt  due  by 
said  co-partnership ;  and  that  the  estate  of  said  McCall 
should  be  discharged  from  said  liability  therefor,  on  his 
guaranty,  and  also  as  a  member  of  said  firm. 
The  referee  also  found  as  conclusions  of  law  : 

1.  That  the  plaintiff  recover  judgment  against  the  de- 
fendants for  the  sum  of  $33,187.37,  principal  and  interest, 
of  money  advanced  or  procured  and  paid  in,  by  McCall, 
and  received  by  the  co-partnership,  and  used  in  its  busi- 
ness, with  costs. 

2.  That   a  permanent  receiver  should  be  appointed  of 
the  property  and  effects  of  the  co-partnership;   including 
the  good  will  and  all  accretions  of  profits  arising  from  the 
continuance  of  the  business. 

That  such  receiver,  upon  the  approval  of  his  bond, 
should  be  invested  with  the  usual  powers  of  receivers  in 
such  cases,  and  that  he  should  pay  the  sum  advanced  to 
the  co-partnership  by  McCall,  with  interest,  from  the  date 
of  the  report.  But  of  that  sum,  $9,819.10,  with  interest 
from  the  date  of  the  report,  should  be  paid  directly  to  the 
Tilfords,  and  the  judgment  ordered  for  the  plaintiff  should 
be  reduced  by  that  amount.  And  that  the  receiver  should 
also  pay  or  discharge  all  other  debts  or  liabilities  owing  by 
such  co-partnership,  and  its  expenses,  etc.,  and  thereafter 
the  plaintiff  should  recover  judgment  against  the  defend- 
ants for  one-third  of  such  sum  as  might  be  found,  on  a 
further  hearing  before  the  referee,  to  be  the  profits  of  such 
business,  which  the  receiver  should  pay  out  of  such  moneys 
as  might  remain  after  the  payment  of  the  sums  before  men- 
tioned ;  and  if  any  surplus  should  remain,  to  pay  one-half 
of  such  surplus  to  each  of  the  said  defendants. 

The  report  also  contained  other  conclusions  of  law,  not 
now  necessaiy  to  state.  An  interlocutory  judgment  was 
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entered  upon  this  report,  and  in  conformity  with  it,  on  the 
16th  day  of  January,  1885;  from  which  the  defendants 
appealed. 

A.  J.  Dittenhoefer,  for  appellants. 
D.  M.  Porter,  for  respondents. 

BOOKSTAVER,  J.  —  [After  stating  the  facts  as  above.]  — 
Upon  the  argument,  the  appellants  contended  that  the  inter- 
locutory judgment  should  be  set  aside,  because,  the  main 
issue  being  as  to  whether  or  not  there  was  a  co-partnership, 
the  action  was  not  referrible. 

By  section  1347  of  the  Code  of  Civil  Procedure,  an  ap- 
peal from  that  order  lay  directly  to  the  General  Term. 
By  section  1351,  the  time  for  such  appeal  is  limited  to 
thirty  days ;  and  this  appeal  was  not  taken  until  more  than 
two  years  after  such  limitation  had  expired,  and  was  there- 
fore too  late. 

But  appellants  contend  that  it  is  reviewable  under  sec- 
tion 1316  of  the  Code,  and  is  not  affected  by  the  expiration 
of  the  time  within  which  a  separate  appeal  might  have  been 
taken.  Section  1316  only  provides  for  reviewing  an  inter- 
mediate order,  when  an  appeal  has  been  taken  from  a  final 
judgment.  The  appeal  in  this  action  is  taken  from  an  in- 
terlocutory judgment,  under  section  1349,  and  this  section 
does  not  provide  for  the  review  of  an  intermediate  order 
upon  such  appeal,  although  specified  in  the  notice  of  ap- 
peal. 

But,  assuming  that  the  question  may  be  reviewed  at  this 
time,  we  think  the  order  should  not  now  be  set  aside.  Sec- 
tion 1316  only  provides  for  the  review  of  an  intermediate 
order  "  necessarily  affecting  the  final  judgment."  We  do 
not  think  that  sending  the  case  to  a  referee  necessarily 
does  this.  The  action  is  in  equity,  and  the  issues  are  not 
triable  by  a  jury,  but  by  the  court.  The  order  substitutes 
a  referee  for  the  court.  How  are  we  to  say  that  a  trial 
before  the  referee,  instead  of  the  court,  necessarily  affected 
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the  final  judgment  ?  If  it  is  claimed  that  it  affected  a  sub- 
stantial right,  then  the  appeal  should  have  been  taken 
within  thirty  days,  and  under  section  1347  of  the  Code. 

It  is  true  that  ordinarily,  in  an  action  to  dissolve  a  co- 
partnership, if  the  question  of  co-partnership  is  in  issue, 
that  issue  will  be  first  determined  by  the  court,  before  a 
reference  for  an  accounting  will  be  ordered  (Cameron  v. 
Freeman,  18  How.  Pr.  310  ;  Graham  v.  Grolding,  7  Id.  260)  ; 
and  the  Court  of  Appeals  have  construed  section  1013  of 
the  Code,  respecting  compulsory  references,  to  include  only 
the  class  of  cases  in  which  the  immediate  object  of  the  party 
is  to  recover  the  account  relied  upon  (  Camp  v.  Ingersoll,  86 
N.  Y.  433)  ;  and  this  construction  has  been  followed  in  this 
court,  in  Street  v.  Rothschild  (12  Abb.  N.  Gas.  383). 

The  court,  in  this  case,  after  three  days'  trial,  found  that 
the  trial  of  the  action  required  the  examination  of  a  long 
account  and  ordered  a  reference  accordingly,  against  ap- 
pellants' objection.  But  the  appellants,  instead  of  appealing 
therefrom,  took  their  chances  before  the  referee,  without 
making  any  objection  to  proceeding  before  him,  and  it  was 
not  until  after  the  referee's  report  had  been  filed,  and 
judgment  entered  thereon,  that  the  appellants  undertook  to 
prosecute  their  appeal.  As  before  shown,  we  think  it  is 
now  too  late.  The  case  of  Ried  v.  Lozin  (31  Hun  286),  it 
is  true,  decided  that  a  defendant  did  not,  by  appearing  before 
a  referee,  and  producing  and  examining  witnesses,  waive 
his  right  to  appeal  from  the  order  denying  his  motion  to 
open  the  default ;  but  in  that  case,  when  he  first  appeared 
before  the  referee,  he  objected  to  the  reference  as  unau- 
thorized, and  renewed  his  objection  at  the  close  of  the  hear- 
ing, and  immediately  appealed  from  the  order.  The  court 
there  held  that,  after  stating  their  objection  before  the 
referee,  what  they  did  when  the  objection  was  overruled 
was  of  a  compulsory  nature,  and  they  were  obliged  then 
either  to  go  on  with  the  trial  or  take  the  risk  of  injustice  be- 
ing done  them  if  they  failed  to  do  so  ;  and  the  same  doctrine 
was  laid  down  in  McNamara  v.  Canada  S.  S.  Co.  (11  Daly 
297).  But  in  this  case  the  defendants  went  on  before  the 
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referee,  and  took  nearly  1800  printed  pages  of  testimony 
without  objecting  to  the  referee's  right  to  proceed;  and 
under  the  circumstances  of  the  case,  we  think  they  must  be 
held  to  have  waived  any  objection  to  the  order  of  reference 
under  Ubsdell  v.  Root  (1  Hilt.  173) ;  Claflin  v.  Farmers? 
and  Citizens'1  Bank  (25  N.  Y.  293). 

The  appellants  have  urged  forty  different  objections  and 
exceptions  to  the  referee's  conduct  of  the  trial,  his  report, 
and  the  interlocutory  judgment  entered  thereon. 

These  may  most  conveniently  be  considered  in  three 
groups : 

1.  Exceptions  to  the  admission  or  exclusion  of  evidence, 
and  the  conduct  of  the  trial. 

2.  Exceptions  to  the  conclusions  of  the  referee  in  regard 
to  the  existence  of  a  co-partnership  between  McCall  and 
the  defendants. 

3.  Objections  to  the  interlocutory  judgment,  as  entered. 
There  being  about  thirty  exceptions  to  the  admission  and 

exclusion  of  evidence,  we  can  but  briefly  state  our  opinion 
thereon,  without  fully  setting  forth  the  reasons  therefor. 

The  first  of  these  relates  to  the  reception  of  a  letter 
written  by  plaintiff  to  J.  B.  Tilford,  in  May  preceding  the 
alleged  co-partnership.  This  letter  was  only  admitted  for 
a  limited  purpose,  and  it  was  expressly  stated  by  the  referee 
that  it  was  not  for  the  purpose  of  proving  the  co-partner- 
ship. From  the  testimony  in  the  case,  it  is  manifest  that 
there  had  been  previous  dealings  between  the  parties,  and 
that  McCall  had  been  aiding  the  defendants  financially ; 
and  the  letter  was  only  admitted  to  show  the  previous  rela- 
tions between  the  parties,  and  as  a  part  of  the  inducement 
moving  McCall  to  form  the  alleged  co-partnership.  It  no- 
where appears  that  this  letter  was  relied  on  by  the  referee 
to  sustain  his  finding  as  to  the  alleged  co-partnership.  We 
do  not  think  it  was  error  to  admit  the  letter  for  this  limited 
purpose ;  but  if  it  was,  we  do  not  perceive  how  it  injured 
the  defendants.  And  we  think  the  letters  to  Tilford,  of  the 
dates  April  14th  and  June  16th,  1880,  were  properly  re- 
ceived, for  the  same  reasons. 
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Appellants  also  objected  to  various  letters  written  by 
plaintiff  to  the  defendants,  after  the  formation  of  the 
alleged  co-partnership.  To  their  admission  in  evidence, 
the  appellants  took  no  specific  objection.  But  if  they  had, 
we  think  the  letters  would  have  been  admissible  as  tending 
to  show  the  conduct  of  the  business,  and  the  purpose  and 
intentions  of  the  parties.  All  of  the  foregoing  letters  were 
written  in  the  current  business  of  defendants,  to  borrow 
money  or  procure  credit ;  and  after  consultation  with  S.  M. 
Moschowitz.  McCall,  the  witness  to  whom  the  referee 
seems  to  have  given  the  most  credit,  testified :  "  All  letters 
which  I  wrote  pertaining  to  the  business  were  submitted  to 
Mr.  Moschowitz.  If  any  were  written  at  the  house,  they 
were  sent  to  me."  The  defendants  therefore  knew  of  these 
letters,  and  did  not  object  to  their  contents,  and  they  were 
properly  received  in  evidence. 

Appellants  also  claim  that  the  referee  erred  in  admitting 
the  declarations  and  conversations  of  the  plaintiff  with 
third  persons,  when  neither  of  the  defendants  was  present. 
We  have  examined  the  instances  pointed  out  by  the  learned 
counsel  for  the  appellants  in  his  brief,  and  do  not  think  that 
any  such  conversations  or  declarations  so  admitted  could 
have  materially  affected  the  result  arrived  at  by  the  referee. 
An  examination  of  them  shows  that  most  of  these  conver- 
sations and  declarations  were  reported  to  the  defendants, 
and  were  a  part  of  the  res  gestce,  being  in  the  ordinary 
course  of  the  transactions  in  relation  to  the  business  of  the 
alleged  co-partnership.  Others  of  these  conversations  were 
admitted  to  show  that  McCall  gave  directions  respecting 
the  conduct  of  the  business,  and  still  others  were  admitted 
for  the  purpose  of  contradicting  witnesses  produced  by  the 
defendants,  and  not  for  the  purpose  of  establishing  the  co- 
partnership. 

The  appellants  also  contend  that  the  referee  erred  in  re- 
fusing to  permit  them  to  introduce  their  acts  and  declara- 
tions in  evidence,  unless  they  occurred  in  the  presence  of 
the  plaintiff.  We  have  examined  all  the  instances  cited  by 
the  learned  counsel  for  the  appellants.  The  first  of  these 
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was  in  relation  to  a  check  given  to  a  Mr.  Dart,  but  not  in 
the  regular  course  of  the  business,  and  what  the  defendants 
or  one  of  them  said,  at  the  time,  as  to  what  the  check  was 
given  for,  was  certainly  irrelevant.  The  next  was  in  regard 
to  changing  the  account  from  James  McCall,  attorney,  to 
Moschowitz  Brothers ;  and  the  question  excluded  was  not 
about  a  conversation  with  the  defendants,  but  in  relation  to 
the  circumstances  under  which  the  change  was  made  ;  and 
there  was  no  offer  to  connect  the  testimony  in  any  way  with 
McCall.  The  third  was  relative  to  conversations  between 
one  of  defendants'  witnesses  and  defendants'  attorney;  and 
could,  in  no  aspect  of  the  case,  be  made  evidence  for  or 
against  either  of  the  parties  to  this  action.  All  the  other 
instances  will  be  found,  on  examination,  to  be  of  a  similar 
character ;  and  we  think  the  referee's  rulings  thereon,  if  in 
some  instances  incorrect,  did  not  injure  the  defendants. 

The  next  alleged  error  which  we  now  notice,  was  in  re- 
fusing to  allow  the  defendants  to  show  that  there  was  no 
entry  in  the  books  indicating  that  plaintiff  was  a  partner. 
An  examination  of  the  proposed  testimony  shows  that  the 
defendants  did  not  seek  to  show  this  by  entries  in  the  books 
themselves,  which  are  competent  evidence  on  the  subject 
(Frick  v.  Barber,  68  Pa.  St.  120),  but  sought  to  prove  it  by 
the  opinions  of  two  bookkeepers,  after  an  examination  of  the 
books.  We  think  the  referee  properly  excluded  the  opinion 
of  the  bookkeepers,  as  the  books  themselves  were  the  best 
evidence. 

Appellants  claimed  that  they  ought  to  have  been  allowed 
to  show,  by  the  plaintiff,  that  he  informed  H.  M.  Tilford 
that  the  accounts  proposed  to  be  assigned  to  him  were  first- 
class  accounts.  We  think  the  evidence  entirely  immaterial 
to  the  question  at  that  time  before  the  court,  as  it  related 
to  the  accounts  of  Moschowitz  &  Russell,  and  not  to  the 
accounts  of  the  alleged  co-partnership. 

The  exception  to  the  exclusion  of  the  question  as  to- 
whether  or  not  S.  M.  Moschowitz  gave  any  directions  as  to 
making  out  the  checks  or  the  entries  in  the  books,  we  think 
untenable,  because  immediately  prior  to  that,  witness  had 
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testified,  "I  did  not,  after  May  1st,  1880,  give  any  direc- 
tions to  Miss  McEntyre,  Miss  Kennedy,  Mr.  Politzer,  or 
Mr.  Curry,  as  to  making  any  entries  in  the  books,  or  how 
the  checks  were  to  be  made  out;"  but  that  Mr.  McCall 
gave  the  directions  and  instructions  in  those  matters.  The 
question  was  a  mere  repetition  of  what  had  already  been 
testified  to. 

Appellants  contend  that  it  was  error  in  the  referee  to 
refuse  to  receive  in  evidence  the  "  Weekly  Bazaar  "  and 
other  publications  issued  by  McCall.  We  do  not  see  what 
possible  relevancy  they  had  to  the  case,  and  think  they 
were  properly  excluded. 

Appellants  next  claim  that  the  referee  should  have 
allowed  them  to  prove  statements  made  by  a  certain  Mr. 
Bladworth,  who  was  sent  by  McCall  to  the  defendants, 
for  the  purpose  of  delivering  certain  notes,  etc.  He  was 
not  in  any  sense  McCall's  general  agent,  charged  with 
his  general  business ;  he  was  not  authorized  to,  nor  could 
he  make  admissions  which  would  be  binding  on  the  plaintiff 
(Highland  v.  Sherman,  2  E.  D.  Smith  234). 

We  think  there  was  no  error  in  refusing  to  permit  the 
defendants  to  show  by  John  Russell  the  uniform  rate  of 
interest  in  the  notes  given  to  plaintiff,  as  the  question,  at 
that  time,  was  not  in  relation  to  the  notes  given  under  the 
partnership  in  question,  but  referred  to  the  old  business 
of  Moschowitz  &  Russell.  Besides,  the  same  evidence, 
when  it  became  material,  was  admitted. 

The  other  objections  taken  by  the  appellants  to  the 
admission  or  exclusion  of  evidence,  relating  to  the  question 
of  co-partnership,  we  have  examined  in  detail ;  and  while 
some  of  them  were  undoubtedly  well  taken,  we  do  not  think 
they  could,  by  any  possibility,  have  affected  the  conclusion 
at  which  the  referee  arrived.  In  equitable  actions,  excep- 
tions to  evidence  are  not  regarded,  if  the  court  is  of  opin- 
ion that  no  injustice  has  been  done  (Hitbbell  v.  Schreyer, 
4  Daly  382 ;  Muloek  v.  Mulock,  1  Edw.  Ch.  14 ;  Church  v. 
Kid,  3  Hun  254 :  Milliner  v.  Lucas,  Id.  496). 

During  the  progress  of  the  trial,  the  appellants  served  J. 
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B.  Tilford  with  a  subpoena  duces  tecum,-  requiring  him  to 
produce  his  books  and  checks  relating  to  his  transactions 
with  the  plaintiff,  before  the  referee,  which  subpoena  he 
obeyed.  Appellants'  counsel  then  asked  him  to  exhibit 
these  books  and  checks,  first  to  himself,  and  afterwards  to 
the  court.  This  the  witness  declined  to  do,  and  the 
referee  refused  to  compel  him  to  do  so,  although  appel- 
lants' counsel  requested  the  referee  to  so  order,  and  this, 
they  claim,  was  error. 

An  examination  of  the  case  shows  that  when  the  books 
and  papers  were  produced  before  the  referee,  in  obedience 
to  the  subpoena,  defendants'  counsel  in  various  ingenious 
ways  endeavored  to  get  certain  entries  in  the  books  and 
papers  in  evidence,  without  offering  the  books,  etc.,  them- 
selves. To  these  efforts  plaintiff  invariably  opposed  the 
objection  that  the  books,  etc.,  were  the  best  evidence,  and 
although  defendants  had  abundant  opportunity  to  offer 
them  in  evidence,  they  did  not  do  so,  although  no  objection 
was  made  by  plaintiff  to  their  going  in  evidence. 

The  question,  therefore,  reduces  itself  to  this :  Has  coun- 
sel the  right  to  compel  the  inspection  of  the  private  writ- 
ings of  a  witness,  not  a  party  to  an  action,  without  the 
declared  intention  of  offering  them  in  good  faith  in  evi- 
dence ?  Were  the  question :  Has  counsel  the  right  to  com- 
pel a  stranger  to  disclose  to  him  what  he  knows  about  a 
case,  before  he  offers  him  as  a  witness  ?  —  we  think  there 
could  be  but  one  answer,  and  that,  in  the  negative.  How- 
ever desirable  such  information  may  be,  the  law  has  pro- 
vided no  way  of  compelling  a  stranger  to  make  such  a 
disclosure.  We  fail  to  see  what  difference  it  makes,  whether 
this  information  has  been  reduced  to  writing,  and  is  in  the 
exclusive  possession  of  a  stranger,  or  exists  in  his  memory 
only.  To  compel  a  stranger  to  exhibit  his  private  writings 
to  counsel,  before  they  are  offered  in  evidence,  or  at  any 
rate,  before  such  counsel  has  declared  his  intention  to  offer 
such  parts  as  may  be  material  to  the  controversy  in  evi- 
dence, would  be  fraught  with  great  danger.  Counsel  might 
desire  such  an  inspection  for  the  purpose  of  ascertaining 
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facts  in  relation  to  such  a  witness's  business,  and  then  com- 
mencing an  action  against  him,  without  any  intention  of 
offering  the  writings  in  evidence  in  the  action  in  which 
he  was  subpoenaed  to  produce  them.  In  this  case,  it  may 
well  have  been  for  the  purpose  of  ascertaining  whether 
these  writings  could  be  made  useful  to  defendants  in  a 
controversy  which,  as  it  appears  from  the  case,  they  then 
had  with  the  witness.  We  know  of  no  rule  requiring  the 
submission  of  such  writings  to  the  court ;  except  in  case 
witness  claims  a  privilege,  as  in  Mitchell's  Case  (12  Abb. 
Pr.  249).  But,  in  the  present  •  case,  witness  obeyed  the 
subpoena,  and  as  far  as  appears,  claimed  no  privilege,  but 
was  willing  they  should  go  in  evidence,  if  defendants 
desired  it,  which  apparently  they  did  not. 

Appellants  also  claim  that  the  referee  erred  in  not  allow- 
ing defendants  to  show  the  liabilities  of  the  business  carried 
on  in  1880.  This  is  a  very  strange  claim  to  make  now,  when 
the  defendants  in  their  answer,  and  throughout  the  trial, 
most  earnestly  contended  that  no  partnership  ever  existed 
between  them  and  McCall ;  that  the  only  relation  of  plain- 
tiff's decedent  to  them  was  that  of  money  lender;  and 
when  at  the  close  of  the  whole  case  they  asked  the  referee 
to  find,  "  That  no  co-partnership  of  any  kind  was,  at  any 
time,  or  at  any  place,  made  or  entered  into  by  the  plaintiff's 
testator  with  the  defendants  or  either  of  them."  Defend- 
ants chose  the  ground  on  which  they  would  rely,  and  must 
abide  the  consequences.  Beside,  if  any  partnership  existed 
between  plaintiff's  testator  and  any  one  in  1880,  concerning 
which  there  is  no  finding,  it  existed  with  one  of  the  defend- 
ants only,  and  not  with  both ;  and  the  inquiry  would  not 
be  pertinent  to  this  issue,  which  is  as  to  a  partnership  with 
McCall  and  both  defendants.  If  such  a  co-partnership 
existed  between  McCall  and  S.  M.  Moschowitz,  and  there 
was  a  loss,  there  is  nothing  to  prevent  him  from  commenc- 
ing an  action  against  the  plaintiff,  as  executrix,  to  recover 
what  may  be  due  him  under  that  co-partnership. 

The  referee  has  found  that  McCall  was  to  take  charge  of 
and  conduct  the  financial  affairs  of  the  alleged  co-partner- 
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ship,  and  procure  money  so  far  as  it  might  be  required  and 
he  was  able  to  do,  to  carry  on  the  business,  and  that  he 
advanced  and  paid  in  something  over  $28,000,  before  the . 
expiration  of  the  co-partnership.  That,  of  this  sum,  he 
procured  $7,979.80  from  J.  B.  and  H.  M.  Tilford,  for  which 
Moschowitz  Brothers  sold  and  delivered  accounts  belonging 
to  them,  amounting  to  $8,489.14,  and  which  they  agreed  to 
collect  and  pay  over  to  the  Tilfords  through  McCall ;  and 
that  no  part  of  said  sum  had  been  collected,  and  that 
McCall  was  liable  to  the  Tilfords  for  this  amount,  as 
guarantor;  and  in  the  interlocutory  judgment,  he  orders 
this  sum  and  interest  to  be  paid  to  the  Tilfords. 

On  the  trial,  defendants  endeavored  to  show  that,  for  a 
part  of  this  amount,  J.  B.  Tilford  had  commenced  an  action 
against  the  defendants  personally,  but  the  referee  excluded 
the  evidence.  They  also  endeavored  to  show  from  Tilford's 
own  books,  payments  made  by  defendants  to  him,  which 
was  also  excluded.  The  referee  also  refused  defendants 
permission  to  ask  J.  B.  Tilford  on  cross-examination, 
whether  any  of  the  accounts  assigned  to  him  had  been  paid 
by  the  parties  owing  them,  or  to  show  by  Tilford  the  char- 
acter of  his  transactions  with  the  business,  but  the  referee 
disallowed  the  questions.  In  these  respects  we  think  he 
erred ;  for  if  the  Tilfords  had  commenced  an  action  against 
the  defendants  for  any  part  of  the  amount  the  referee 
awarded  them,  and  had  made  them  principal  debtors,  or 
had  done  anything  to  relieve  plaintiff's  testator,  plaintiff's 
recovery  should  have  been  reduced  by  the  amount  for 
which  she  was  not  liable.  So  also  if  payments  had  been 
made  on  account  of  the  loan  by  the  Tilfords,  or  if  anything 
had  been  paid  on  account  of  the  assigned  bills,  such  pay- 
ments should  have  been  deducted  from  the  amount  awarded 
plaintiff,  on  account  of  her  liability  to  the  Tilfords.  Again, 
if  the  transactions  with  the  Tilfords  were  tainted  with 
usury,  as  claimed  by  the  defendants,  and  by  reason  of  such 
usury,  the  plaintiff  was  not  responsible  to  the  Tilfords  for 
the  loan,  or  any  part  of  it,  the  defendants  should  have  been 
allowed  to  show  it  in  reduction  of  the  amount  due  plaintiff 
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for  sums  advanced  by  her  testator,  and  for  which  he  was 
liable  as  guarantor  or  surety.  We  think  that  defendants 
should  have  had  the  amplest  opportunity  to  prove  any 
defense  they  or  McCall  had  to  the  Tilford  loan,  or  any  part 
of  it.  But  in  our  view  of  this  case,  these  errors  can  be 
corrected  in  the  reference  hereafter  to  be  had  in  this 
action. 

The  last  of  the  exceptions  to  the  exclusion  of  evidence 
which  it  is  necessary  to  notice,  are  those  in  which  the 
referee  refused  to  allow  expert  witnesses  to  testify  as  to 
whether  or  not  certain  exhibits  already  in  evidence,  being 
statements  of  discounts  received  by  the  plaintiffs'  testator, 
contained  certain  particular  discounts.  These  exhibits 
spoke  for  themselves ;  they  were  the  best  evidence,  and  we 
do  not  think  the  referee  erred  in  excluding  secondary 
evidence  of  the  same  fact. 

We  now  come  to  the  consideration  of  the  question 
whether  or  not  the  referee  erred  in  finding  that  a  co- 
partnership was  established  by  the  evidence. 

This  appeal  being  from  an  interlocutory  judgment  entered 
on  the  report  of  a  referee,  arid  the  case  containing  all  the 
evidence  taken,  is  to  be  reviewed  and  the  evidence  exam- 
ined as  though  originally  presented  to  this  court  (Robertson 
v.  Stillings,  8  Daly  153;  Mandeville  v.  Marvin,  30  Hun 
282) ;  and  this  we  have  endeavored  to  do,  with  the  aid  of 
the  very  elaborate  briefs  presented  by  both  sides. 

The  complaint  avers,  and  the  answer  denies,  the  co- 
partnership, and  this  throws  the  burden  of  proof  on  the 
plaintiff  {Gratewood  v.  Bolton,  48  Mo.  78).  We  have  en- 
deavored to  keep  this  in  view  and  give  it  due  weight. 

The  testimony  is  very  voluminous  and  exceedingly  contra- 
dictory, with  no  certain  clue  to  lead  through  the  labyrinth. 
From  the  evidence,  it  appears  that  in  1868  Schamu  M. 
Moschowitz,  one  of  the  defendants,  established  the  busi- 
ness of  dressmaking  in  this  city,  which,  at  first,  was  car- 
ried on  by  him  with  one  Elizabeth  Russell,  under  the  firm 
name  of  Moschowitz  &  Russell.  Miss  Russell  died  in 
February,  1880,  after  which  the  defendant  Schamu  M. 
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Moschowitz  continued  the   business   for  a  while,  as   sur- 
viving partner. 

As  early  as  1874  plaintiff's  testator  commenced  loaning 
money  to  the  business,  as  is  claimed  by  the  defendants, 
at  a  usurious  rate  of  interest,  being  as  high  as  24  and  30 
per  cent,  per  annum.  He  was  at  that  time,  and  during  this 
controversy,  engaged  in  the  pattern  business,  on  Union 
Square,  under  the  firm  name  of  James  McCall  &  Co. 

After  the  death  of  Miss  Russell,  the  testimony  clearly 
shows  that  Schamu  M.  Moschowitz  was  in  financial  difficul- 
ties, and  that  the  business  was  not  profitable.  Counsel  for 
the  appellants,  in  his  brief,  claims  that  during  the  year 
1880  the  business  lost  about  $35,000.  The  evidence  on 
this  point  is  very  contradictory,  and  fails  to  satisfy  us  that 
the  losses  amounted  to  anything  near  that  sum ;  although 
we  think  it  fairly  deducible  from  the  evidence,  that  very 
little,  if  any,  profit  was  made  during  that  year. 

The  defendant  Schamu  M.  Moschowitz,  being  in  need  of 
money,  applied  to  plaintiff's  testator  for  assistance.  The 
exact  date  does  not  appear,  but  it  was  after  the  death  of 
Miss  Russell.  According  to  the  testimony  of  plaintiff's 
testator,  Mr.  Moschowitz  brought  a  statement  of  the  ac 
counts  to  him,  and  he  and  Moschowitz  looked  it  over  to- 
gether, and  found  that  the  latter  was  indebted  more  than 
he  expected ;  that  Moschowitz  said  that  if  McCall  would  go 
on  with  him  for  a  year,  "  he  would  be  very  much  pleased 
for  him  to  do  so ; "  and  that  it  was  agreed  between  them 
that  McCall  was  to  furnish  the  money,  and  Moschowitz 
would  attend  to  the  labor,  and  McCall  would  attend  to 
the  financial  matters ;  and  that  the  arrangement  was  that 
McCall  was  to  have  no  interest  in  the  business  for  that 
year,  but  only  in  the  profits.  If  there  were  no  profit, 
he  was  to  have  nothing.  Under  this  arrangement,  Mr. 
McCall  and  Mr.  Schamu  M.  Moschowitz  continued  until 
the  first  of  January,  1881. 

The  same  witness  testified:  "About  the  middle  of  De- 
cember, 1880,  Mr.  Schamu  M.  Moschowitz  was  talking 
about  the  business.  I  told  him  that  I  wished  to  leave  the 
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business  on  the  first  of  January,  and  that  nothing  would 
induce  me  to  remain  any  longer  with  it  —  that  I  could 
not  remain  with  it.  I  told  him  that  I  would  instruct  the 
bookkeepers  to  make  out  a  general  statement  of  the  affairs 
of  the  business,  and  my  book  account  for  a  general  state- 
ment." The  instructions  were  given  to  the  bookkeeper.  Mr. 
8.  M.  Moschowitz  was  present.  "  Mr.  Moschowitz  said  that 
the  business  could  not  go  on  if  I  would  leave ;  that  they 
were  heavily  in  debt ;  and  wished  me  to  continue  another 
year."  He  then  testified  that  there  were  several  conversa- 
tions from  that  time  up  to  the  first  of  January,  and  con- 
tinued :  "  I  said  to  Mr.  Moschowitz  that  I  would  continue 
in  business  with  him  another  year,  as  I  saw  that  the  busi- 
ness could  not  go  on  thus;  I  do  not  know  that  these 
are  the  exact  words;  but  that  is  the  substance.  I  saw 
from  looking  over  the  books,  that  he  could  not  go  on  ;  and 
he  said  they  could  not  go  on  unless  I  would  continue  with 
him ;  I  told  him  I  would  continue  with  him  on  certain  con- 
ditions ;  the  first,  that  Mr.  Herman  Moschowitz  must  come 
into  the  business  on  the  first  of  January,  and  that  I  would 
continue  with  them  for  one  year  longer.  .  .  .  Mr.  Herman 
Moschowitz  was  sent  for,  and  we  had  a  conversation  there 
together  —  the  three  of  us  —  before  the  first  of  January.  .  .  . 
On  the  third  of  January,  the  bookkeeper  and  the  cashier 
gave  me  a  statement.  I  took  it  to  Mr.  Moschowitz,  in  the 
front  room,  where  Mr.  Moschowitz  was.  ...  I  read  off  the 
statement  to  them,  which  was  given  to  me  by  the  book- 
keeper, both  in  regard  to  my  private  account  in  the  ledger, 
and  a  general  statement  of  the  business.  ...  I  then  stated 
to  Mr.  S.  M.  Moschowitz,  that  if  we  were  to  go  on  for 
another  year,  and  all  work  together,  and  did  our  best,  I 
thought  we  could  make  some  money  the  next  year,  if  Mr. 
Herman  Moschowitz  came  into  the  business." 

According  to  his  testimony  the  co-partnership  was  then 
formed  between  himself  and  the  defendants;  and  it  was 
agreed  that  "  Mr.  Schamu  Moschowitz  was  to  take  the 
entire  charge  and  management  of  the  working  department ; 
that  Mr.  Herman  Moschowitz  was  to  take  the  entire  charge 
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and  management  of  the  floor  department  —  selling  depart- 
ment ;  and  that  I  was  to  take  the  entire  charge  and  man- 
agement of  the  financial  department ; "  and  that  each  was 
to  have  one-third  interest. 

Both  of  the  defendants  denied  this,  and  deny  the  conver- 
sation in  toto.  And,  in  opposition  to  this  view,  defendants' 
counsel  claims  that  the  books  show  that  the  plaintiff,  after 
the  date  of  this  alleged  co-partnership,  as  before,  was  only  a 
creditor  of  the  firm.  To  this,  it  is  answered  that  the  forma- 
tion of  the  co-partnership  was  purposely  kept  secret,  because 
they  all  wished  the  defendants  to  acquire  credit  for  them- 
selves ;  so  that,  to  the  employes  of  the  house,  the  notes 
issued  by  it  would  appear  to  be  business  notes,  and  not 
made  to  sell;  and  that,  to  those  dealing  with  the  concern, 
the  paper  would  appear  to  be  double  name  paper.  It  is 
true  that,  if  this  were  the  object  in  keeping  it  secret,  those 
who  purchased  or  discounted  the  notes  of  the  firm  were 
deceived;  but  this,  if  true,  operates  as  much  to  the  dis- 
credit of  the  defendants  as  to  McCall. 

Defendants'  counsel  also  urges  against  plaintiff's  theory, 
that  the  defendants  drew  money  from  the  business  as  part- 
ners, for  their  personal  expenses,  and  otherwise,  while  the 
plaintiff  did  not.  The  answer  to  this  is,  that  plaintiff  had 
his  own  business,  and  did  not  need  to  draw  out  money  for 
his  personal  expenses. 

Defendants'  counsel  also  claims  that  no  inventory  of  the 
business  was  taken  at  the  commencement  of  the  alleged 
co-partnership.  This,  if  well  founded,  would  be  a  very 
serious  consideration.  But,  as  before  shown,  McCall  testi- 
fied that  a  general  statement  of  the  business  was  made  up 
and  read  at  the  time  the  agreement  was  made,  about  the 
first  of  January,  1881 ;  and  it  also  appears  from  the  evi- 
dence, that  a  complete  inventory  of  the  business  had  been 
made  about  the  time  the  first  arrangement  was  entered  into, 
between  McCall  and  Schamu  M.  Moschowitz. 

From  the  testimony,  it  does  not  appear  that  McCall  de- 
manded an  accounting,  or  a  share  in  the  profits  until  after 
the  termination  of  the  co-partnership ;  and  defendants'  coun- 
VOL.  XIV  — 3 
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sel  claims  that  this  strongly  indicates  that  there  was  no 
co-partnership.  We  fail  to  see  the  force  of  this  reasoning. 
By  the  terms  of  the  co-partnership,  the  profits  could  not  be 
ascertained  until  the  termination  of  the  year ;  and  within  a 
reasonable  time  after  the  termination  of  the  co-partnership, 
he  did  make  a  demand  for  his  interest  in  the  business, 
together  with  his  profits,  as  appears  by  his  letter  of  Febru- 
ary 10th,  1882. 

Defendants  also  claim  that  the  manner  in  which  the 
assignments  of  debts  due  to  the  business  were  made,  would 
indicate  that  no  partnership  existed,  because,  in  such  assign- 
ments, it  is  stated  that  the  accounts  were  "  sold,  assigned, 
and  delivered  to  James  McCall,  and  the  above  accounts 
were  lawfully  due  as  represented,  and  against  which  there 
are  no  offsets."  But  the  reason  for  this  can  be  readily  un- 
derstood, if  it  is  true,  as  claimed  by  the  plaintiff,  that  the 
co-partnership  was  to  be  kept  a  secret.  And  the  same  rea- 
sons would  account  for  the  use  of  the  old  books  of  Moscho- 
witz &  Russell. 

Defendants  also  claim  that  plaintiff's  testator  was  in  the 
habit  of  receiving  commissions  and  bonuses,  which  were 
added  to  the  bills  that  were  paid  by  the  defendants,  and 
that  no  allowance  therefor  was  made  by  the  plaintiff  to  the 
defendants.  This,  if  a  fact,  would  simply  prove  the  bad 
faith  of  the  plaintiff,  and  not  that  he  was  a  money  lender 
merely.  But  plaintiff  strenuously  denies  that  he  did  not 
account  for  these  commissions  and  bonuses,  and  insists  that 
he  made  allowance  to  the  defendants  for  them. 

Defendants'  counsel  also  urges  that  all  notes  issued  by 
the  firm  were  signed  by  one  of  the  defendants,  and  not  by 
plaintiff's  testator.  If  the  object  of  keeping  the  co-partner- 
ship a  secret  was  to  build  up  defendants'  credit,  etc.,  as 
claimed  by  plaintiff,  this  is  readily  accounted  for  on  that 
ground. 

We  do  not  see  the  force  of  the  defendants'  objection  that 
plaintiff's  testator  voluntarily  reduced  his  interest  in  the 
profits  from  one-half  to  one-third,  when  Herman  Moschowitz 
was  admitted  into  the  firm.  The  reason  therefor  appears 
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in  the  testimony  of  McCall.  If  the  fact  was  that  McCall's 
interest  in  the  co-partnership  was  to  be  kept  secret,  and  was 
kept  secret,  from  the  creditors,  there  is  no  force  in  the 
objection  that  no  notice  of  the  dissolution  of  the  co-partner- 
ship was  served  on  them.  None  was  necessary.  They  had 
relied  on  him  as  a  guarantor,  and  not  as  a  partner;  and 
after  the  dissolution  of  the  partnership,  he  gave  notice  to 
the  creditors  that  he  would  no  longer  be  guarantor  for  the 
firm. 

On  the  other  hand,  it  appears  from  the  evidence,  that 
Mr.  McCall  actually  furnished  and  procured  the  money 
necessary,  from  time  to  time,  to  carry  on  the  business ; 
that  he  practically  attended  to  all  the  financial  affairs  of  the 
business  (visiting  the  place  almost  daily)  ;  that  the  bank 
accounts  of  the  firm  were  kept  in  his  name,  or  in  his  name 
as  attorney;  and  that  all  checks  for  payments  made  by 
the  firm  were  signed  by  him  ;  that  he  wrote  to  the  creditors 
of  the  firm,  long  before  there  was  any  disagreement  between 
him  and  the  defendants,  stating  the  fact  of  his  being  a 
member  of  the  firm,  and  his  liability  for  the  debts  of  the 
firm ;  that  in  his  letters  he  wrote  only  as  a  partner  would 
write ;  that  he  was  constantly  consulted  by  defendants 
about  the  business  of  the  firm;  that  salaries  were  not 
increased  upon  his  objection  ;  that  he  engaged  various  em- 
ployes, among  them  Miss  Kelly,  Miss  Dunn,  Miss  Kennedy, 
and  Miss  McEntyre,  the  latter  of  whom  corroborates 
McCall  as  to  her  engagement,  and  testifies  that  he  intro- 
duced her  to  Mr.  Moschowitz  as  the  young  lady  who  would 
take  charge  of  the  books,  and  that  he  instructed  her,  in  the 
defendants'  presence,  to  examine  the  accounts,  etc.  He 
also  discharged  the  employes,  among  them  Mr.  Curry,  the 
bookkeeper,  and  Mr.  Politzer,  also  a  bookkeeper,  the  latter 
of  whom  he  afterwards  re-engaged  at  a  smaller  salary.  Not 
only  did  he  engage  and  discharge  the  employes  from  the 
business,  but  advanced  and  reduced  the  wages  of  other 
employes.  He  gave  instructions  to  the  bookkeepers  con- 
cerning the  manner  of  keeping  the  books,  and  in  matters 
of  importance  the  defendants  told  the  bookkeepers  to  con- 
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suit  Mr.  McCall  about  them.  And  in  this  McCall  is  cor- 
roborated by  Miss  McEntyre.  He  likewise  gave  instructions 
from  what  houses  goods  should  be  purchased,  and  in  what 
quantities ;  and  when  he  directed  the  employes  not  to  pur- 
chase goods  from  certain  houses,  they  were  not  bought 
there.  He  also  directed  Herman  Moschowitz  of  whom  and 
in  what  amount  he  should  purchase  goods  in  Paris.  All 
the  letters  written  in  the  business,  which  were  not  dictated 
by  McCall,  were  submitted  to  him,  as  testified  to  by  Miss 
McEntyre.  Henry  M.  Tilford  testified  that  McCall  told 
him  he  was  a  partner  of  Moschowitz,  and  had  an  interest  in 
the  business ;  and  that  he  would  not  have  bought  certain 
accounts  from  Moschowitz  Brothers,  if  McCall  had  not  been 
in  the  business.  And  Mr.  Tilford  corroborates  McCall  in 
regard  to  an  interview  between  them,  in  the  presence  of 
Schamu  M.  Moschowitz,  in  which  McCall  told  Tilford  that 
he  and  the  defendants  had  made  arrangements  together  in 
business. 

It  is  true  that  most  of  this  testimony  was  stoutly  denied 
by  the  defendants,  and  that  McCall,  at  times,  seemed  to 
contradict  himself  in  his  testimony ;  but  we  think,  on  a 
careful  examination  of  the  case,  that  these  apparent  contra- 
dictions may  be  reconciled  by  bearing  in  mind  the  difference 
in  the  relations  between  the  parties  before  and  after  the 
first  of  January,  1881 ;  and  that,  before  that  time,  he  had  an 
interest  in  the  profits  of  the  business  only. 

From  this  condensed  recital  of  the  evidence,  and  the 
objections  urged  by  the  defendants  to  the  co-partnership,  it 
will  appear  that  the  finding  of  fact  by  the  referee,  in  regard 
to  the  existence  of  the  co-partnership,  is  abundantly  sup- 
ported by  evidence  ;  and  while,  if  he  had  found  the  other 
way,  we  would  not  have  disturbed  the  findings,  yet  there  is 
not  that  preponderance  of  evidence  in  favor  of  the  defend- 
ants which  would  warrant  us  in  setting  his  findings  aside. 

As  was  well  said  by  J.  F.  DALY,  J.,  in  Quincey  v.  Young 
(5  Daly  327),  "  If  the  referee  chose  to  credit  Heath's  posi- 
tive statement  in  preference  to  the  positive  statement  of  all 
the  others,  together,  this  court  would  not  disturb  his  find- 


NEW   YORK  — JUNE,  1886.  37 

McCall  v.  Moschowitz. 

ing  sooner  than  the  finding  of  a  jury.  The  familiar  obser- 
vations as  to  the  better  opportunities  of  the  tribunal  which 
found  the  facts  to  judge  of  the  credibility  of  the  witnesses, 
and  of  the  want  of  such  opportunities  in  the  appellate 
court,  need  not  be  repeated  here.  We  have  no  right  to 
conclude  that,  because  the  story  of  one  witness  appears  on 
paper  to  be  more  succinct,  straightforward,  and  fluent  than 
another,  it  embodies  the  truth  of  the  matters  in  dispute,  as 
opposed  to  the  statement  of  another  witness,  which  is 
marked  by  inaccuracies,  or  even  inconsistencies.  No  tri- 
bunal will  or  can  arrive  at  the  truth  from  such  statements, 
except  the  one  which  hears  and  sees  the  witnesses." 

We  think,  therefore,  that  the  referee's  findings  of  fact, 
in  regard  to  the  co-partnership,  should  be  sustained. 

Having  arrived  at  this  conclusion,  it  remains  to  examine 
the  objections  to  the  interlocutory  judgment,  as  entered. 

It  is  a  fundamental  rule  of  law,  needing  the  citation  of 
no  authorities,  that  co-partnership  assets  must  be  first  ap- 
plied to  the  payment  of  co-partnership  debts.  We  think  it 
is  equally  well  settled,  that  in  actions  of  this  kind,  it  is  first 
necessary  to  ascertain  whether  or  not  a  co-partnership 
existed ;  and  if  it  is  found  that  it  did  exist,  the  next  thing 
to  be  determined  is,  how  the  firm  stands  as  to  its  general 
creditors,  and  whether  or  not  there  are  sufficient  firm  assets 
to  pay  them;  after  this  is  ascertained,  then  to  determine 
what  each  partner  is  entitled  to  charge  against  the  other 
for  everything  he  has  advanced  or  brought  in  the  co-partner- 
ship, and  also  to  charge  against  him  whatever  he  has  taken 
out,  in  excess  of  what  he  ought;  and  lastly,  to  apportion 
between  them  the  profits  to  be  divided  or  losses  to  be 
made  good;  and  ascertain  what,  if  anything,  any  partner 
should  pay  to  another  in  order  that  all  cross-claims  may  be 
settled  (Neudecker  v.  Kohlberg,  3  Daly  410 ;  West  v.  Skip, 
1  Ves.  Sr.  242). 

Indeed,  plaintiff's  testator  and  his  counsel  seem  to  have 
had  this  rule  in  mind  when  the  complaint  was  framed,  for, 
in  his  prayer  for  relief,  he  asks  that  a  receiver  be  appointed 
with  power  "  to  collect  all  debts  for  the  benefit  of  all  parties 
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entitled  thereto,  and  that  the  proceeds  thereof  be  divided, 
after  payment  of  all  just  debts  of  said  co-partnership,"  etc. 

In  this  case,  the  referee,  after  determining  that  a  co-part- 
nership existed,  and  before  ascertaining  the  liabilities  of  the 
concern,  and  whether  it  was  solvent  or  not,  and  without  an 
inquiry  into  the  advances  made  by  the  defendants,  the 
stock  or  capital  contributed  by  them,  or  the  sums  to  which 
they  may  be  entitled,  or  claims  they  may  have  against 
plaintiff's  testator,  has  determined  the  amount  of  the  loans 
and  advances  made  by  him  or  for  which  he  was  liable ;  and 
in  this  amount,  has  included  a  sum  claimed  to  be  due  the 
Tilfords,  but  to  which  there  may  be  an  entire  or  partial 
defense,  as  we  have  before  pointed  out ;  and  has  directed 
judgment  absolute  for  that  amount,  and  directed  the  ap- 
pointment of  a  permanent  receiver  to  take  possession  and 
convert  the  property,  assets,  and  effects  of  the  co-partner- 
ship into  money;  and  that  he,  as  such  receiver,  pay  and 
discharge  the  sums  so  advanced,  obtained,  and  paid  into 
said  co-partnership  by  McCall,  with  interest,  etc.,  less  the 
sum  he  directed  to  be  paid  to  the  Tilfords ;  and  this  with- 
out first  making  provision  for  the  payment  of  the  general 
creditors  of  the  firm,  and  before  ascertaining  who  they 
were,  and  what  amounts  were  due  them,  and  before  ascer- 
taining the  value  of  the  assets  of  the  firm.  The  inter- 
locutory judgment  was  entered  in  conformity  with  the 
report. 

We  think  the  referee  erred  in  making  these  directions 
without  first  making  the  inquiries  above  pointed  out  as 
necessary  to  be  done  in  actions  of  this  kind,  and  that  the 
interlocutory  judgment,  except  in  so  far  as  it  adjudges  that 
a  co-partnership  existed  between  plaintiff's  testator  and 
the  defendants,  is  erroneously  entered. 

The  report  should  be  sent  back  to  the  referee  to  inquire 
and  determine : 

1.  Who  the  general  creditors  of  the  co-partnership  are, 
and  the  just  amount  of  their  several  claims,  exclusive  of 
the  claims  of  the  Tilfords,  and  the  plaintiff. 

2.  The  just  and  true  amount  of  the  claims  of  the  Til- 
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fords,  and  whether  these  claims  should  be  included  among 
those  of  the  general  creditors  of  the  firm,  or  whether  they 
are  claims  against  the  plaintiff's  testator,  as  surety  or 
guarantor ;  and  in  determining  these  claims  he  should  allow 
the  defendants  to  prove  any  defense  there  may  be  to  such 
claims,  either  in  law  or  in  equity,  and  this,  whether  such 
defense  exists  in  favor  of  the  defendants  or  the  plaintiff. 

3.  To  ascertain  and  determine  the  just  and  true  amount 
of  the  loans  and  advances  made  by  McCall  to  the  co-part- 
nership in  his  lifetime,  including  all   sums  for  which  he 
was  liable  as  guarantor  or  surety.     In  doing  this,  he  may 
assume,  as  already  proved  in  the  case,  that  this  amount  is 
$20,421.89  exclusive  of  the  Tilford  claims.     To  this,   he 
will  add  the  amount  he  may  find  due  the  Tilfords  in  case 
he  finds  their  claims  are  against  the  plaintiff,  and  not  against 
the  co-partnership;   otherwise  he  will  add  the  amount  of 
the  Tilford  claims,  if  any,  to  that  of  the  general  .creditors 
to  be  first  paid  out  of  the  co-partnership  effects.     The  de- 
fendants, however,  must  be  allowed  to  reduce  the  aforesaid 
amount  of  $20,421.89  by  any  sum  or  sums  they  may  be  able 
to  show  has  been  paid  or  otherwise  wrongly  or  erroneously 
included  in  said  amount;  and  also  by  any  charges  and  off- 
sets they  may  have  against  it,  in  law  or  in  equity,  or  for 
bonuses,  commissions,  or  otherwise. 

4.  To  ascertain  and  determine  what  stock  or  capital  was 
contributed  by  defendants  to  the  partnership  formed  on  the 
first  of  January,  1881,  or  any  claim  they  may  have  against 
the  plaintiff,  arising  out  of  said  co-partnership. 

5.  To  ascertain  and  determine  the  value  of  the  stock, 
fixtures,  and  assets  of  the  co-partnership  on  the  first  day  of 
January,  1882,  and  any  profits  that  may  have  accrued  by 
reason  of  their  use  by  defendants,  and  also  the  profits  or  the 
losses  made  by  the  co-partnership  during  the   year  1881, 
and  apportion  these  between  plaintiff  and  defendants  in 
the  proportion  of  one-third  to  plaintiff  and   two-thirds  to 
defendants. 

As  the  temporary  receiver  is  now  acting  under  the  order 
of  this  court  and  depositing  all  moneys  collected  by  him  in 
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it,  we  do  not  see  why  he  should  not  be  continued  in  such 
temporary  receivership  for  the  present. 

To  the  end  that  the  referee  may  determine  the  value  of 
the  stock,  fixtures,  and  assets  of  the  co-partnership,  and  the 
profits  or  losses  of  the  same,  as  above  provided  for,  the 
amended  interlocutory  judgment  to  be  entered  on  this 
opinion  should  provide  for  the  immediate  sale,  by  the 
receiver,  at  public  auction,  on  due  public  notice,  of  all  the 
stock,  fixtures,  and  assets  now  on  hand  belonging  to  the  co- 
partnership of  1881,  and  that  he  should  account  to  said 
referee  for  the  value  of  the  stock,  fixtures,  and  assets  of 
said  co-partnership  (other  than  the  good  will  of  the  business) 
used  by  the  defendants ;  together  with  any  profits  that  may 
have  been  realized  by  defendants,  by  reason  of  such  use, 
deducting  therefrom  all  reasonable  charges  and  expenses 
incurred  by  defendants,  in  using  such  stock,  etc. 

"We  have  intimated  above  that  the  referee  should  not  in- 
clude the  good  will  of  the  business  in  his  accounting.  We 
think  that  this  good  will  depends  so  largely  on  the  skill  of 
the  defendant,  Schamu  M.  Moschowitz,  that  it  is  no  more 
the  property  of  the  co-partnership,  or  the  subject  of  sale, 
than  would  be  the  good  will  of  an  attorney's  business,  or 
that  of  an  artist.  In  addition  to  this,  plaintiff's  testator 
testified  that  he  only  went  into  the  business  for  a  year,  in 
order  to  establish  the  defendants'  credit,  etc.,  and  was  to 
leave,  and  did  leave,  at  the  end  of  the  year.  In  Van  Dyke 
v.  Jackson  (1  E.  D.  Smith,  at  p.  421),  Judge  WOODRUFF 
says  :  "1st.  If  it  (the  good  will)  was  attached  to  the  place, 
he  was  by  the  agreement  bound  to  leave  it,  and  the  defend- 
ants were  not  bound  to  pay  him  for  doing  so.  2d.  If  it 
was  not  thus  attached  to  the  place  of  business,  if  it  could 
be  detached  and  used  separate  therefrom  (which,  to  me,  at 
least,  is  a  novel  suggestion),  the  defendants  have  no  more 
taken  possession  of  it  than  the  plaintiff." 

If,  on  the  accounting,  the  referee  should  find  there  were 
assets  of  said  co-partnership  sufficient  to  pay  the  general 
creditors  in  full,  including  the  Tilfords, — if  he  find  they 
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were  general  creditors,  —  then  he  should  direct  such  pay- 
ment to  be  made  by  the  receiver,  at  once. 

If  he  should  find  there  were  sufficient  assets,  in  addition 
thereto,  to  pay  plaintiff  the  loans  and  advances  made  by 
her  testator,  including  any  sums  on  which  he  was  liable  as 
surety  or  guarantor,  in  full,  then  he  should  direct  such 
payment  to  be  made,  including  interest  thereon,  from  the 
20th  of  December,  1881. 

If  there  were  not  sufficient  assets  to  pay  in  full,  then  to 
pay  the  same  as  far  as  the  assets  would  go. 

If,  after  making  these  payments,  anything  should  be  left, 
he  should  direct  that  payment  be  then  made  defendants  for 
anything  that  may  be  found  due  them  for  anything  else 
than  profits ;  and  lastly,  if  he  should  find  there  were  any 
profits,  he  should  direct  the  payment  of  one-third  of  these 
to  the  plaintiff. 

The  interlocutory  judgment  should  be  amended  to  con- 
form to  this  opinion.  Order  to  be  settled  by  one  of  the 
judges  of  the  General  Term,  on  two  days'  notice. 

No  costs  of  this  appeal  to  either  party  as  against  the 
other. 

LARREMORE,  Ch.  J.,  and  ALLEN,  J.,  concurred. 
Order  accordingly. 


MARGARET  E.  WOOD,  Administratrix  &c.  of  George  J. 
Wood,  Deceased,  Respondent,  against  IDA  M.  HAMIL- 
TON, Appellant. 

(Decided  June  7th,  1886.) 

One  who,  though  domiciled  in  the  state  of  New  York,  is  living  in  another 
state,  and  has  no  place  of  abode  iu  New  York,  nor  any  place  which  he 
could  call  his  home,  or  to  which  he  could  return  on  coming  into  the 
state,  is  a  non-resident  of  the  state  within  the  meaning  of  section  636 
of  the  Code  of  Civil  Procedure  permitting  an  attachment.  The  inten- 
tions of  such  person  as  to  the  future  cannot  affect  the  question. 
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APPEALS  from  orders  of  the  General  Term  of  the  City 
Court  of  New  York  affirming  orders  of  that  court  denying 
motions  to  vac.ate  attachments. 

These  were  two  attachments  issued  against  the  defendant 
as  a  non-resident  of  the  state.  The  defendant  was  a  mar- 
ried woman,  and  for  many  years  prior  to  April,  1885,  had 
lived  with  her  husband  in  the  city  of  New  York,  in  a  house 
owned  by  her.  For  nine  years  last  passed  she  had  been  in 
the  habit  of  going  with  her  husband  to  a  hotel  kept  by  her 
mother  at  Asbury  Park,  New  Jersey,  and  assisting  in  carry- 
ing on  and  managing  such  hotel  during  the  summer  season, 
returning  to  her  house  in  New  York  City  at  the  close  of 
the  season.  She  sold  her  house  in  April,  1885,  removed 
therefrom,  stored  her  furniture,  and,  with  her  husband,  took 
rooms  at  a  hotel  and  remained  there  until  June,  1885,  when 
she  gave  up  such  rooms  and  went  to  Asbury  Park  and 
was  living  there  when  the  attachment  was  issued.  It  ap- 
peared from  the  affidavits  of  defendant  that  she  intended 
to  return  to  New  York  at  the  close  of  the  summer  season 
at  Asbury  Park. 

John  T.  McG-owan,  for  appellant. 
G-eorge  W.  Stephens,  for  respondent. 

PER  CURIAM  [Present  ALLEN  and  BOOKSTAVER,  JJ.]. — 
The  facts  appearing  on  the  record  clearly  show,  in  our 
opinion,  that,  at  the  time  the  attachments  were  issued,  the 
defendant  had  no  place  of  residence  in  the  state  of  New 
York,  and  was  a  non-resident  of  this  state,  within  the 
meaning  of  section  636  of  the  Code  of  Civil  Procedure ; 
and  this,  although  her  domicile  may  have  been  the  state  of 
New  York,  —  on  which  the  evidence  is  not  conclusive.  It 
is  certain  that,  at  the  time  of  issuing  the  attachment,  she 
had  no  place  of  abode  within  this  state,  nor  any  place 
which  she  could  call  her  home,  nor  to  which  she  could  re- 
turn on  coming  to  this  state.  Her  intentions  as  to  the 
future  do  not  affect  the  question. 
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The  defendant  at  the  time  of  granting  the  attachment 
was  living  in  the  state  of  New  Jersey,  and  we  think,  was, 
at  the  time,  a  resident  of  that  state,  under  Mayor  £c.  of 
New  York  v.  Genet  (4  Hun  487 ;  affirmed,  63  N.  Y.  646  ; 
Wallace  v.  Cassel,  68  N.  Y.  370;  Murphy  v.  Baldwin,  11 
Abb.  N.  S.  407). 

The  orders  must  therefore  be  affirmed,  with  costs. 

Orders  affirmed,  with  costs. 


ALFEED   LALLEMAND,  Plaintiff,  against  FEENAND  FEEE 
et  al.,  Defendants. 

[SPECIAL  TEEM.] 

(Decided  November  27th,  1886.) 

In  an  action  removed  from  a  district  court  in  the  city  of  New  York, 
this  court  has  power  to  allow  amendments  of  the  pleadings,  within 
the  limits  of  the  jurisdiction  of  the  district  court,  and  of  its  powers 
to  grant  amendments. 

MOTION  by  defendant  in  an  action  for  leave  to  serve  an 
amended  answer. 

The  facts  are  stated  in  the  opinion. 
George  F.  Duysters,  for  the  motion. 
Henry  A.  Vien,  opposed. 

BOOKSTAVEE,  J.  —  Motion  for  leave  to  serve  an  amended 
answer  setting  up  the  defense  of  payment. 

This  action  was  commenced  in  the  Eighth  District  Court, 
February  6th,  1886.  Issues  were  joined  in  that  court  Feb- 
ruary llth,  1886.  The  pleadings  were  oral ;  the  complaint 
being  for  work,  labor,  and  services,  and  the  answer  a  gene- 
ral denial. 
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At  the  time  of  joining  issue,  defendants  gave  a  bond  to 
remove  the  action  to  this  court ;  and,  the  sureties  having 
justified,  the  action  was  removed  to  this  court  February 
17th,  1886.  Defendants  noticed  the  action  for  trial  March 
23d,  1886 ;  but  the  order  requiring  written  pleadings  was 
not  made  until  September  23d,  1886.  On  September  27th 
a  written  complaint  was  served,  which  was  substantially 
the  same  as  the  oral  complaint  in  the  court  below.  Defend- 
ants' time  to  answer  was  extended  until  November  6th, 
1886,  when  they  served  an  answer,  which  was  in  substance 
a  general  denial.  On  November  17th,  1886,  defendants 
served  an  amended  answer,  setting  up  the  defense  of  pay- 
ment. This  answer  was  returned  to  the  defendants'  attor- 
ney, on  the  ground  that  it  did  not  conform  to  the  pleadings 
in  the  court  below. 

The  defendants  thereupon  moved  to  amend  the  order 
directing  written  pleadings  to  be  served,  by  striking  out 
that  portion  directing  such  pleadings  "to  conform  to  the 
oral  pleadings  "  in  the  court  below,  and  for  leave  to  serve  an 
amended  answer  setting  up  payment. 

To  this  plaintiff  interposes  two  objections : 

First.  That  the  defendants  have  been  guilty  of  laches. 

Second.  That  this  court  has  not  power  to  grant  amend- 
ments to  the  pleadings  in  actions  removed  from  the  district 
courts. 

In  respect  to  the  first  objection,  it  is  sufficient  to  say 
that  the  written  complaint  and  bill  of  particulars  were  not 
served  until  September  27th  ;  that  the  defendants'  attorney 
was  then  sick,  and  had  been  for  some. time,  and  that  he  did 
not  see  the  bill  of  particulars  showing  that  a  part  of  the 
claim  was  for  salary  for  the  month  of  December,  1885,  until 
a  few  days  ago,  and  that  he  moved  promptly  as  soon  as  the 
fact  of  this  claim  was  discovered. 

It  is  true,  the  plaintiff's  attorney  claims  that  he  served  a 
bill  of  particulars  before  the  cause  was  removed  from  the 
district  court;  but  this  service,  the  plaintiff  admits,  was 
made  by  mail,  pending  the  proceedings  to  remove  the 
cause.  I  can  see  no  reason  why  this  should  have  been 
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done ;  but  if  it  was,  defendants'  attorney  denies  having 
received  it.  And  I  think,  upon  the  papers  submitted  to 
me,  the  defendants  should  be  allowed  to  serve  the  amended 
answer,  if  this  court  has  power  to  grant  amendments  in 
such  cases. 

Had  this  case  remained  in  the  district  court,  that  court 
would  undoubtedly  have  had  the  power  to  allow  the  amend- 
ment now  proposed  (JReeder  v.  Sayre,  70  N.  Y.  180  ;  Stern 
v.  Drinker,  2  E.  D.  Smith  402). 

Indeed,  it  is  made  the  duty  of  those  courts  to  allow 
amendments  to  the  pleadings  in  the  furtherance  of  justice 
at  any  time  before  final  judgment  (Code  Civ.  Pro.  §  2944). 

Has  this  court  less  power,  when  such  actions  are  removed 
to  it? 

Plaintiff  contends  that  the  issues  made  by  the  pleadings 
in  the  court  below  are  those  to  be  tried  on  the  removal  of 
an  action  to  this  court,  and  that  there  can  be  no  amend- 
ment to  them.  In  aid  of  his  contention  he  cites  Smith  v. 
White  (23  N.  Y.  572)  ;  Salter  v.  Parkhurst  (2  Daly  240)  ; 
Fagan  v.  Poor  (Daily  Reg.  August  17,  1886). 

I  do  not  think  these  cases  support  him. 

Smith  v.  White  only  decides  that  where  an  action  has 
been  removed  from  a  district  court  to  this  court,  no  appeal 
will  lie  to  the  Court  of  Appeals  from  a  judgment  of  this 
court  without  an  order  of  the  General  Term  allowing  such 
appeal.  This  decision  is  based  upon  the  theory  that  the 
action  continues  in  its  nature  to  be  an  action  in  'a  district 
court,  although  removed  to  this  court  for  trial. 

As  a  corollary  to  this  it  would  seem  that  neither  party 
should  be  deprived  of  any  of  the  rights  which  they  would 
have  in  the  court  below  by  reason  of  such  removal,  includ 
ing,  of  course,  the  right  to  amend  the  pleadings  to  the  same 
extent,  and  within  the  same  limits,  that  might  have  been 
allowed  had  no  such  removal  taken  place ;  and  I  find  noth- 
ing in  the  opinion  of  the  Court  of  Appeals  in  variance  with 
this  view. 

The  case  of  Salter  v.  Parkhurst  (swpra),  at  first  sight, 
lends  more  countenance  to  plaintiff's  contention.  In  that 
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case,  after  the  removal  of  the  action  to  this  court,  it  was 
referred.  On  the  trial  before  the  referee  he  allowed  the 
complaint  to  be  amended  so  as  to  charge  the  defendant's 
separate  estate,  she  being  a  married  woman.  This  amend- 
ment made  the  gist  of  the  action  one  of  which  the  district 
court  did  not  have  original  jurisdiction,  and  this  court  de- 
cided that  it  was  error  to  allow  such  an -amendment.  This 
was  all  there  was  before  the  court  for  decision,  and,  I  think, 
was  all  the  court  intended  to  decide. 

It  is  true  that  in  the  course  of  the  decision,  BRADY,  J., 
in  speaking  of  Smith  v.  White,  says  that  the  case  "  deter- 
mines that  the  issues  created  by  the  pleadings  in  the  court 
below  are  those  to  be  tried  on  its  removal  to  this  court ; " 
but  he  immediately  adds,  that  it  "  continues  in  all  respects 
to  be  an  action  in  a  district  court,  the  trial  of  which  is  to 
be  had  in  this  court." 

If  it  continues  to  be,  in  effect,  an  action  in  a  district  court, 
then  it  must  be  subject  to  the  incidents  of  such  an  action, 
among  which  is  the  right  of  amendment  of  the  pleadings, 
within  the  limits  of  the  jurisdiction  of  the  district  courts. 

And  this  seems  to  have  been  contemplated  by  the  Gen- 
eral Term,  for  BRADY,  J.,  says,  "  The  removal  cannot  be 
made  until  after  issue  joined ;  and  the  issues  cannot  be  so 
changed  that  a  subject,  not  of  original  jurisdiction,  may  be 
litigated  against  the  consent  of  one  of  the  parties."  This 
must  be  read  in  connection  with  the  passage  before  quoted, 
and  is  very  far  from  deciding  that  no  amendment  of  the 
pleadings  can  be  allowed  by  this  court.  On  the  other  hand, 
I  think  it  implies  that  they  may  be  amended  within  the 
limits  of  original  jurisdiction,  and  the  power  of  the  court 
below  to  grant,  which,  as  we  have  seen,  is  very  great. 

I  do  not  know  the  facts  in  the  case  of  Fagan  v.  Poor  ; 
but  the  decision  manifestly  is  based  upon  and  follows 
Salter  v.  Parkhurst,  and  I  presume  was  decided  under  a 
similar  state  of  facts. 

I  am,  therefore,  of  the  opinion  that  this  court  has  power 
to  permit  amendments  to  pleadings,  within  the  limits  above 
indicated,  where  a  proper  case  has  been  made  out.  And 
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I  am  confirmed  in  it  by  the  views  expressed  in  Ludwiy  v. 
Minnot  (4  Daly  481). 

If  no  such  power  existed  in  this  court,  justice  might  mis- 
carry, as  in  this  case,  if  it  is  true  that  the  plaintiff's  salary 
for  the  month  of  December,  1885,  has  been  actually  paid, 
and  the  defendants  were  not  permitted  to  show  that  fact. 

Motion  granted  upon  the  payment  of  ten  dollars'  costs  to 
plaintiff,  and  defendants  stipulating  not  to  postpone  the  trial 
of  the  action  on  account  of  such  amendment  being  allowed. 

Order  accordingly. 


GEORGE  H.  BRENNAN,  Appellant,  against  READ  GORDON, 
JR.,  et  a?.,  Respondents. 

(Decided  December  6th,  188G.) 

In  an  action  to  recover  for  injuries  to  plaintiff  while  in  defendants'  em- 
ploy, caused  by  the  falling  of  an  elevator,  it  appeared  that  plaintiff  was 
designated  by  defendants  to  take  charge  of  the  running  of  the  elevator, 
newly  erected  in  their  building,  and  was  instructed  as  to  its  operation 
by  M.,  an  employe  of  the  contractors  who  constructed  it,  and  also  by 
D.,  one  of  several  superintendents  or  working  foremen  in  the  employ 
of  defendants ;  that  on  the  day  of  the  accident  M.  and  his  assistant 
placed  beams  in  the  elevator  to  be  carried  to  the  third  floor,  and  D. 
placed  a  larger  beam  there  to  be  carried  to  the  floor  above ;  that  the 
elevator  was  stopped  at  the  third  floor,  and  M.  removed  therefrom 
the  beams  he  had  placed  therein ;  that  D.,  directing  plaintiff  to  remain 
there,  went  to  the  upper  floor  to  remove  the  larger  beam,  and  when 
about  to  do  so  the  elevator  was  started  again,  and  the  end  of  the 
beam,  which  projected  above  the  elevator,  came  suddenly  in  contact 
with  the  roof,  and  broke  the  fastenings  of  the  elevator,  causing  its 
fall  and  the  injuries  to  plaintiff.  The  evidence  was  conflicting  as  to 
whether  the  elevator  was  started  by  D.  or  by  plaintiff.  Held,  that  a 
recovery  could  not  be  based  upon  the  ground  that  defendants  had  not 
provided  suitable  machinery,  there  being  no  evidence  to  that  effect; 
nor  upon  the  ground  of  D.'s  negligence,  as  that  of  a  master,  the 
proofs  showing  only  that  D.  sometimes  hired  laborers  for  defendants, 
and  was  detailed  by  defendants  to  instnict  plaintiff  in  the  use  of  the 
elevator,  and  also  that  D.,  at  the  time  of  the  accident,  was  engaged  in 
the  menial  labor  of  assisting  to  get  a  beam  in  place  in  the  top  of  the 
building. 
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APPEAL  from  a  judgment  of  this  court  entered  upon  the 
verdict  of  a  jury  and  from  an  order  denying  a  motion  for  a 
new  trial. 

The  action  was  brought  to  recover  damages  for  personal 
injuries  received  by  plaintiff,  an  employe  of  defendants, 
from  the  falling  of  an  elevator  operated  by  him  under  their 
directions. 

The  defendants,  who  were  packers  of  fruit,  moved  into 
a  building  on  Greenwich  Street,  in  which  a  new  elevator 
had  been  constructed  for  their  use,  under  the  immediate 
charge  of  one  Mulcahy,  a  foreman  of  the  contractors,  by 
whom  it  was  used,  and  who  signified  his  intention  to  in- 
struct the  man  who  was  going  to  use  it  for  defendants. 
The  plaintiff  was  designated  by  defendants  for  that  pur- 
pose. The  evidence  shows  that  he  did  receive  instructions 
from  Mulcahy,  and  had  entire  charge  of  it  on  the  day  upon 
which  the  accident  occurred.  On  that  day  two  beams 
were  placed  upon  the  elevator  by  Mulcahy  and  his  assistant, 
which  were  to  be  used  on  the  top  floor  of  the  building.  At 
the  same  time  a  brother  of  the  defendant  Dilworth  placed 
another  beam  on  the  car  to  go  to  the  top  floor. 

The  evidence  shows  that  he  directed  the  plaintiff  to  go 
to  the  third  floor  and  stop.  The  car  being  stopped  level 
with  the  third  floor,  Dilworth  left  it,  directing  plaintiff  to 
remain  there  until  he,  Dilworth,  should  reach  the  top  floor. 
The  testimony  is  conflicting  as  to  whether  or  not  these 
instructions  were  obeyed.  After  the  tAvo  beams  which 
Mulcahy  had  put  upon  the  car  were  taken  off,  Dilworth 
reached  the  top  floor  and  was  about  to  take  off  the  beam 
placed  by  him  on  the  car,  when  it  started,  the  end  of  the 
beam  struck  the  roof,  and  one  of  the  two  clutches  operat- 
ing the  drum  broke,  and  the  elevator  fell  to  the  cellar 
below,  whereby  the  plaintiff  suffered  the  injury  for  which 
he  now  sues. 

Upon  a  previous  trial  the  complaint  was  dismissed,  but 
the  General  Term  of  this  court,  upon  appeal,  held  that  the 
case  should  have  been  submitted  to  the  jury  (13  Daly  208), 
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which  was  subsequently  done,  and  a  verdict  rendered  for 
the  defendants.  From  the  judgment  entered  upon  that  ver- 
dict plaintiff  appealed. 

Edward  P.  Schell  and  Edward  C.  James,  for  appellant. 
Kitchel  $  Jelliffe,  for  respondents. 

LAEREMORE,  Ch.  J.  —  The  General  Term  of  this  court, 
upon  the  authority  of  Railroad  Co.  v.  Fort  (57  Wallace 
[  U.  S.]  554)  ;  Munn  v.  Delaware  Canal  Co.  (91  N.  Y.  500), 
held  that  in  this  case  the  instructor  of  the  plaintiff  did  not 
occupy  to  him  the  relation  of  a  co-servant,  but  that  he  was 
a  representative  of  the  master,  who  was  answerable  for  his 
incompetency  or  negligence  (13  Daly  208). 

The  questions  of  fact  in  this  case  appear  to  have  been 
fairly  submitted  to  the  jury,  and  the  special  findings  directed 
by  the  court  in  an  alternative  form  could  not,  in  my  judg- 
ment, have  affected  the  conclusion  which  the  jury  finally 
reached  in  their  general  verdict. 

Some  stress  is  laid  upon  a  portion  of  the  charge,  which  is 
as  follows : 

"If,  upon  the  whole  case,  you  are  satisfied  that  the 
defendants  were  not  in  fault,  and  you  conclude  to  render 
a  verdict  for  them,  you  need  not  answer  any  of  these 
questions." 

This  seems  to  be  no  substantial  error,  and  could  not  possi- 
bly have  misled  the  jury.  They  passed  upon  the  material 
issue  in  the  case  and  decided  it  in  defendants'  favor,  and  I 
find  no  errors  upon  the  trial  for  which  it  should  be  dis- 
turbed (Deirfes  v.  Clark,  $  Adolp.  &  El.  506). 

The  judgment  appealed  from  should  be  affirmed,  with 
costs. 

VAN  HOESEN,  J.  —  I  am  in  favor  of  affirming  the  judg- 
ment, though  I  do  not  feel  called  upon  to  express  concur- 
rence in  all  that  was  said  by  the  judge  at  the  trial.  My 
reason  for  voting  to  affirm  is,  that  I  think  that,  upon  the  un- 
disputed evidence,  the  defendants  were  entitled  to  a  verdict. 
VOL.  XIV  — 4 
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It  is  indisputable  that  a  finding  that  the  elevator  was 
unsafe,  or  defective  in  any  respect,  would  have  been  not 
merely  without  evidence  to  support  it,  but  against  all  the 
evidence  in  the  case.  No  recovery  upon  the  ground  that 
the  defendants  neglected  to  provide  machinery  suitable  for 
the  use  of  their  servants,  could  have  been  sustained.  Ger- 
lach  v.  Edelmeyer  (47  Super.  Ct.  292),  on  which  the  plain- 
tiff relies,  has  no  applicability  to  the  facts  of  this  case. 
That  case  applied  the  well-known  maxim,  Res  ipsa  loquitur, 
where  an  elevator  fell  without  any  apparent  cause.  The 
court  held  that  as  ordinarily  an  elevator  properly  con- 
structed and  properly  managed  does  not  fall,  and  as  that 
elevator  did  fall,  the  presumption  was  that  there  was  some- 
thing wrong,  either  with  the  elevator  or  with  the  manage- 
ment of  it,  and  that  that  presumption  would  warrant  a  ver- 
dict for  the  plaintiff,  unless  it  were  rebutted  by  the  defend- 
ant's evidence.  Here  the  cause  of  the  elevator's  fall  is 
known  to  a  certainty.  It  fell  because  it  was  broken  by  vio- 
lence. It  was  negligent  to  apply  that  violence.  The  man 
who  did  the  mischief  was  seen  in  the  very  act  of  doing  it. 
There  is  no  room  for  speculation,  conjecture,  or  legal  pre- 
sumptions. The  elevator,  properly  built  and  in  good  con- 
dition, was  broken  through  the  fault  of  a  workman.  Unless 
the  plaintiff  and  Mulcahy  committed  perjury,  the  cause 
of  the  accident  is  not  unexplained;  but  notwithstanding 
this,  the  counsel  for  the  plaintiff  contends  that  if  they  did 
commit  perjury,  the  plaintiff  is  nevertheless  entitled  to 
|  recover,  because  there  is  no  explanation  except  theirs,  and  if 
that  be  false,  we  must  say,  Res  ipsa  loquitur.  This  conten- 
tion is,  to  say  the  least,  novel.  I  can  imagine  a  case  in 
which  a  plaintiff  could  recover  though  the  account  that 
he  gives  of  the  circumstances  that  caused  his  injury  might 
be  completely  disproved;  but  in  such  a  case,  other  testi- 
mony, whether  adduced  by  him,  or  by  the  defendant,  would 
prove  his  cause  of  action.  But  here  the  defendants  do  not 
establish  the  case  for  the  plaintiff,  and  he  must  fail  if  the 
facts  that  he  and  his  witnesses  have  sworn  to  do  not  show 
his  right  to  recover.  The  accident  was  caused  by  carelessly 
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sending  the  elevator  up  towards  the  roof,  with  great  force, 
with  a  heavy  beam  in  it  that  projected  above  the  elevator, 
and  reached  down  to  its  floor.  The  strain  was  so  great  that 
some  part  of  the  structure  had  to  give  way,  and  when  one 
of  its  appendages  broke,  the  elevator  fell,  and  carried  the 
plaintiff  down  with  it.  The  question  in  the  case  was,  who 
caused  the  elevator  to  move  towards  the  roof  when  it  ought 
to  have  remained  stationary  ?  The  plaintiff  and  Mulcahy 
swore  positively  that  they  saw,  actually  saw,  Harry  Dil- 
worth,  one  of  the  defendants'  servants,  seize  the  elevator 
rope,  and  send  the  elevator  upward.  It  is  true  that  Harry 
Dilworth  denies  that  he  did  so,  but  we  must  assume,  for 
the  purposes  of  this  appeal,  that  the  plaintiff's  story  is  true. 
Harry  Dilworth  was  one  of  several  superintendents,  or 
working  foremen,  that  the  defendants  had  in  their  employ. 
Though  Harry's  act  were  negligent,  the  plaintiff  could  not 
recover,  if  the  negligence  were  that  of  a  fellow-workman. 
Seeing  this  difficulty,  the  plaintiff  attempts  to  show  that 
Harry  was  not  a  fellow-servant,  first,  because  he  sometimes 
hired  and  employed  workmen,  and  secondly,  because  he  had 
been  detailed  by  the  defendants  to  initiate  the  plaintiff  into 
the  art  and  mystery  of  operating  the  elevator.  There  is  no 
evidence  that  the  plaintiff  was  hired  by  Harry,  nor  does  it 
appear  what  class  of  workmen  Harry  occasionally  employed. 
It  may  be  that  he  merely  hired  laborers  by  the  hour,  or  only 
when  specially  authorized  by  the  defendants.  The  mere  fact 
that  a  foreman  may  now  and  then  employ  a  man  for  his  mas- 
ter's service,  does  not  make  him  at  all  times,  and  for  all  pur- 
poses, the  alter  ego  of  his  master.  This  is  shown  by  the  case 
of  Neubauer  v.  Railroad  Co.  (101  N.  Y.  607),  where  Framp- 
ton,  the  foreman  carpenter  of  the  railroad,  who  hired  some 
men,  and  sometimes  suspended  them,  was  held  to  be  after  all 
only  a  fellow-servant  of  Neubauer,  the  plaintiff,  who  was  in- 
jured while  working  in  one  of  the  gangs  under  Frampton's 
orders.  See  also  Hoppin  v.  Worcester  (2  East.  Rep'r  384). 
If  the  plaintiff  wished  to  hold  the  defendants  liable  on  the 
ground  that  Harry  stood  in  their  place  as  master,  he  was 
bound  to  prove  something  more  than  that  he  was  one  of  sev- 
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eral  floor  bosses,  and  that  he  sometimes  hired  or  discharged 
men :  he  was  bound  to  prove  that  at  the  time  he  started  the 
elevator  on  its  unfortunate  ascent  Harry  was  engaged  in 
doing  an  act  that  properly  fell  within  the  sphere  of  duties 
that  the  law  imposes  on  the  master  (Woods'  Master  &  S/890). 

But  it  is  said  by  the  plaintiff  that  Harry  was  his  instruc- 
tor, and  had  not  yet  finished  his  teachings.  There  is  very 
strong  evidence  that  Mulcahy,  not  Harry,  was  the  plaintiff's 
teacher ;  but  we  must  assume  that  Harry  did  by  defend- 
ants' orders  undertake  to  instruct  him,  and  that  the  plain- 
tiff was  still  his  pupil.  The  defendants  would  undoubtedly 
be  liable  if  Harry  neglected  his  duty,  either  by  failing  to 
impart  instruction  properly,  or  by  injuring  the  plaintiff 
whilst  in  the  act  of  instructing  him.  But  the  evidence 
shows  an  entirely  different  state  of  things.  Harry  was  not 
engaged  in  the  office  of  teaching,  but  in  the  menial  labor  of 
assisting  in  gettiwg  a  beam  in  its  proper  place.  When  he 
started  the  elevator  he  was  acting  as  the  defendants'  ser- 
vant, and  was  only  the  fellow-servant  of  the  plaintiff.  For 
his  negligence  under  those  circumstances  the  defendants 
are  not  liable.  The  case  of  Crispin  v.  Babbitt  (81  N.  Y. 
516)  is  directly  in  point,  and  is  controlling.  That  case 
was  approved  in  Neubauer  v.  Railroad  Co.  (cited  supra'). 
See  also  Hoppins  v.  Worcester  (cited  supra*),  which  holds 
the  same  doctrine. 

Upon  the  plaintiff's  own  evidence,  therefore,  it  clearly 
appears  that  he  was  not  entitled  to  recover.  He  has  no 
reason  to  complain  of  any  error  committed  in  the  course  of 
trial  that  did  not  prevent  him  from  presenting  competent 
evidence  that  he  offered.  I  have  looked  through  the  excep- 
tions, and  I  do  not  discover  that  any  proper  testimony  that 
the  plaintiff  attempted  to  introduce,  was  rejected. 

The  judgment  should  be  affirmed,  with  costs. 
BOOKSTAVER,  J.,  concurred. 
Judgment  affirmed,  with  costs. 
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Fire  Department  of  New  York  v.  Braender. 

THE  FIRE  DEPARTMENT  OF  THE  CITY  OF  NEW  YORK, 
Respondent,  against  PHILLIP  BRAENDER,  Appellant. 

(Decided  December  6th,  1886.) 

The  defendant  submitted  to  the  superintendent  of  buildings  of  New 
York  City,  pursuant  to  the  act  of  1885  (L.  1885  c.  456  §  30),  specifica- 
tions and  plans  of  buildings  which  he  proposed  to  erect.  The  plans 
were  approved,  and  the  buildings  were  erected  in  full  compliance  there- 
with, save  as  to  the  thickness  of  the  chimney  breasts,  which  were  built 
twenty  inches  instead  of  twenty-eight  inches  thick.  Held,  that  as  the 
statute  contained  no  provisions  fixing  the  thickness  of  chimney  breasts, 
defendant  was  not  liable  to  the  penalty  therein  provided  (§  505) ,  for 
erecting  buildings  in  violation  of  the  methods  of  construction  required 
by  the  statute.  A  penalty  must  be  expressly  created  and  imposed  by 
statute ;  it  cannot  be  raised  by  implication. 

APPEAL  from  a  judgment  of  the  District  Court  in  the 
City  of  New  YOIK  for  the  Third  Judicial  District. 

The  facts  are  stated  in  the  opinion. 
W.  and  H.  Bartlett,  for  appellant. 
W.  L.  Findley,  for  respondent. 

PER  CURIAM.  —  [Present,  VAN  HOESEN  and  ALLEN,  J J.] 
—  The  defendant  submitted  to  the  superintendent  of  build- 
ings, pursuant  to  section  30,  chapter  456,  of  the  Laws  of 
1885,  specifications  and  plans  for  five  new  buildings  which 
he  proposed  to  build  on  East  72d  Street.  These  specifica- 
tions and  plans  were  approved  by  the  superintendent  of 
buildings,  and  required  that  the  chimney  breasts  in  the 
party  walls  of  the  buildings  should  be  twenty-eight  inches 
in  thickness.  The  defendant  then  erected  his  buildings  in 
compliance  with  these  plans  and  specifications  in  every 
particular,  except  that  he  built  the  chimney  breasts  twenty 
inches  instead  of  twenty-eight  inches  in  thickness. 
The  following  question  is  presented  for  decision : 
Is  the  defendant  liable  to  a  penalty  for  constructing  the 
chimney  breasts  twenty  inches  in  thickness  when  his  plans 


54  COURT  OF  COMMON   PEEAS. 

Kedney  v.  Rohrbach. 

and  specifications  showed  chimney  breasts  twenty-eight 
inches  in  thickness? 

Chapter  456  of  the  Laws  of  1885,  under  which  a  penalty 
is  claimed,  contains  no  provision  which  fixes  the  thickness 
of  chimney  breasts  in  buildings.  Section  505  of  that 
chapter  provides  a  penalty  for  erecting  buildings  in  viola- 
tion of  the  methods  of  construction  required  by  the  said 
act ;  and  also  a  penalty  for  any  violation  of  the  provisions 
of  the  title.  It  is  therefore  plain  that  no  penalty  is  created 
and  imposed  for  non-conformity  to  the  plans  and  specifica- 
tions filed  and  approved  in  the  matter  of  the  thickness  of 
chimney  breasts. 

The  argument  that  the  provision  of  the  building  law  re- 
quiring the  filing  and  approval  of  plans  before  building 
necessarily  involves  a  requirement  that  the  building  shall 
be  erected  in  accordance  with  the  approved  plans  and  spec- 
ifications, and  a  variance  therefrom  is  a  vrolation  of  the  act, 
and  the  plaintiff's  proposition  that  because  a  building  does 
not  conform  in  some  particular  with  the  plans  and  specifi- 
cations filed  and  approved,  therefore  the  building  has  been 
erected  without  filing  the  plans  and  specifications  and  pro- 
curing their  approval,  are  in  conflict  with  the  law  as  laid 
down  in  Health  Department  v.  Knoll  (70  N.  Y.  536).  In 
that  case  it  is  held  that  a  penalty  must  be  expressly  created 
and  imposed  by  statute  and  cannot  be  raised  by  implication. 

There  is  no  penalty  given  by  the  statute  for  the  act  com- 
plained of  and,  therefore,  the  judgment  must  be  reversed. 

Judgment  reversed. 


EDWARD  KEDNEY,  Respondent,  against  JOHN  ROHRBACH, 

Appellant. 

(Decided  December  6th,  1886.) 

Plaintiff,  a  tenant  of  M.  under  a  lease  for  two  years,  sub-let  part  of  the 
premises  to  defendant,  and  subsequently  gave  possession  of  the  re- 
mainder of  the  premises  to  L.,  who  was  accepted  as  tenant  by  M.,  and, 
with  the  assent  of  plaintiff,  paid  rent  for  the  whole  premises.  Held, 
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that  this  effected  a  surrender  of  the  terra  of  plaintiff's  lease,  by  opera- 
tion of  law;  and  payment  by  defendant  to  L.,  with  consent  of  M., 
discharged  defendant  from  all  liability  to  pay  rent  to  plaintiff. 

APPEAL  from  a  judgment  of  the  District  Court  in  the 
City  of  New  York  for  the  Tenth  Judicial  District. 

The  action  was  brought  for  rent,  for  the  months  of  Janu- 
ary, February,  March,  and  April,  1886,  at  $37.50  per  month. 
Judgment  was  rendered  in  favor  of  plaintiff  for  $173.18, 
being  the  amount  of  rent  claimed,  with  interest  and  costs. 

The  facts  are  stated  in  the  opinion. 

J.  F.  DALY,  J.  —  It  appears  that  the  plaintiff  was  the  ten- 
ant of  one  Morrell,  under  a  lease  for  two  years  from  May 
1st,  1884,  of  the  whole  of  the  premises  474  Fourth  Avenue, 
to  be  used  for  his  market  and  butcher  shop  and  barber  shop ; 
that  he  sub-let  a  part  of  said  premises,  the  barber  shop,  to 
the  defendant,  retaining  the  other  part  until  January  1st, 
1886,  when  he  sold  out  his  business  to  one  Levy,  and  gave 
the  latter  possession  of  the  premises  he,  plaintiff,  had  occu- 
pied. Levy  was  accepted  as  tenant  by  Morrell,  and  paid  rent 
to  the  latter  for  the  whole  premises,  including  the  barber- 
shop, with  the  assent  of  plaintiff.  Levy  was  not  in  posses- 
sion as  assignee  nor  as  under-tenant  of  plaintiff.  The  effect 
of  this  transaction  was  a  surrender  by  operation  of  law  of 
the  term  created  by  the  lease  from  Morrell  to  plaintiff. 
Had  there  been  an  under-letting  by  plaintiff  to  Levy,  the 
circumstances  would  have  constituted  a  surrender,  because 
there  was  a  substitution  of  Levy  as  tenant  in  place  of 
plaintiff.  "  So  where  the  tenant  under-let  the  premises, 
and  the  landlord  accepted  the  under-tenant  as  his  tenant, 
and  collected  rent  from  him,  which  arrangement  was  as- 
sented to  by  the  original  tenant,  the  court  held  that  this 
amounted  to  a  virtual  surrender  of  the  tenant's  interest  by 
operation  of  law."  (Taylor's  Land,  and  Ten.  §  514,  and 
cases  cited.)  The  case  is  much  stronger  where  the  party 
accepted  as  tenant  is  not  the  under-tenant  of  the  lessee,  and 
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is  not  under  covenant  to  pay  rent  to  him,  and  is  not  assignee 
of  the  lease.  The  assent  of  the  lessee  to  the  acceptance  by 
the  landlord  of  the  new  tenant,  is  the  principal  element  of 
the  surrender,  and  this  assent  in  this  case  is  indisputable. 
Plaintiff  intended  that  the  landlord  should  collect  the 
whole  rent  from  Levy,  and  that  he,  plaintiff,  should  be  dis- 
charged therefrom.  His  own  testimony  shows  that  he 
supposed  that  Levy  would  be  obliged  to  pay  the  whole 
rent,  while  he  could  collect  and  retain  the  rent  of  his  sub- 
tenant, the  defendant.  He  swears :  "  I  claim  the  rent  of 
the  barber  shop  was  my  profit  out  of  the  hire  of  the  store." 
To  carry  out  this  profitable  scheme,  however,  it  was  neces- 
sary for  him  to  obtain  the  consent  of  Levy  and  of  the  land- 
lord, and  this  he  neglected  to  procure.  When  he  substituted 
Levy  in  his  place,  and  assented  to  the  collection  of  the 
whole  rent  from  him  by  the  landlord,  it  operated  as  a  sur- 
render, and  upon  such  surrender  the  sub-tenant  became 
the  immediate  tenant  of  the  landlord,  and  liable  only  to 
him.  See  Eten  v.  Luyster  (60  N.  Y.  252).  The  payments 
which  the  defendant,  the  sub-tenant,  made  to  Levy  by 
direction  of  the  lessor  Morrill,  were  payments  to  the  latter, 
and  discharged  him.  He  owed  nothing  to  plaintiff. 

But  even  if  the  lease  were  not  surrendered,  and  plaintiff 
had  the  right  to  collect  rent  from  his  sub-tenant,  yet  his 
default  in  making  payment  to  his  lessor  authorized  the  sub- 
tenant to  pay  directly  to  the  latter,  and  this  without  even 
a  demand  or  any  threat  of  suit,  the  lessor  having  the  right 
of  re-entry  for  such  default  {Peck  v.  Ingersoll,  1  N.  Y. 
528).  The  sub-tenant,  the  defendant,  has  paid  all  the  rent 
now  sued  for  to  Levy,  by  direction  of  the  lessor  Morrell, 
and  this  is  equivalent  to  paying  directly  to  the  landlord. 
Plaintiff  contends,  however,  that  he  was  not  in  default,  be- 
cause Levy  had  already  paid  the  whole  rent  to  the  lessor, 
and  collected  from  the  sub-tenant  for  his  own  benefit.  But 
it  could  be  contended  with  equal  justice  that  as  defendant 
was  so  directed  to  pay  his  rent  to  Levy,  before  the  latter 
made  any  payments  whatever  to  the  lessor,  that  Levy 
merely  received  it  from  the  defendant  to  make  up  the  rent 
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due  the  lessor.  The  rent  for  January,  1886,  was  certainly 
paid  by  defendant  to  Levy  before  the  latter  paid  the  full 
rent  to  the  lessor,  as  the  receipts  show,  and  there  was  a  de- 
fault then  if  the  lease  to  plaintiff  was  outstanding,  for  the 
rent  was  payable  monthly  in  advance,  and  Levy  did  not 
pay  till  the  12th.  The  succeeding  rents  were  paid  under 
the  lessor's  general  direction  given  in  January. 

The  judgment  should  be  reversed,  with  costs.  A  new 
trial  will  not  be  ordered,  as  plaintiff's  case  seems  without 
merit.  If  he  desires  further  litigation,  there  is  nothing  to 
prevent  his  bringing  another  action. 

LARREMORE,  Ch.  J.,  and  VAN  HOESEN,  J.,  concurred. 
Judgment  reversed,  with  costs. 


ANDRES  W.  KETCHAM  et  a?.,  Respondents,  against  HENHY 
NEWMAN  et  a?.,  Appellants. 

(Decided  December  6th,  1886.) 

Defendants,  while  tearing  down  a  building  adjoining  plaintiffs'  building 
and  excavating  for  the  purpose  of  rebuilding,  obtained  permission 
•from  plaintiff  to  shore  up  his  building  by  inserting  needles  for  the 
support  of  the  side  wall  thereof.  Held,  that  such  license  remained 
executory  so  long  as  the  shoring  was  proceeding,  and  was  revocable 
at  pleasure  during  such  time,  even  though  defendants,  acting  under 
the  license,  had  incurred  expense. 

In  an  action  of  trespass  to  recover  damages  sustained  in  the  process  of 
shoring  up  plaintiff's  wall  by  an  adjoining  owner  excavating  for 
rebuilding,  where  plaintiff  had  revoked  his  license  under  which  the 
shoring  was  done,  evidence  by  defendant  that  the  work  was  carefully 
done  is  inadmissible,  the  question  of  negligence  not  arising  in  the 
action  of  trespass. 

In  such  action,  evidence  of  damage  to  plaintiff's  goods,  and  of  the  return 
of  the  same  by  their  customers,  is  competent  on  the  question  of 
damages  sustained  by  the  trespass. 

APPEAR  from  a  judgment  of  this  court  entered  upon  the 
verdict  of  a  jury. 
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The  facts  are  stated  in  the  opinion. 

Stern  £  Myers,  for  appellants. 
Hoes  $  Morgan,  for  respondents. 

PER  CURIAM.  —  [Present,  ALLEN  and  BOOKSTAVER,  J  J.] 
—  The  plaintiffs  were  co-partners  in  business,  and  tenants 
and  occupants  of  the  store  632  Broadway,  in  1882,  en- 
gaged in  the  business  of  importing  and  jobbing  millinery 
goods.  The  defendants,  Newman  &  Cohn,  were  the  own- 
ers of  the  adjoining  building  630  Broadway.  In  February, 
1882,  the  defendants  tore  down  that  building,  and  com- 
menced excavating  upon  the  lot  for  the  purpose  of  rebuild- 
ing. A  contractor  named  Goodwin  was  employed  by  the 
defendants,  Newman  &  Cohn,  to  shore  up  the  building  632 
Broadway.  This  action  was  brought  for  trespass  to  recover 
damages  which  the  plaintiffs  claimed  to  have  sustained  by 
reason  of  the  acts  of  the  defendants  in  the  process  of 
shoring  up  the  building  632  Broadway.  The  defense  was 
a  license  given  by  the  plaintiffs,  and  that  the  plaintiffs  had 
suffered  no  damage.  The  plaintiffs  denied  the  granting 
of  any  license,  and  claimed  that  if  any  license  was  given  it 
was  revocable  and  that  they  had  revoked  it.  The  jury 
found  for  the  plaintiffs.  The  court  charged  that  if  there 
was  no  license  to  do  the  acts  complained  of,  or  if  such 
license  had  been  given  and  it  had  been  revoked,  the  plain- 
tiffs could  recover. 

The  defendants  claim  that  the  court  erred,  in  charging 
that  if  a  license  was  given  to  enter  upon  the  plaintiffs'  prem- 
ises to  shore  up  the  wall,  such  license  might  be  revoked  by 
notice,  even  though  the  defendants  had  acted  upon  the 
license  and  inserted  needles  for  the  support  of  the  wall 
in  pursuance  of  that  license ;  and  in  that  it  refused  to 
charge  that  such  a  license  could  not  be  revoked  under  such 
circumstances  by  mere  notice. 

"  A  license  to  enter  upon  land  does  not  purpor£  to  con- 
vey an  interest  in  land :  it  is  substantially  a  promise  without 
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any  consideration  to  support  it,  and  while  it  remains  execu- 
tory may  be  revoked  at  pleasure ;  but  when  executed  it  in 
general  can  only  be  revoked  by  placing  the  other  party  in 
the  same  situation  in  which  he  stood  before  he  entered  upon 
its  execution." 

This  is  the  rule  in  Mumford  v.  Whitney  (15  Wend.  328), 
and  this  is  the  case  upon  which  the  defendants  seem  to  rely. 
It  does  not  support  their  position,  because  the  license  in 
this  case,  if  any  was  granted,  remained  executory  so  long 
as  the  shoring  up  was  proceeding,  and  was,  therefore,  re- 
vocable at  pleasure  as  to  acts  thereafter  to  be  done :  and 
this  is  so,  even  though  the  licensee,  acting  under  the  license, 
may  have  incurred  expense.  Whoever  acts  under  a  parol 
license  which  is  revocable,  proceeds  subject  to  the  contin- 
gency that  it  may  be  revoked  and  he  be  without  remedy 
as  to  any  expense  which  he  may  have  incurred  (McCree 
v.  March,  1  T.  Raym.  213 ;  Wood  v.  Leadbitter,  13  Mees. 
&  W.  838).  t 

It  was  not  error  for  the  court  to  charge  the  jury  that 
if  Newman  &  Cohn  exercised  acts  of  control  over  the  de- 
fendant Goodwin,  either  in  the  front  or  rear  part  of  the 
wall,  they  were  thereby  taken  out  of  the  rule  of  indepen- 
dent contractors.  This  was  objected  to  upon  the  ground 
that  there  is  no  evidence  of  such  control  or  exercise  of 
control.  We  find  such  evidence  in  the  case. 

The  court  charged  the  jury  that  if  the  wall  of  plaintiffs' 
building  had  stood  twenty  years,  it  might  be  presumed  to 
be  a  party  wall.  The  doctrine  of  Schile  v.  Brokhahus  (80  N. 
Y.  618)  is  that  an  old  wall  from  long  user  may  be  deemed  a 
party  wall.  Although  this  charge  is  not  precisely  within  the 
rule  laid  down  in  that  case,  we  do  not  think  the  defendant 
was  in  any  way  injured  by  it,  and  it  is  very  doubtful  if  the 
question  whether  or  not  the  southerly  wall  was  a  party  wall 
had  any  influence  on  the  finding  of  the  jury.  There  is,  how 
ever,  sufficient  uncontradicted  evidence  in  the  case  that  the 
wall  for  fifty  or  sixty  feet  was  a  party  wall.  One  witness  says 
there  was  a  party  wall  for  fifty  feet ;  another  says  there  was 
a  party  wall  fifty  or  sixty  feet  which  stood  part  on  630  and 
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part  on  632.  The  whole  southerly  wall  is  shown  to  have 
been  in  use  for  more  than  twenty  years,  and  exhibit  B.,  ad- 
mitted without  objection,  shows  the  southerly  wall  to  be  a 
party  wall. 

It  was  not  error  on  the  part  of  the  court  to  exclude  evi- 
dence that  the  acts  complained  of  were  carefully  done  under 
a  license  from  the  plaintiff,  in  view  of  the  character  of  the 
action.  The  action  being  for  trespass,  no  question  of  neg- 
ligence arises  or  can  arise  in  the  case. 

No  error  was  committed  by  the  court  in  excluding  the 
question  to  the  witness  Stebbins :  "  During  1884  and  1885 
have  you  been  with  the  firm  merely  on  a  salary?"  The 
witness  ceased  to  be  a  member  of  the  firm  in  1882.  He  tes- 
tified that  he  could  not  say  what  the  sales  were  in  1883  and 
1884,  without  looking  at  the  books.  We  do  not  think  the 
question  was  important,  as  claimed  by  defendants'  counsel, 
as  a  test  of  fairness. 

The  exception  to  the  admission  of  evidence  as  to  damage 
and  as  to  the  amount  of  damages,  do  not  appear  to  us  to  be 
well  taken.  The  first  exception  relates  to  damages  which 
are,  it  is  true,  outside  of  the  bill  of  particulars,  but  which 
are  within  the  complaint,  where  the  plaintiffs  claim  dam- 
ages for  being  interfered  with,  hindered,  and  embarrassed  in 
the  conduct  and  carrying  on  of  their  business.  The  other 
evidence  has  reference  to  the  effect  of  the  damage  done  the 
goods  of  the  plaintiffs  upon  their  sales  and  to  the  return  of 
goods  by  their  customers,  and  was  admissible  as  evidence 
from  which  the  jury  might  form  an  estimate  of  the  damages 
suffered  by  the  plaintiffs  by  reason  of  the  trespass.  For  the 
purpose  of  enabling  the  jury  to  judge  of  the  extent  of  their 
injury,  the  plaintiffs  had  the  right  to  place  this  evidence  be- 
fore them  so  that  they  might  form  a  judgment  as  to  the 
extent  of  the  plaintiffs'  damages. 

We  find  no  error  of  law  committed  on  the  trial  which 
calls  for  a  reversal  of  the  judgment  and  it  must,  therefore, 
be  affirmed. 

Judgment  affirmed. 


NEW  YORK  — DECEMBER,  1886.  61 

Marks  v.  Long  Island  R.  Co. 


ISAAC  MARKS,   Respondent,  against  THE  LONG  ISLAND 
RAILROAD  COMPANY,  Appellant. 

(Decided  December  6th,  1886.) 

In  an  action  to  recover  damages  for  personal  injuries,  it  appeared  that 
plaintiff  was  a  manufacturer  of  clothing,  in  which  business  he  em- 
ployed hands  to  sew  and  make  up  clothing  which  was  cut  and  fur- 
nished to  him  in  large  quantities  by  dealers  in  clothing  upon  contract, 
and  that  he  made  the  contracts  personally  and  overlooked  the  work.  He 
was  allowed  to  show  his  earnings  in  this  business,  upon  the  ground 
that  his  personal  skill  and  experience  and  knowledge  were  required 
in  it,  and  that  he  could  not  have  employed  another  person  to  take  his 
place  with  equal  efficiency.  Held,  that  this  was  erroneous ;  for  while  the 
success  of  a  business  may  be  due  to  the  special  fitness  of  the  man  at 
the  head  of  it,  the  profits  of  such  business  do  not  depend  solely  upon 
the  skill  of  the  individual,  and  are  not  therefore  the  measure  of  dam- 
ages for  a  loss  of  his  time,  ability,  and  opportunity  to  earn  money 
arising  from  personal  injuries. 

APPEAL  by  defendant  from  a  judgment  of  this  court 
entered  upon  a  verdict  for  plaintiff  for  810,000,  damages, 
besides  costs,  for  personal  injuries  sustained  through  de- 
fendant's negligence. 

The  facts  are  stated  in  the  opinion. 

Edward  E.  Sprague,  for  appellant. 

J.  R.  Cuming  and  R.  S.  Green,  for  respondent. 

J.  F.  DALY,  J.  —  The  exceptions  in  this  case  are  to  rulings 
on  the  question  of  damages  only.  The  plaintiff  was  a  manu- 
facturer of  clothing.  He  employed  hands  to  sew  and  make 
up  clothing,  which  was  cut  and  furnished  to  him  in  large 
quantities  by  dealers  in  clothing,  upon  contract.  He  made 
the  contracts  personally  and  overlooked  the  work.  He  was 
allowed  to  show  his  earnings  in  this  business,  upon  the 
ground  that  his  personal  skill,  experience,  and  knowledge 
were  required  ir\  it,  and  that  he  could  not  have  employed 
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another  person  to  take  his  place  with  equal  efficiency.  The 
appellant  claims  that  these  "  earnings  "  were  profits,  and 
that  the  proof  should  have  been  "excluded,  under  the  ruling 
in  Masterton  v.  Mount  Vernon  (58  N.  Y.  391),  where  it  was 
held  that  proof  of  past  profits  of  the  business  in  which 
plaintiff  was  engaged  was  incompetent  in  an  action  to  re- 
cover damages  for  personal  injuries. 

In  that  case  the  plaintiff  had  been  engaged  in  the  tea 
importing  and  jobbing  business,  buying  and  selling  teas; 
he  had  a  partner  who  attended  to  the  sales  while  he  made 
the  purchases,  and  in  purchasing  teas  a  high  degree  of 
skill  was  necessary,  which  plaintiff  possessed  ;  and  in  con- 
sequence of  the  injury,  the  plaintiff  could  not  purchase 
teas,  and  there  was  a  great  falling  off  in  the  business  of  the 
firm.  In  the  case  before  us,  plaintiff  testified  that  he  made 
the  contracts  down  town  for  the  work,  got  the  goods,  and 
brought  them  home,  and  then  superintended  the  making 
so  as  to  be  satisfactory  for  the  trade  ;  and  that  "  to  go  down 
town  and  make  contracts,  you  cannot  get  any  one  to  do 
that  for  you." 

There  is  no  distinction  between  these  cases  except  that 
the  plaintiff  in  the  one  cited  was  in  the  mercantile  business, 
and  in  this  case  the  plaintiff  is  in  the  manufacturing  busi- 
ness. It  was  for  the  loss  of  profits  this  plaintiff  recovered, 
although  his  counsel  calls  it  earnings.  If  this  plaintiff  had 
the  right  to  recover  his  loss  in  his  business,  Masterton  had 
surely  the  right ;  but  the  court,  in  respect  of  his  claim,  say : 
"  These  profits  depend  upon  too  many  contingencies  and 
are  altogether  too  uncertain  to  furnish  any  safe  guide  in 
fixing  the  amount  of  damages.  The  plaintiff  had  the 
right  to  prove  the  business  in  which  he  was  engaged,  its 
extent,  and  the  particular  part  transacted  by  him,  and,  if 
he  could,  the  compensation  usually  paid  to  persons  doing 
such  business  for  others.  These  are  circumstances  the 
jury  have  a  right  to  consider  in  fixing  the  value  of  his 
time.  But  they  ought  not  to  be  permitted  to  speculate  as 
to  the  uncertain  profits  of  commercial  ventures,  in  which 
the  plaintiff,  if  uninjured,  would  have  been  engaged." 
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It  is  true  that  the  plaintiff  here  testified  that  he  could 
not  employ  any  person  to  go  down  town  and  make  con- 
tracts for  work,  but  the  element  of  personal  skill  and  ex- 
perience was  even  stronger  in  the  case  of  Masterton,  where 
i  the  question  was  as  to  judgment  in  the  buying  of  teas,  al- 
though it  does  not  appear  that  there  was  any  testimony  in 
that  case  as  to  ability  to  employ  others  to  do  the  work.  It 
is  not  too  much  to  assume,  however,  in  every  such  case,  that 
success  in  every  business  is  due  to  the  special  fitness  and 
aptness  of  the  men  at  the  head  of  it  or  of  its  various  depart- 
ments, but  the  profits  of  such  business  do  not  depend  solely 
upon  the  skill  of  the  individual,  and  are  not  therefore  the 
measure  of  his  damage  when  he  seeks  a  recovery  for  his 
loss  of  time,  ability,  and  opportunity  to  earn  money  arising 
from  personal  injury. 

The  court  charged  the  jury  that  the  loss  in  business 
which  the  jury  thought  the  direct  result  of  the  injury 
would  be  an  element  of  damage.  The  defendant's  counsel 
asked  an  instruction  that  "  the  plaintiff's  profits  before  the 
injury  cannot  furnish  a  guide  in  fixing  the  amount  of  pecu- 
niary loss.  Profits  in  business  depend  upon  many  contin- 
gencies, and  the  jury  must  dismiss  the  plaintiff's  proof  of 
profits  wholly  from  their  consideration."  The  court  declined 
to  charge  upon  that  subject  except  as  already  charged,  and 
added,  "  they  may  be  taken  into  consideration  in  estimat- 
ing the  amount  of  damages."  Defendant  excepted.  De- 
fendant also  asked  the  court  to  charge  that  the  jury  cannot 
make  any  allowance  for  the  loss  of  future  profits.  The 
court  declined  to  charge  except  as  already  charged,  and 
defendant  excepted. 

I  think  that  a  new  trial  should  be  granted,  with  costs  to 
abide  event. 

VAN  HOESEN,  J.,  concurred. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to 
abide  event. 
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LAWRENCE  O'CONNOR,  Respondent,  against  ANDREAS  H. 
GOURAUD,  Appellant. 

(Decided  December  6th,  1886.) 

In  an  action  for  rent  of  a  store,  defendant  set  up  a  counterclaim  for 
damages  to  his  goods  from  an  alleged  failure  of  plaintiff  to  perform 
his  covenant  to  "  make  all  necessary  repairs."  The  evidence  showed 
that  plaintiff  was  requested  to  repair  the  premises,  which  he  did;  that 
no  complaint  was  made  by  defendant  as  to  the  manner  in  which  the 
repairs  were  made ;  that,  five  months  thereafter,  a  severe  rain  storm 
occurred,  following  a  long  frost,  when  a  leak  in  the  roof  was  dis- 
covered at  a  place  to  which  defendant  claimed  he  had  called  plaintiff's 
attention.  It  appeared  that  plaintiff  sent  a  mechanic  to  make  repairs 
upon  each  occasion  when  he  was  notified,  and  that  he  insisted  upon  a 
guaranty  from  the  roofer  who  repaired  the  roof  that  it  was  good  for 
two  years.  Held,  that  no  failure  to  perform  the  covenant  was  shown. 

APPEAL  from  a  judgment  of  the  General  Term  of  the 
City  Court  of  New  York  reversing  a  judgment  entered  by 
direction  of  the  court,  setting  aside  a  verdict  rendered 
subject  to  the  opinion  of  the  court. 

The  facts  are  stated  in  the  opinion. 
Henry  H.  Sackett,  for  appellant. 
Ed.  G-oldschmidt,  for  respondent. 

LARREMORE,  Ch.  J.  —  The  action  was  brought  upon  a 
written  lease,  to  recover  a  balance  of  rent  which  was  ad- 
mitted to  have  been  unpaid.  Plaintiff's  claim  was  resisted 
upon  the  ground  that  in  the  lease  executed  by  him  he  had 
agreed  "to  make  all  necessary  repairs"  to  the  building; 
that  he  had  failed  to  perform  his  covenant  in  this  respect, 
and  negligently  allowed  the  roof  of  the  building  demised 
to  become  unsecure  and  leaky,  in  consequence  of  which  the 
rain  flowed  through  it  and  damaged  the  defendant's  goods, 
as  he  alleged,  to  the  extent  of  eighty-four  dollars,  which  last 
named  amount  he  counterclaimed  against  the  rent. 
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It  appears  from  the  testimony  that  the  plaintiff  was  re- 
quested to  repair  the  premises,  which  he  did ;  that  no  com- 
plaint or  objection  was  made  by  the  defendant  as  to  the 
manner  in  which  the  repairs  were  made,  but  that,  some  five 
months  after  the  repairs  had  been  made,  a  severe  rain 
storm  occurred,  following  a  prolonged  frost,  when  a  leak 
in  the  roof  was  discovered,  at  a  place  to  which  defendant 
claims  he  called  the  plaintiff's  attention. 

I  do  not  find  from  the  testimony  that  the  plaintiff  failed 
or  refused  to  perform  his  covenant.  He  sent  a  mechanic 
to  make  repairs  upon  each  occasion  when  he  was  notified. 
He  even  insisted  upon  a  guaranty  from  the  roofer  that  the 
roof  was  good  for  two  years. 

The  court,  in  the  first  instance,  directed  a  verdict  for 
plaintiff,  subject  to  its  further  opinion,  under  the  provision 
of  section  1158  of  the  Code  of  Civil  Procedure,  and  subse- 
quently set  aside  the  verdict  and  directed  judgment  for  the 
defendant. 

This  judgment  was  reversed  by  the  General  Term  of  the 
City  Court,  and  from  its  order  this  appeal  is  taken. 

Under  the  covenant' in  the  lease  in  question,  the  authori- 
ties seem  to  agree  that  damages  for  its  breach  must  be 
those  which  were  contemplated  or  may  be  reasonably  sup- 
posed to  have  entered  into  the  contemplation  of  the  parties 
at  the  time  of  the  contract.  If  the  landlord  fails  to  repair 
agreeably  to  his  covenant,  the  tenant  may  make  the  repairs 
at  the  landlord's  expense  and  charge  him  with  the  dimin- 
ished value  of  the  premises  in  consequence  of  the  want  of  it 
(Myers  v.  Bruns,  35  N.  Y.  269 ;  Cook  v.  SouU,  56  N.  Y. 
420). 

The  learned  counsel  for  the  appellant  claimed  that,  be- 
cause the  rain  came  in  and  damaged  his  goods,  he  was 
entitled  to  recover  the  amount  of  the  loss  from  the  land- 
lord without  regard  to  what  it  would  have  cost  to  make 
the  repairs,  or,  as  was  stated  in  the  opinion  of  the  General 
Term,  by  McADAM,  Ch.  J.,  "  If  the  repairs,  i.e.,  stopping  a 
leak,  might  have  been  made  at  the  cost  of  one  dollar,  the 
tenant  may  leave  it  undone  and  charge  the  landlord  what- 
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ever  damage  the  rain  may  in  consequence  do  to  his  goods, 
without  limit  to  the  amount." 

A  tenant  cannot  neglect  reasonable  efforts  to  protect 
himself  and  his  landlord  from  injury  and  loss ;  nor  can  he 
reap  any  advantage  from  his  own  negligence. 

It  is  not  claimed  on  the  part  of  the  defense  that  the  re- 
pairs were  negligently  made  by  the  landlord ;  but  that  he 
failed  and  neglected  to  perform  his  covenant.  This  dis- 
tinguishes the  case  at  bar  from  Walker  v.  Swayzee  (3  Abb. 
Pr.  138),  where  the  defendant  undertook  to  make  repairs, 
which  were  done  in  an  insufficient  and  improper  manner, 
and  where  damages  were  allowed  on  the  ground  of  negli- 
gence on  the  part  of  the  landlord. 

The  judgment  appealed  from  should  be  affirmed,  with 
costs. 

J.  F.  DALY  and  VAN  HOESEN,  JJ.,  concurred. 
Judgment  affirmed,  with  costs. 


THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK  ex  rel.  The 
Commissioners  of  Public  Charities  and  Correction  of 
the  City  of  New  York,  Respondents,  against  CHARLES 
J.  DANDO,  Appellant. 

(Decided  December  Cth,  1886.) 

The  jurisdiction  of  the  district  courts  in  the  City  of  New  York  over 
actions  on  bastardy  and  abandonment  bonds,  conferred  by  the  first 
clause  of  section  1  of  chapter  389  of  the  Laws  of  1862,  was  also  vested 
in  them,  as  "  prescribed  by  a  special  statutory  provision,"  under  sec- 
tion 3215  of  the  Code  of  Civil  Procedure  (subd.  3),  which  took  effect 
January  12th,  1880;  and  was  therefore  not  divested  by  the  repeal  of 
the  first  clause  of  the  act  of  1862,  by  chapter  245  of  the  Laws  of  1880, 
the  repealing  act  having  taken  effect  September  1st,  1880. 

Nor  was  the  jurisdiction  affected  by  the  substitution,  by  the  Code  of  Crim- 
inal Procedure,  of  undertakings  for  bonds  in  such  cases  (§  882) ;  nor 
by  the  provision  that  actions  upon  them  shall  be  brought  in  the  name 
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of  the  city  instead  of  in  the  name  of  the  people  of  the  state  (§  881), 
the  city  being  the  real  party  in  interest. 

Under  the  statutory  requirement  that  two  magistrates,  acting  together, 
shall  conduct  proceedings  in  bastardy  (Code  Crim.  Pro.  §  848),  an 
order  of  filiation  made  by  one  on  an  examination  by  him  alone,  and  an 
undertaking  given  in  pursuance  of  it,  are  void,  although  the  record  is 
also  signed  by  another  magistrate ;  and  in  an  action  on  such  under- 
taking, evidence  is  admissible,  on  behalf  of  defendant,  to  contradict 
.  the  record  in  that  respect. 

APPEAL  from  a  judgment  of  the  District  Court  in  the 
City  of  New  York  for  the  Third  Judicial  District. 

The  facts  are  stated  in  the  opinion. 
Foster  $  Stephens,  for  appellant. 
W.  A.  Boyd,  for  respondent. 

VAN  HOESEN,  J.  —  In  determining  the  effect  of  the  Code 
of  Civil  Procedure  upon  other  acts  of  the  legislature,  we 
are  bound  to  hold  that  the  last  nine  chapters  of  the  Code 
were  enacted  on  the  12th  day  of  January,  1880  (§  3355). 
On  the  12th  day  of  January,  1880,  section  1  of  chapter 
389  of  the  Laws  of  1862  was  in  force,  and  that  section  con- 
ferred "  upon  district  courts  of  the  City  of  New  York  juris- 
diction of  actions  in  which  the  people  of  this  state  are  a 
party,  where  such  actions  are  brought  by  the  overseers  of 
the  poor,  or  the  commissioners  of  public  charities  and  cor- 
rection, upon  bastardy  and  abandonment  bonds,  and  the 
amount  demanded  or  recovered  does  not  exceed  five 
hundred  dollars." 

This  act  of  1862  is  "  the  special  statutory  provision  "  men- 
tioned in  subdivision  three  of  section  3215  of  the  Code  of 
Civil  Procedure.  That  jurisdiction  having  been  vested  in  the 
district  courts  on  January  12th,  1880,  by  section  3215,  was 
not  divested  by  the  repeal  of  the  first  clause  of  the  act  of 
1862,  which  was  effected  by  chapter  245  of  the  laws  of  1880, 
which  took  effect  on  September  1st,  1880. 

The  only  changes  in  the  law  under  consideration  that 
have  been  made  since  the  Code  went  into  operation  are 
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those  that  have  been  introduced  by  the  Code  of  Criminal 
Procedure.  A  bond  is  no  longer  taken  in  a  bastardy  case, 
the  instrument  called  an  undertaking  having  been  substi- 
tuted for  it;  and  the  party  plaintiff  in  an  action  on  the 
undertaking  is  not  the  People  of  the  State  of  New  York, 
but  the  Mayor,  Aldermen,  and  Commonalty  of  the  City  of 
New  York  (Code  Grim.  Pro.  §  882,  and  tit.  5  c.  1,  2). 

Though  a  bond  is  not  identical  with  an  undertaking,  and 
though  in  certain  cases  it  may  well  be  said  that  a  statutory 
provision  requiring  that  a  bond  shall  be  given  is  not  com- 
plied with  when  a  mere  undertaking  is  offered  in  its  stead, 
I  am  of  opinion  that,  in  interpreting  the  meaning  of  the 
word  "  bond  "  as  it  is  used  in  section  3215  of  the  Code,  we 
are  bound  to  regard  it  as  including  the  word  undertaking. 
In  other  words,  as  the  intent  of  the  legislature,  in  enacting 
section  3215,  was  to  provide  a  cheap  and  speedy  method  of 
enforcing  obligations  entered  into  in  bastardy  cases,  we  are 
to  give  to  the  language  of  the  Code  a  construction  that  will 
not  defeat  that  intent.  The  word  "  undertaking  "  is  within 
the  equity  of  the  statute.  It  was  by  looking  beneath  the 
letter  of  the  statute  in  order  to  forward  the  intention  of 
the  legislature,  that,  in  construing  statutes,  courts  have 
held  that  the  word  executors  included  administrators,  and 
that  the  word  persons  included  corporations  (Smith's  Const. 
&  Stat.  L.  §  698).  Sections  729,  730,  and  810-816  of  the 
Code  of  Civil  Procedure  place  bonds  and  undertakings  in 
the  same  category,  and  make  the  provisions  that  apply  to 
one  applicable  to  the  other.  No  possible  reason  can  be 
suggested  why  bonds  should  be  prosecuted  in  district  courts 
and  why  undertakings  should  not  be.  The  undertaking  is 
merely  a  simplified  bond  without  a  seal.  A  penal  bond, 
though  in  the  ancient  form,  may  now  be  sued  upon  as 
though  its  condition  were  a  covenant  to  pay  the  sum,  or 
perform  the  act,  specified  in  the  condition  (Code  Civ.  Pro. 
§  1915) ;  that  is  to  say,  it  may  be  treated  as  if  it  were  an 
undertaking.  This  is  a  case,  therefore,  for  the  application 
of  the  maxim,  Ubi  lex  est  specialis,  et  ratio  est  generalis,  gen- 
eraliter  est  accipienda. 
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Nor  do  I  think  that  the  jurisdiction  of  the  district  courts 
does  not  extend  to  actions  upon  undertakings  because  the 
legislature  has  seen  fit  to  provide  that  actions  upon  them 
shall  be  brought  in  the  name  of  the  city  instead  of  in  the 
name  of  the  people  of  the  state.  A  court  having  jurisdic- 
tion of  the  parties  and  the  subject  matter,  cannot  lose  juris- 
diction through  the  substitution  of  the  real  for  a  nominal 
plaintiff.  The  avails  of  the  recovery  go  into  the  city  treas- 
ury (Code  Crim.  Pro.  §  881).  The  effect  of  the  provision 
that  the  action  shall  be  brought  in  the  name  of  the  cor- 
poration was  merely  to  require  the  action  to  be  prosecuted 
in  the  name  of  the  real  party  in  interest.  Such  a  provision 
does  not  deprive  the  district  courts  of  jurisdiction.  It 
seems  to  me,  therefore,  that  under  section  3215,  district 
courts  have  jurisdiction  of  actions  brought  in  the  name  of 
the  corporation  of  New  York  upon  bastardy  and  abandon- 
ment undertakings. 

The  form  of  the  obligation  upon  which  this  suit  is 
brought  has  been  severely  but  justly  criticised.  It  is  in 
form  neither  a  bond  nor  an  undertaking.  It  bears  some 
resemblance  to  a  recognizance,  though  it  is  not  one.  It 
ought  to  be  banished  from  the  police  courts.  Defective  in 
form  as  it  is,  it  might,  perhaps,  be  upheld  under  the  liberal 
provisions  of  section  729  of  the  Code  of  Civil  Procedure. 

I  think  that  the  District  Court  erred  in  rejecting  proof 
that  the  proceeding  in  which  the  obligation  was  executed, 
was  coram  non  judice.  The  Code  of  Criminal  Procedure 
(§§  848,  849,  850,  851,  852,  853,  859,  861,  862,  863),  imper- 
atively requires  that  two  magistrates  shall  together  conduct 
the  proceedings.  One  magistrate  alone  has  no  power  to 
act,  and  his  orders  are  null  and  void.  Validity  is  not  im- 
parted to  his  void  adjudications  by  having  the  record  of  his 
proceedings  signed  by  another  magistrate.  If  it  be  true 
that  only  one  magistrate  conducted  the  examination,  and 
made  the  order  of  filiation,  he  was  acting  without  jurisdic- 
tion, and  had  no  power  to  hold  the  prisoner,  and  to  exact 
an  undertaking.  This  want  of  jurisdiction  could  be  shown 
whenever  any  step  was  taken  to  enforce  the  void  adjudica- 
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tion.  As  the  order  of  filiation  was  void,  so  also  was  the  un- 
dertaking given  in  pursuance  of  it  {Com.  v.  Loveridge,  11 
Mass.  337  ;  Corning  v.  Slosson,  16  N.  Y.  294 ;  Morss  v.  Morss, 
11  Barb.  515). 

It  was  perfectly  proper  for  the  defendant  to  contradict 
the  record  for  the  purpose  of  proving  that  the  court  was 
without  jurisdiction  {People  v.  Cupels,  5  Hill  164 ;  Fergu- 
son v.  Crawford,  70  N.  Y.  253 ;  Craig  v.  Andes,  93  N.  Y. 
410  ;  Hard  v.  Shipman,  6  Barb.  621,  624 ;  Harrington  v. 
People,  Id.  607). 

It  was  error,  therefore,  for  the  District  Court  to  reject 
the  evidence  offered  by  the  defendant,  and  the  judgment 
should  be  reversed. 

As  the  proper  party  plaintiff  is  not  before  the  court,  a 
new  trial  will  not  be  ordered.  The  appellant  is  allowed 
costs  of  the  appeal. 

LARREMORE,  Ch.  J.,  and  J.  F.  DALY,  J.,  concurred. 
Judgment  reversed,  with  costs. 


JOHN  M.  C.  RODNEY,  Respondent,  against  THE  SOUTHERN 
RAILROAD  ASSOCIATION,  Appellant. 

(Decided  December  6th,  1886.) 

In  an  action  to  recover  salary  as  an  officer  of  defendant  corporation,  it 
appeared  that  defendant  was  incorporated  for  the  purpose  of  leasing 
and  operating  certain  railroads ;  that,  after  plaintiff's  election  as  treas- 
urer, the  leased  roads  consolidated  with  other  roads  with  defendant's 
consent,  and  a  new  corporation  was  formed  to  operate  the  consolidated 
roads,  of  which  plaintiff  was  made  assistant  treasurer  at  an  increased 
salary ;  that  plaintiff,  together  with  the  other  officers  of  defendant, 
remained  such  for  several  years,  although  plaintiff's  duties  other 
than  keeping  certain  securities  and  the  receiving  and  transferring  of 
collections,  etc.,  and  effecting  loans  (a  matter  of  a  few  days'  employ- 
ment), were  slight  and  merely  formal,  the  business  of  defendant  prac- 
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tically  ceasing  when  the  consolidation  took  place.  Held,  that  plaintiff 
was  entitled  to  the  stipulated  salary  as  treasurer,  he  having  some 
duties  to  perform  as  such. 

APPEAL  from  a  judgment  of  this  court  entered  on  the 
report  of  a  referee. 

The  action  was  brought  to  recover  for  salary  as  treasurer 
of  defendant  corporation  from  July  1st,  1874,  to  January 
26th,  1877,  at  the  rate  of  $2,000  per  annum. 

The  defendant,  the  Southern  Railroad  Association,  was 
chartered  by  the  State  of  Tennessee  in  order,  apparently, 
that  it  might  take  leases  of  the  Mississippi  Central  Railroad 
and  connecting  railroads  and  exercise  their  franchises.  It 
proceeded  to  do  so  until  about  July  1st,  1874,  when,  by  its 
act  and  consent,  the  Mississippi  Central  Railroad  was  con- 
solidated with  the  New  Orleans,  Jackson  &  Great  Northern 
Railroad  Company,  whereby  a  new  corporation  was  formed 
under  the  name  of  the  New  Orleans,  St.  Louis  &  Chicago 
Railroad  Company,  and  thereafter  the  defendant  ceased  to 
transact  any  business  as  lessee  of  the  Mississippi  Central 
Railroad  Company. 

The  plaintiff,  who  was  treasurer  of  the  defendant  at  the 
time  of  the  consolidation  at  a  salary  of  $2,000,  was  imme- 
diately made  assistant  treasurer  of  the  new  company,  at  a 
salary  of  $2,500.  He  and  the  other  officers  of  the  defendant 
remained  such  officers  until  January,  1877,  although  there 
were  only  such  duties  to  perform  for  that  company  as  the 
safe  keeping  of  its  securities  (which  were  however  deposited 
in  the  safe  of  the  new  corporation),  the  closing  up  of  the 
business  of  defendant,  receiving  and  transferring  collec- 
tions, etc.,  and  effecting  loans  amounting  to  $218,000.  As 
to  this  latter,  it  might  have  taken  him  an  hour,  or  two  or 
three  days,  and  with  the  exception  of  this,  the  services  were 
mainly  slight,  and  some  merely  formal,  for  the  business  of 
the  defendant,  as  far  as  plaintiff  had  any  charge  of  it,  prac- 
cally  ceased  when  the  consolidation  took  place. 

F.  S.  Bangs,  for  appellant. 
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David  Willcox,  for  respondent. 

DALY,  J.  —  [After  stating  the  facts  as  above.] — It  is 
urged  by  appellant  that  the  case  falls  within  the  rule  laid 
down  in  Long  Island  Ferry  Co.  v.  Terbett  (48  N.  Y.  427),  that 
"the  salary  allowed  to  an  officer  of  a  corporation  is  presumed 
to  be  for  services  to  be  performed  by  him  as  such.  Where, 
therefore,  with  the  assent  and  co-operation  of  such  officer, 
all  the  property,  business,  and  franchises  of  the  corporation 
are  sold,  so  that  he  has  no  further  duty  to  perform,  there  is 
no  basis  in  law  or  equity  for  a  claim  upon  his  part  that  the 
salary  continues,  and  the  contract  as  to  salary  will  be  deemed 
to  be  cancelled,  although  the  corporation  itself  is  not  dis- 
solved." It  will  be  seen  that  the  case  before  the  court  was 
an  extreme  one,  in  which  the  officer  had  no  duties  whatever 
to  perform ;  and  the  rule  established  is,  in  effect,  "  no  duties, 
no  pay."  But  this  is  inapplicable  where  there  are  duties 
performed  for  the  company  by  the  officer  in  virtue  of  his 
office,  no  matter  how  few  or  slight  those  duties  may  be,  pro- 
viding they  are  substantial,  and  not  merely  nominal  or 
trifling.  In  considering  the  question  whether  salary  runs 
with  the  office,  and  that  question  depends  upon  whether  any 
duties  are  imposed  upon  and  performed  by  the  officer,  we 
cannot  distinguish  between  degrees  of  service  or  amount  of 
work.  The  test  is  whether  anything  is  left  for  the  officer 
to  do  ;  if  there  be,  then  we  must  hold  that  the  presumption 
is  that  his  salary  continues ;  there  is  a  basis  both  in  law  and 
equity  for  a  claim,  and  it  cannot  be  deemed  that  the  con- 
tract as  to  salary  is  cancelled. 

Judgment  should  be  affirmed,  with  costs. 

LARREMORE,  Ch.  J.,  and  VAN  HOESEN,  J.,  concurred. 
Judgment  affirmed,  with  costs. 
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JOSEPH  F.  SMITH,  Plaintiff,  against  ROBERT  A.  JOYCE, 

Defendant. 

(Decided  December  6th,  1886.) 

In  an  action  for  the  foreclosure  of  a  mortgage,  all  the  defendants  made 
default  except  certain  infants  who  interposed  the  usual  general  an- 
swer by  guardian  ad  litem.  A  referee  was  appointed. to  compute, 
take  proof,  etc.  Held,  that  the  report  of  the  referee  was  not  such 
report  as  was  intended  by  section  763  of  the  Code  of  Civil  Procedure, 
allowing  a  final  judgment  in  the  name  of  the  original  party  to  the 
action,  where  either  dies  after  a  verdict,  report,  etc.  That  provision 
contemplates  a  decision  by  a  referee  which  determines  the  rights  of 
the  parties  to  a  controversy  as  that  would  be  determined  by  a  verdict, 
decision  of  a  judge,  or  interlocutory  judgment. 

Plaintiff'  having  died  after  the  filing  of  the  referee's  report  in  his  favor, 
judgment  was  afterward  entered  thereon  in  his  name.  Held,  that  the 
action  should  have  been  revived  by  his  personal  representative ;  but 
that  such  omission  was  a  mere  irregularity,  the  judgment  being  in 
favor  of  the  deceased  party,  not  against  him,  and  would  not  invalidate 
the  title  of  a  purchaser  under  the  judgment  having  no  notice  of  the 
irregularity. 

CASE  submitted  on  a  statement  of  facts  agreed  upon. 
The  facts  are  stated  in  the  opinion. 
P.  Van  Alstine,  for  plaintiff. 
Meyer  V.  Butzel,  for  defendant. 

J.  F.  DALY,  J.  —  The  first  question  in  the  case  arises  upon 
the  construction  of  section  763  of  the  Code  of  Civil  Pro- 
cedure, which  provides :  "  If  either  party  to  an  action  dies, 
after  an  accepted  offer  to  allow  judgment  to  be  taken,  or 
after  a  verdict,  report,  or  decision,  or  an  interlocutory  judg- 
ment, but  before  final  judgment  is  entered,  the  court  must 
enter  final  judgment,  in  the  names  of  the  original  parties, 
unless  the  offer,  verdict,  report,  or  decision,  or  the  inter- 
locutory judgment  is  set  aside."  The  question  is,  whether, 
in  an  action  for  the  foreclosure  of  a  mortgage,  where  all 
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the  defendants,  except  infants,  have  made  default,  and  the 
latter  have  interposed  the  usual  general  answer  by  guardian 
ad  litem,  the  report  of  a  referee  appointed  "  to  compute  the 
amount  due  to  the  plaintiff  for  the  principal  and  interest 
upon  the  bond  and  mortgage  set  forth  in  the  plaintiff's  com- 
plaint, and  also  to  take  proof  of  the  facts  and  circumstances 
stated  in  the  plaintiffs  complaint,  and  to  examine  the  plain- 
tiff or  his  agent  on  oath  as  to  any  payments  which  have 
been  made,"  is  a  report,  within  the  above-quoted  section 
of  the  Code. 

In  this  case  it  was  the  plaintiff  who  died  after  the  filing 
of  the  report,  and  before  the  entry  of  final  judgment,  and 
final  judgment  was  entered  upon  the  motion  of  the  plain- 
tiff's attorney  of  record. 

The  second  question  submitted  is  whether  the  sale  of  the 
premises  under  such  judgment  was  valid  without  a  revivor 
by  the  personal  representatives  of  the  deceased  plaintiff: 
and  the  whole  controversy  is  whether  the  title  of  the  pur- 
chaser at  such  sale  (who  was  the  mortgagor  and  a  defend- 
ant in  the  action,  and  who  had  no  notice  of  the  death  of 
the  plaintiff)  is  affected  by  the  omission  to  revive  the 
action  either  before  or  after  judgment.  The  deceased 
plaintiff  left  a  last  will  and  testament  appointing  executors, 
to  whom  letters  were  issued  after  the  sale. 

The  title  of  a  purchaser  upon  a  judicial  sale  is  not  af- 
fected by  defects  in  the  proceedings  which  rendered  the 
judgment  irregular,  and  in  consequence  of  which  it  might 
have  been  set  aside  (I)e  Forest  v.  Farley,  62  N.  Y.  628). 
I  am  inclined  to  the  opinion  that  the  report  of  a  referee 
appointed  to  compute,  take  proof,  etc.,  in  a  foreclosure  suit, 
is  not  the  report  meant  by  section  763  of  the  Code  above 
quoted,  but  that  that  provision  contemplates  a  decision  by 
a  referee  which  determines  the  rights  of  the  parties  to  a 
controversy,  as  they  would  be  determined  by  a  verdict, 
decision  of  a  judge,  or  interlocutory  judgment.  It  has  been 
held  by  the  Supreme  Court  that  the  section  does  not  embrace 
judgments  by  default,  and  I  think  the  conclusion  correct 
(Grant  v.  Griswold,  21  Hun  509-513). 
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The  action  should  have  been  revived  by  the  personal 
representatives  of  the  plaintiff,  because  he  died  before  any 
decision  in  the  action  (Gerry  v.  Post,  13  How.  Pr.  118); 
but  the  omission  to  take  this  step  was  an  irregularity 
merely,  and  did  not  render  the  judgment  void,  because  it 
was  in  favor  of  the  deceased  party.  It  is  only  where  a 
party  against  whom  the  judgment  is  rendered,  dies  before 
the  verdict,  decision,  or  report  against  him,  that  the  judg- 
ment is  absolutely  void  (Code  Civ.  Pro.  §  765).  This  ex- 
press provision  for  the  particular  case  excludes  the  con- 
struction that  the  judgment  in  any  other  case  is  absolutely 
void.  If  not  absolutely  void  it  is  voidable  only,  because 
irregular,  and  therefore,  under  the  decision  in  De  Forest  v. 
Farley  (above  cited),  the  title  of  the  purchaser  is  not 
affected.  The  view  of  the  learned  justice  in  the  special 
term  case  of  Gerry  v.  Post  (above),  to  the  effect  that  the 
judgment  and  sale  are  void,  must  be  deemed  to  be  in  con- 
flict with  the  late  decision  of  the  Court  of  Appeals. 

The  proceeding  to  sell  under  the  judgment  without  the 
revival  by  the  personal  representatives  of  the  plaintiff  is 
also  a  mere  irregularity,  and  that  only  because  of  the  irreg- 
ularity of  the  judgment,  not  otherwise.  Had  the  death  of 
the  plaintiff  occurred  after  the  judgment  and  before  the 
sale,  it  would  not  have  affected  the  sale  (JLynde  v.  O'Don- 
nell,  21  How.  Pr.  34).  Even  upon  the  death  of  the  defend- 
ant, the  mortgagor,  after  decree  and  before  its  enrolment, 
it  would  not  be  necessary  to  revive  the  action  before  the 
sale  (Harrison  v.  Simons,  3  Edw.  Ch.  416,  cited  and  ap- 
proved in  Hays  v.  Thomas,  56  N.  Y.  522). 

The  second,  third,  and  fourth  questions  submitted  in  the 
case  must  be  answered  in  the  negative,  and  judgment  upon 
the  agreement  rendered  in  favor  of  Joseph  Finley  Smith, 
without  costs. 

LARREMORE,  Ch.  J.,  and  VAN  HOESEN,  J.,  concurred. 
Judgment  for  plaintiff,  without  costs. 
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In  the  Matter  of  the  Assignment  of  JAMES  N.  TOWNSEND 
and  SAMUEL  BAKER  to  CHARLES  P.  CROSBY,  for 
Benefit  of  Creditors. 

(Decided  December  6th,  1886.) 

Plaintiff,  one  of  two  assignors  for  benefit  of  creditors,  brought  suit  in 
1872  against  his  assignee  and  the  other  assignor  for  an  accounting.  In 
May,  1873,  he  was  paid  a  sum  of  money  and  signed  a  receipt  therefor, 
"  as  per  agreements  and  stipulations  in  settlement  of  this  action."  In 
the  same  month  a  stipulation  was  entered  into  in  the  action,  reciting 
the  receipt  of  the  money,  whereby  plaintiff  agreed  not  to  take  any 
action  relating  to  the  settlement  of  the  estate  contrary  to  the  terms  of 
the  stipulations  previously  executed  relating  to  the  dismissal  of  his 
action,  and  further  agreed  not  to  foment,  procure,  or  instigate  any 
litigation  in  the  premises  or  affecting  the  estate  or  defendants'  inter- 
ests, and  that  he  would  "  abide  the  final  settlement  of  said  estate  .  .  . 
and  shall,  upon  such  settlement  being  finally  accomplished,  receive  a 
fair  and  just  pro  rata  of  any  surplus,"  etc.  Held,  that  such  stipula- 
tion did  not  constitute  a  full  settlement  of  plaintiff's  claims  against  the 
assignee,  and  would  not  prevent  an  application  for  an  accounting  in 
1885,  thirteen  years  having  elapsed  in  which  the  assignee  had  ample 
time  to  settle  and  make  up  his  accounts ;  that  the  assignee,  having 
distinctly  recognized  plaintiff's  rights  in  the  surplus,  was  estopped  to 
deny  the  same ;  that  plaintiff  was  not  obliged  to  refund  the  money 
received  from  the  assignor;  and  that  the  assignee  could  not  take 
advantage  of  the  delay  in  the  application  for  an  accounting,  it  being 
expressly  for  his  benefit. 

APPEAL  from  an  order  of  this  court  directing  an  assignee 
for  benefit  of  creditors  to  file  an  account. 

An  assignment  by  James  N.  Townsend  and  Samuel 
Baker  for  benefit  of  their  creditors  was  made  December 
28th,  1867.  The  assignors  were  adjudicated  bankrupts  in 
1868,  and  in  1869  John  Sedgwick,  Esq.,  was  appointed  their 
assignee  in  bankruptcy. 

In  1872  the  assignor  Baker  brought  an  action  in  the 
Superior  Court  against  Crosby,  the  assignee,  and  Townsend, 
the  other  assignor,  for  an  accounting.  In  1873  a  proceed- 
ing in  relation  to  this  assignment  was  instituted  in  this 
court  by  said  Baker  against  said  Crosby.  On  May  29th, 
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1873,  a  stipulation  was  entered  into  between  Crosby  and 
Baker's  attorney,  in  said  proceeding,  as  follows  :  "  It  is , 
stipulated  that  the  hearing  of  the  motion,  and  that  all 
further  proceedings  in  this  matter,  may  be  and  are  hereby 
adjourned  until  such  time  as  Charles  P.  Crosby,  the 
assignee,  shall  serve  a  notice  for  any  given  day,  to  argue 
the  motion  herein  made,  or  to  take  further  proceedings  in 
this  matter ;  which  notice  shall  be  at  least  ten  days  in  writ- 
ing." On  the  same  day,  May  29th,  1873,  the  said  Crosby 
and  Baker's  attorney  entered  into  a  stipulation  in  the 
Superior  Court  action  as  follows:  "It  is  hereby  stipulated 
that  this  action  be  stricken  from  the  calendar,  and  shall  not 
be  placed  thereon  except  on  motion  of  defendant's  counsel 
herein,  on  a  notice  of  fourteen  days  to  that  effect,  and  that 
no  further  proceedings  of  any  kind  shall  be  taken  in  this 
action  until  such  notice  be  given."  On  May  31st,  1873, 
Baker's  attorney  gave  a  receipt,  entitled  in  the  Superior 
Court  action,  to  Crosby,  for  $2,000,  "  as  per  agreements  and 
stipulations  in  settlement  of  this  action,"  and  for  two  notes 
of  Baker  made  to  the  order  of  Crosby,  payable  on  demand, 
one  for  $200,  dated  December  3d,  1870,  and  the  other  for 
$300,  dated  December  8th,  1870.  Finally,  thereafter  said 
attorney  for  Baker  delivered  to  Crosby  a  stipulation  in  the 
Superior  Court  action  as  follows :  "  The  plaintiff  herein 
having  received  the  sum  of  two  thousand  ($2,000)  dollars, 
in  consideration  of  stipulations  executed  at  even  date  with 
these  presents.  It  is  hereby  stipulated  on  behalf  of  the 
plaintiff  herein,  that  no  action  or  proceeding  on  his  part 
shall  be  taken  in  respect  to  the  settlement  of  the  estate  of 
Townsend,  Baker  &  Co.,  directly  or  indirectly,  contrary  to 
the  terms  of  the  stipulations  so  executed. 

"  It  is  furthermore  stipulated  on  the  part  of  the  plaintiff, 
that  he  will  neither  foment  any  litigation,  nor  procure, 
directly  or  indirectly,  any  person  to  institute  any  action  or 
proceeding  in  the  premises  or  affecting  said  estate,  and  will 
not  voluntarily  do  anything  whatsoever  that  can  in  anywise 
affect  the  interest  of  the  defendants  or  any  of  them  in  the 
premises. 
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"  And  that  said  plaintiff  will  abide  the  final  settlement  of 
said  estate,  he  or  his  attorney  receiving  notice  of  the  actual 
settlement  thereof,  with  the  divers  creditors  ;  and  shall, 
upon  such  settlement  being  finally  accomplished,  receive  a 
fair  and  just  pro  rata  of  any  surplus  that  may  be  remain- 
ing in  the  hands  of  the  assignee  after  the  settlement,  and 
liquidation  and  payment  of  all  outstanding  claims,  including 
all  costs  of  the  assignee,  and  all  proper  charges  to  him  or 
counsel  employed  in  the  liquidation  of  the  matters  of  the 
said  estate,  and  in  any  litigation  connected  therewith." 

No  proceedings  were  taken  by  said  Crosby  in  said  suit  or 
proceeding,  or  for  an  accounting,  from  the  time  of  said 
stipulations,  May,  1873,  to  September,  1885,  the  date  of  the 
present  application,  upon  petition  of  Baker,  for  an  account- 
ing by  the  assignee.  From  the  order  granting  the  applica- 
tion the  assignee  appealed. 

Henry  E.  I£nox,  for  the  assignee,  appellant. 

L.  A.  G-ould,  for  the  assignor  Baker,  respondent. 

J.  F.  DALY,  J.  —  [After  stating  the  facts  as  above.]  — 
The  assignee  resists  this  application  to  compel  him  to 
account,  upon  four  grounds,  which  will  be  separately 
considered. 

In  the  first  place,  he  contends  that  the  stipulations  of 
May,  1873,  constitute  a  full  settlement  of  all  claims  of  the 
petitioner  Baker  against  Crosby  as  assignee.  It  appears, 
however,  from  the  last  clause  of  the  stipulation  last  quoted, 
that  it  was  contemplated  and  understood  between  the 
parties  that  an  accounting  should  be  had  at  some  time,  and 
that  of  whatever  surplus  remained  after  paying  the  credi- 
tors, expenses,  etc.,  the  petitioner  should  receive  his  just 
and  fair  pro  rata  share,  as  one  of  the  assignors.  When  that 
accounting  was  to  take  place  was  left  to  the  discretion  of 
the  assignee ;  but  unless  we  are  to  say  that  the  stipulations 
amount  to  an  absolute  release,  we  must  hold  that,  in  the 
event  of  a  continuing  refusal  or  neglect  of  the  assignee 
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to  account,  after  a  reasonable  time  has  elapsed,  the  assignor 
has  the  right  to  invoke  the  aid  of  the  court  to  compel  such 
accounting.  The  stipulations  are  not  releases ;  they  must 
be  deemed  to  constitute  an  agreement  by  which  it  is  left  to 
the  convenience  of  the  assignee  to  settle  up  the  estate,  and 
to  account  and  pay  over  the  surplus,  and,  like  agreements 
to  pay,  etc.,  when  convenient,  the  obligation  is  to  do  so 
within  a  reasonable  time  (Howe  v.  Woodruff,  21  Wend. 
640).  The  stipulation  by  the  assignor  that  he  would 
not  take  any  action  or  proceeding  "  contrary  to  the  terms 
of  the  stipulations,"  is  conditioned,  therefore,  upon  the  as- 
signee's proceeding  to  settle  the  estate  within  a  reasonable 
time.  As  thirteen  years  have  elapsed  since  the  stipulations 
were  made,  it  seems  that  the  assignee  has  had  ample  time 
to  settle  and  make  up  his  accounts.  He  shows  nothing  to 
the  contrary,  but  contends  that  he  is  under  no  obligation  to 
account.  In  this,  I  think,  he  errs. 

The  second  ground  of  objection  urged  by  the  assignee  is 
that  the  petitioner,  by  reason  of  the  bankruptcy  proceedings, 
has  no  interest  in  the  surplus,  and  therefore  no  standing  in 
court.  It  appears,  however,  by  the  stipulation  of  May, 
1873  (made  some  years  after  the  bankruptcy  proceedings), 
that  the  assignee  was  to  pay  to  the  petitioner  his  pro  rata 
of  the  surplus,  and  his  interest  was  thus  distinctly  recog- 
nized. Having  received  the  benefit  of  those  stipulations, 
the  assignee  ought  not  now  to  be  permitted  to  deny  the 
rights  and  interest  of  the  other  party  as  therein  admitted. 

The  third  ground  of  opposition  to  the  proceeding  is,  that 
the  petitioner  has  not  refunded  any  part  of  the  $2,000  cash 
and  neither  of  the  two  notes  received  on  the  execution  of 
the  stipulations.  This  ground  is  based  upon  the  theory 
that  in  taking  the  present  proceeding  the  petitioner  is  in 
some  way  disaffirming  or  repudiating  the  stipulations  under 
which  he  received  the  cash  and  notes.  But  I  think  it  is 
not  necessary  to  rescind  those  agreements  in  order  to  obtain 
the  accounting:  on  the  contrary,  they  contemplate  an  ac- 
counting and  payment.  It  is  not  pretended,  besides,  that 
the  $2,500  so  received  was  not  paid  out  of  the  estate  and  is 
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not  charged  against  the  petitioner  by  the  assignee  in  his 
accounts.  In  fact  there  is  an  admission  that  it  was. 

The  last  ground  of  defense  is  undue  delay  of  petitioner 
in  seeking  this  accounting,  and  that  his  laches  should  estop 
him.  The  answer  to  this  objection  is  that  the  assignee 
secured,  by  the  petitioner's  attorney's  stipulation,  his  own 
time  to  account,  and  that  it  was  for  him  to  move,  as  ex- 
pressly provided  therein,  and  not  for  the  petitioner. 

The  order  should  be  affirmed,  with  $10  costs  and  dis- 
bursements of  appeal. 

VAN  HOESEN  and  BOOKSTAVER,  JJ.,  concurred. 
Order  affirmed,  with  costs. 


EPHBAIM  HOWE,  Respondent,  against  JAMES  P.  WELCH, 

Appellant. 

(Decided  December  7th,  1886.) 

In  an  action  on  a  promissory  note,  the  defendant  relied  on  the  defense 
of  the  statute  of  limitations  of  Iowa.  Held,  that  the  decisions  of  the 
Supreme  Court  of  Iowa  in  exposition  of  the  statute  were  controlling 
on  the  court,  and  that  such  decisions  hold  a  mere  excuse  by  the  debtor 
for  not  paying  a  debt,  by  asserting  an  inability  to  pay  it,  an  implied 
promise  to  pay  which  will  revive  the  indebtedness. 

It  seems  that  if  the  defendant  had  not  based  his  defense  solely  on  the 
statute  of  limitations  of  Iowa,  the  court,  after  deciding  that  that 
statute  had  not  run,  would  have  tested  his  liability  by  the  lex  fori, 
the  statute  of  limitations  of  New  York,  and  if  the  debt  were  barred  by 
the  latter  statute,  would  have  given  him  judgment. 

APPEAL  from  an  order  of  the  General  Term  of  the  City 
Court  of  New  York  reversing  an  order  of  that  court  setting 
aside  a  verdict  directed  for  plaintiff  and  directing  judgment 
for  defendant. 

The  action  was  brought  in  1884  to  recover  a  balance  due 
on  a  promissory  note  made  in  Missouri  in  1869  by  defend- 
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ant,  then  a  resident  of  that  state.  In  1872  defendant  re- 
moved to  Iowa  and  continued  to  reside  there  until  1883, 
when  he  removed  to  New  York.  At  various  times  between 
1876  and  1879,  when  pressed  for  payment  of  the  note  by 
the  payee,  his  father,  and  on  the  payee's  death,  by  his 
executors,  he  wrote  letters  in  which  the  following  state- 
ments were  made :  "  I  will  pay  it  as  soon  as  I  possibly 
can ;  but,"  etc. ;  "  Be  patient,  and  I  will  pay  you  all ; " 
"  I  had  expected  to  be  able  to  pay  you  what  I  owed 
you,  but  it  is  impossible ; "  "I  will  pay  you  as  soon  as 
I  can." 

A  verdict  directed  for  plaintiff,  subject  to  the  opinion  of 
the  court,  was  set  aside,  and  judgment  directed  for  defend- 
ant. From  that  order  plaintiff  appealed. 

Albert  Allen  Abbott,  for  appellant. 
Nelson  /S.  Spencer,  for  respondent. 

VAN  HOESEN,  J.  —  At  the  trial,  the  defendant  said  that' 
he  would  rely  solely  upon  the  statute  of  limitations  of  the 
state  of  Iowa  for  his  defense.  In  his  answer  he  had  pleaded 
a  discharge  from  liability  under  section  390  of  the  Code  of 
Civil  Procedure,  and  there  was  perfect  harmony,  therefore, 
between  his  plea  and  the  position  that  he  took  at  the  trial. 
The  sole  question  to  be  tried  was,  whether  or  not,  in  a 
court  of  the  state  of  Iowa,  an  action  against  the  defendant 
upon  the  note  would  have  been  barred  by  the  statute  of 
limitations  of  Iowa.  •  In  determining  that  question,  the  City 
Court  very  properly  guided  itself  by  the  decisions  of  the 
Supreme  Court  of  Iowa  in  exposition  of  the  statute  of 
that  state  (Sedgwick  Stat.  &  Const.  Law  p.  425).  I  have 
looked  at  the  cases  cited  by  counsel  in  the  3d  Iowa  and 
the  51st  Iowa,  and  also  at  a  case  in  the  55th  Iowa,  and  I 
find  that  where  a  debtor  merely  excuses  himself  from  pay- 
ing the  debt  by  asserting  that  he  is  unable  to  pay  it,  the 
courts  of  Iowa  have  refused  to  draw  the  conclusion  that  he 
is  unwilling  to  pay,  but  rather  have  inferred  that  he  desires 
VOL.  XIV— 6 
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to  pay  ;  and  from  the  admission  of  liability  and  the  imputed 
willingness  to  pay  they  have  deduced  an  implied  promise 
to  pay,  which,  according  to  the  Iowa  laws,  revives  the 
original  indebtedness.  It  must  be  observed,  however,  that 
it  is  apparent  from  the  case  in  the  55th  Iowa  that  the  Su- 
preme Court  of  that  state  intends  so  to  construe  the  Iowa 
statute  as  to  bring  their  decisions  into  harmony  with  the 
policy  that  has  lately  governed  the  courts  of  other  states  in 
expounding  the  statute  of  limitations.  That  policy  I  under- 
stand to  be  to  treat  the  statute  as  a  statute  of  repose,  and 
to  hold  that  if  there  be  accompanying  circumstances  that 
repel  the  presumption  of  a  promise  or  an  intention  to  pay, 
or  if  the  expression  be  vague,  equivocal,  and  indeterminate, 
or  if  it  be  apparent  that  the  debtor  contemplated  a  compro- 
mise with  the  creditor,  or  if  there  is  room  for  a  difference 
of  opinion  as  to  whether  or  not  the  debtor  intended  to  pay 
the  claim  just  as  the  creditor  presented  it  for  payment, 
the  demand  is  not  taken  out  of  the  operation  of  the  statute. 
But  the  conclusion  that  the  City  Court  arrived  at,  is,  in  my 
opinion,  fully  warranted  by  the  decision  in  3d  Iowa. 

In  order  to  prevent  misunderstanding  in  the  future,  I 
deem  it  proper  to  say  that,  but  for  the  determination  of  the 
defendant  to  stake  his  case  upon  the  efficiency  of  the  Iowa 
statute  as  a  bar,  the  courts  of  New  York,  after  deciding 
that  that  statute  had  not  run,  would  have  tested  the  de- 
fendant's liability  by  the  lex  fori,  the  statute  of  limita- 
tions of  the  state  of  New  York.  In  other  words,  if  the  debt 
were  barred  by  the  Iowa  statute,  no  action  upon  it  could  be 
maintained  in  a  court  of  this  state  ;  but  if  the  debt  were 
not  barred  in  Iowa,  the  statute  of  limitations  of  the  state  of 
New  York  might  nevertheless  have  been  a  bar,  in  this 
action. 

LABREMOKE,  Ch.  J.,  and  J.  F.  DALY,  J.,  concurred. 
Judgment  affirmed,  with  costs. 
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JOHN  HOWSON,  Respondent,  against  WILLIAM   A.  MES- 
TAYER, Appellant. 

(Decided  December  7th,  1886.) 

In  an  action  for  damages  for  breach  of  a  contract  for  personal  services 
in  dismissing  plaintiff  before  the  end  of  the  term  for  which  he  was 
employed,  the  defendant  is  not  entitled  to  a  judgment  in  his  favor  on 
plaintiff's  admission  that  he  made  no  effort  to  obtain  other  employment. 
The  burden  is  on  defendant  to  prove  both  that  plaintiff  could  have  pro- 
cured other  employment  and  the  amount  that  he  could  have  received 
therefor. 

APPEAL  from  a  judgment  of  the  General  Term  of  the 
City  Court  of  New  York  affirming  a  judgment  of  that  court 
entered  upon  a  verdict  for  plaintiff  and  an  order  denying 
a  motion  for  new  trial. 

The  action  was  brought  to  recover  damages  for  breach  of 
a  contract  for  the  personal  services  of  plaintiff  as  an  actor 
for  six  weeks  at  the  agreed  rate  of  $200  per  week,  plaintiff 
having  been  discharged  at  the  end  of  the  third  week.  The 
discharge  occurred  in  the  summer  time,  when  there  were 
but  three  reputable  theatres  open  in  New  York  City,  and  in 
them  there  were  no  vacancies  known  to  plaintiff. 

The  single  point  relied  upon  by  defendant  was  that,  as 
plaintiff  admitted  that  he  made  no  efforts  to  secure  employ- 
ment or  to  reduce  the  damages,  his  complaint  should  have 
been  dismissed,  or  the  jury  should  have  been  instructed  to 
find  for  defendant  in  case  they  should  find  that  plaintiff 
made  no  efforts  to  get  other  employment. 

The  jury  found  a  verdict  for  plaintiff.  A  motion  by  de- 
fendant for  a  new  trial  was  denied,  and  judgment  for  plain- 
tiff entered  on  the  verdict.  From  the  judgment  and  the 
order  denying  his  motion  for  a  new  trial,  defendant  appealed 
to  the  General  Term  of  the  City  Court,  which  affirmed  the 
judgment  and  order ;  and  from  the  judgment  entered  upon 
this  decision  defendant  appealed  to  this  court. 
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A.  J.  Dittenhoefer,  for  appellant. 

Howe  $•  Hummell,  for  respondent. 

VAN  HOESEN,  J.  —  The  defendant  is  mistaken  in  suppos- 
ing that  he  was  entitled  to  a  judgment  in  his  favor  because 
the  plaintiff  admitted  that  after  he  was  discharged  he  made 
no  effort  to  obtain  other  employment.  The  only  conse- 
quence of  the  plaintiff's  neglect  to  look  for  another  situation 
was  that  the  defendant  was  entitled  to  deduct  from  the 
plaintiff's  claim  whatever  sum  the  plaintiff  could  have 
earned  if  he  had  taken  the  employment  that  he  could  have 
obtained.  There  was  no  presumption  that  the  plaintiff, 
even  if  he  had  secured  an  engagement  at  another  theatre, 
could  have  earned  $200  a  week,  and  there  is  no  evidence  to 
warrant  the  conclusion  that  he  could  have  completely  pro- 
tected the  defendant  against  all  damages  if  such  an  engage- 
ment had  been  found.  The  defendant  virtually  assumes 
that,  in  order  to  recover  at  all,  it  was  necessary  for  the 
plaintiff  to  prove  that  after  his  discharge  he  had  sought 
other  employment.  This  is  an  error.  An  effort  to  obtain 
another  engagement  was  not  a  condition  precedent  to  the 
plaintiff's  right  to  recover  damages  for  a  wrongful  discharge. 
Though  it  is  always  the  duty  of  a  person  who  has  sustained 
an  injury  to  make  reasonable  efforts  to  avoid  swelling  the 
damages,  he  is  not  bound  to  prove,  as  part  of  his  cause  of 
action,  the  steps  he  has  taken  to  minimize  the  damages. 
The  burden  is  on  the  defendant  to  show  that  through  the 
plaintiff's  neglect  the  damages  have  been  unnecessarily 
increased.  When  proof  of  that  fact  is  made,  the  loss  re- 
sulting from  that  neglect  falls  where  it  ought  to  fall  — 
upon  the  plaintiff.  In  this  case,  if  he  wished  to  show  that 
it  was  in  the  plaintiff's  power  to  have  saved  himself  from 
the  loss  for  which  he  seeks  compensation,  the  defendant 
was  bound  to  satisfy  the  jury  that  the  plaintiff  could  have 
obtained  an  engagement  at  another  theatre,  on  terms  as 
favorable  as  those  contained  in  the  contract  that  was  broken. 
If  the  defendant  had  shown  that,  the  damages  to  which  the 
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plaintiff  would  have  been  entitled  would  have  been  nomi- 
nal. If  the  evidence  showed  that  the  plaintiff  could  have 
obtained  a  suitable  engagement  at  a  smaller  salary  than  the 
defendant  had  agreed  to  pay,  the  difference  between  the 
two  amounts  would  have  been  a  fair  measure  of  damages. 
But  it  was,  as  I  have  said,  the  duty  of  the  defendant  to 
prove  to  what  extent  the  plaintiff's  damages  ought  to  be  re- 
duced. Prima  facie,  the  stipulated  salary  was  the  amount 
of  the  plaintiff's  damages,  but  it  was  the  right  of  the  defend- 
ant to  show  that  it  was  the  fault  of  the  plaintiff  that  his 
damage  was  so  large.  But  the  defendant  did  not  prove 
that  the  plaintiff  could  have  obtained  employment  at  an- 
other theatre,  nor  did  he  present  any  testimony  from  which 
a  jury  could  calculate  how  much  the  plaintiff  could  have 
earned  if  he  had  succeeded  in  getting  an  engagement,  at 
that  season  of  the  year,  at  Daly's,  at  the  Casino,  or  at  the 
Bijou  Opera  House.  It  appears  that  those  three  theatres 
were  open,  but  that  the  companies  were  all  full,  and  that 
no  vacancies  were  known  to  exist.  The  plaintiff  said  that 
perhaps  he  might  have  got  an  engagement  if  some  actor 
at  one  of  the  other  theatres  had  been  displaced,  but  that 
professional  courtesy  would  have  made  him  unwilling  to 
procure  the  discharge  of  a  fellow  actor  in  order  that  he 
might  get  his  place.  This  feeling  is  creditable  to  the  plain- 
tiff; for  it  is  no  more  the  duty  of  an  actor  to  supplant 
another  than  it  is  the  duty  of  a  physician  or  a  lawyer  to  get 
away  the  patients  or  the  clients  of  his  professional  brother. 
But  it  is  upon  this  declaration  of  the  plaintiff,  that  he  thought 
he  might  have  succeeded  in  getting  some  other  actor  dis- 
cKarged,  and  in  slipping  into  the  vacancy,  that  the  court  is 
asked  to  decide  that  the  plaintiff  is  himself  solely  respon- 
sible for  the  loss  that  he  has  sustained.  It  is  a  sufficient 
answer  to  say  that  the  plaintiff's  conjecture  as  to  the  possi- 
bility of  his  stepping  into  some  other  comedian's  shoes  does 
not  amount  to  proof  that  he  could  have  obtained  an  engage- 
ment elsewhere.  If  he  had  made  an  attempt  to  displace 
another  actor,  he  might  have  found  that  his  own  estimate 
of  his  value  as  a  comedian  differed  widely  from  the  judg- 
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inent  of  the  manager  of  the  theatre.  The  plaintiff  had 
already  said,  "  There  were  no  other  places  for  me  to  perform 
at ;  the  companies  were  all  full ;  there  was  not  any  vacancy 
in  any  of  those  companies  that  I  know  of."  It  would  be 
absurd,  in  view  of  this  state  of  facts,  to  throw  out  of  con- 
sideration everything  but  the  plaintiff's  guess  as  to  the  pos- 
sible result  of  an  effort  on  his  part  to  get  another  actor's 
place. 

The  case  in  the  books  that  most  resembles  this,  is  that  of 
Grillis  v.  Space  (63  Barb.  177).  The  plaintiff  in  that  case 
was  a  school-teacher,  who  was  wrongfully  discharged.  The 
defendant  proved,  in  mitigation  of  damages,  that,  when  the 
plaintiff  was  discharged,  many  of  the  schools  in  Salamanca 
were  not  taken,  and  also  what  compensation  was  usually 
paid  for  teaching  in  schools  in  that  neighborhood.  The 
court  did  not  deem  that  testimony  sufficient  to  go  to  the 
jury,  and  held  that  it  did  not  tend  to  prove  that  "  the  plain- 
tiff could  have  got  other  employment  of  the  same  general 
nature,  in  the  same  vicinity."  The  General  Term  affirmed 
the  judgment,  saying  that  there  was  no  proof  as  to  the 
number  of  schools  that  were  vacant,  or  as  to  how  long  the 
vacancies  remained,  or  as  to  the  plaintiff's  knowledge  that 
the  vacancies  existed,  or  that  the  vacancies  were  such  as 
the  plaintiff  should  have  filled.  If  the  testimony  in  that 
case  were  too  slight  to  go  to  the  jury,  what  must  be  said  of 
the  testimony  in  the  case  before  us  ?  Here,  it  is  shown  that 
the  plaintiff  was  discharged  in  the  middle  of  the  summer, 
when  only  three  theatres  were  open  in  New  York,  and 
when  the  companies  were  all  full,  and  regularly  performing. 
Surely,  there  is  not  a  scintilla  of  proof  that  the  plaintiff 
could  have  obtained  another  engagement,  nor  is  there  any 
basis  for  a  mitigation  of  damages. 

The  judgment  and  order  appealed  from  should  be  affirmed, 
with  costs. 

LABBEMORE,  Ch.  J.,  and  J.  F.  DALY,  J.,  concurred. 
Judgment  affirmed,  with  costs. 
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LEONARD  G.  QUINLIN  et  a?.,  Respondents,  against  AARON 
RAYMOND,  Appellant. 

(Decided  December  7th,  1886.) 

In  an  action  on  a  contract  set  forth  in  the  complaint,  where  the  answer 
admits  the  allegation,  the  statute  of  frauds  is  not  a  defense  unless 
specially  pleaded. 

In  an  action  by  grain  brokers  to  recover  the  difference  between  the  pur- 
chase and  selling  price  of  grain  bought  for  defendant  for  future 
delivery,  and  sold  by  plaintiffs  on  defendant  failing  to  pay  a  margin 
on  the  price  declining,  it  appeared  that  such  grain  was  sold  on  insuffi- 
cient notice  to  defendant,  but  that,  subsequent  to  the  sale,  had  with 
defendant's  knowledge,  the  market  price  of  the  grain  was  consider- 
ably lower,  and  that  the  price  advanced  in  a  few  days  so  that  it  was 
higher  than  when  plaintiffs  made  the  sale.  Held,  on  appeal,  that  the 
referee,  although  holding  the  sale  a  technical  conversion,  properly 
allowed  as  damages  the  difference  between  the  purchase  and  selling 
price,  there  being  no  evidence  that  defendant  wished  or  intended  to 
replace  the  grain,  and  it  appearing  that  the  question  as  to  the  meas- 
ure of  damages  was  not  presented  to  the  referee  at  the  trial. 

APPEAL  from  a  judgment  of  this  court  entered  upon  the 
report  of  a  referee. 

The  action  was  brought  to  recover  commissions  upon  and 
money  paid  out  in  the  purchase  and  sale  of  wheat  for  de- 
fendant. The  defendant  ordered  plaintiffs'  agent  to  pur- 
chase wheat,  deliverable  in  May,  at  a  certain  price,  which 
order  was  executed  at  the  Board  of  Trade  in  Chicago  by 
plaintiffs'  correspondent  there.  The  transaction  was  duly 
entered  on  the  agent's  books.  Defendant  paid  nothing  un- 
til the  price  of  May  wheat  declined,  when  plaintiffs'  agent 
called  for  a  margin,  which  was  paid  by  defendant,  and,  it  de- 
clining still  further,  called  for  another  margin,  which  was 
likewise  paid.  The  price  still  declining,  the  agent  again 
called  for  a  margin,  giving  the  usual  printed  notice  that  un- 
less such  margin  was  paid  the  wheat  would  be  sold  for  de- 
fendant's account  on  the  floor  of  the  Chicago  Board  of  Trade 
the  second  day  thereafter  (which  was  Monday)  at  noon.  The 
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margin  not  being  made  good,  the  wheat  was  sold  at  such 
time  for  the  then  current  price.  The  price  of  wheat  fur- 
ther declined,  but  again  revived  in  a  few  days  to  a  price 
higher  than  that  at  which  plaintiffs  had  sold  defendant's 
wheat.  The  referee  before  whom  the  case  was  tried  found 
for  plaintiffs  for  the  difference  between  the  purchase  and 
selling  price  of  the  wheat,  together  with  the  usual  brokers' 
commissions  on  such  purchase,  less  the  margin  paid  by  the 
defendant.  Judgment  for  plaintiffs  was  entered  on  the 
report ;  and  from  the  judgment  defendant  appealed. 

Ira  .D.    Warren,  for  appellant. 
Henry  A,  Moot,  for  respondents. 

VAN  HOESEN,  J.  —  When  the  complaint  sets  forth  a  con- 
tract, and  the  answer  admits  the  allegation,  the  defendant 
must  specially  plead  the  statute  of  frauds,  or  it  will  furnish 
no  defense  (Duffy  v.  0' 'Donovan,  46  N.  Y.  226 ;  Marston  v. 
Swett,  66  N.  Y.  206).  There  is  no  plea  of  the  statute  of 
frauds  in  the  answer,  and,  therefore,  even  if  the  employ- 
ment of  the  plaintiffs  by  the  defendant  ought,  by  the  terms 
of  that  statute,  to  have  been  in  writing  (as  the  defendant 
erroneously  contends),  the  want  of  a  writing  would  not  bar 
the  plaintiffs  from  a  recovery. 

The  referee  properly  decided  that  the  evidence  was  en- 
tirely insufficient  to  establish  that  the  plaintiffs  and  the 
defendant  combined  to  violate  the  gaming  act  by  gambling 
for  differences  in  the  price  of  wheat.  There  was  evidence 
—  evidence  that  the  referee  had  a  right  to  credit  —  that  the 
wheat  was  to  be  actually  delivered. 

Neither  in  his  answer  nor  in  his  requests  for  findings  did 
the  defendant  ask  for  a  different  measure  of  damages  from 
that  which  was  adopted  by  the  referee.  It  is  possible  that, 
had  the  attention  of  the  referee  been  called  to  the  matter,  he 
might  have  awarded  less  to  the  plaintiffs,  and  given  to  the 
defendant  the  benefit  of  a  liberal  application  of  the  rule  laid 
down  in  Baker  v.  Drake  (53  N.  Y.  217).  But,  at  the  ar- 
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gument  of  the  appeal,  it  is  too  late  to  raise  questions  as  to 
the  quantum  of  damages  that  ought  to  have  been  presented 
to  the  referee.  Besides,  as  the  referee  well  says,  there  is  no 
proof  that  the  defendant  wished  or  intended  to  replace  the 
wheat.  It  may  very  well  be  that,  fearing  a  further  decline 
in  the  price,  he  acquiesced  in  the  wisdom  of  the  plaintiffs' 
action  in  selling  the  wheat.  If  that  were  the  case,  the  cor- 
rectness of  the  referee's  judgment  is  beyond  impeachment. 

LARREMORE,  Ch.  J.,  and  J.  F.  DALY,  J.,  concurred. 
Judgment  affirmed,  with  costs. 


In  the  Matter  of  the  Petition  of  JAMES  DEERING  to  vacate 
an  Assessment. 

(Decided  December  20th,  1886.) 

In  a  proceeding  to  vacate  an  assessment  for  street  improvements  in  the 
City  of  New  York,  it  appeared  that  the  work  had  been  completed  before 
the  passage  of  the  act  of  June  9th,  1880,  providing  that  "all  officers 
charged  with  any  duty  connected  with  the  imposition  or  confirmation 
of  assessments  for  local  improvements  in  the  City  of  New  York,  are 
hereby  directed  so  to  perform  such  duty  that  assessments  for  all 
local  improvements  heretofore  completed,  shall  be  finally  passed  upon 
by  the  board  for  the  revision  and  correction  of  assessments,  pursuant 
to  the  provisions  of  law  relating  to  assessments  in  said  city,  within 
six  months  after  the  passage  of  this  act"  (L.  1880  c.  550),  but  that 
the  assessment  was  not  completed  within  the  six  months  prescribed. 
Held,  that  the  assessment  was  not  thereby  rendered  void,  in  view  of 
the  provision  of  the  consolidation  act  that  "  no  assessments  .  .  .  shall 
hereafter  be  vacated  or  set  aside  .  .  .  for  or  by  reason  of  the  omission 
of  any  officer  to  perform  any  duty  imposed  upon  him,  except  in  cases 
in  which  fraud  shall  be  shown,  and  in  cases  of  repavement  (§  899) ; 
and  because  the  act  of  1880  was  not  mandatory,  but  directory  merely. 

It  also  appeared  that,  while  the  work  was  finished  in  1872,  and  the 
assessment  was  not  confirmed  until  1885,  there  had  been  a  controversy 

'  litigated  between  the  city  and  the  contractor  as  to  the  amount  due 
for  the  work,  which  was  not  settled  until  1881,  at  which  time  a  ques- 
tion arose  and  was  litigated  as  to  the  amount  of  interest  which  should 
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be  included,  and  after  the  decision  of  this  question,  certificates  of 
the  amount  were  issued,  and  within  ten  months  thereafter  the  assess- 
ment was  confirmed.  Held,  that  the  delay  would  not  invalidate  the 
assessment,  no  fraud  or  substantial  error  being  shown. 

The  refusal  of  the  board  of  revision  and  correction  of  assessment  lists 
of  the  city  to  hear  objections  to  an  assessment  going  only  to  the 
amount  of  the  certificate,  as  that  the  expense  of  the  work  is  extrava- 
gant, or  that  the  assessment  upon  the  objectors'  lots  exceeds  a  fair 
and  just  appropriation  of  the  work  done,  or  that  the  work  was  not 
submitted  to  competent  bidding,  is  not  good  ground  for  vacating  the 
assessment.  So  also  as  to  the  objections  that  the  price  paid  for  the 
work  was  enhanced  by  the  necessity  of  protecting  the  Croton  aque- 
duct from  injury,  or  that  part  of  the  cost  of  the  improvement  was 
not  assessed  upon  a  railroad  company,  the  statute  requiring  the  cost 
to  be  assessed  among  "  the  owners  or  occupants  of  all  houses  and  lots 
intended  to  be  benefited"  (L.  1813  c.  86  §  175). 

The  assessors,  in  computing  the  amount  of  the  assessment  for  the  work 
of  grading,  repaving,  etc.,  Tenth  Avenue,  were  authorized  to  include 
interest  on  instalments  to  pay  the  contractors  to  a  time  sixty  days 
after  the  date  of  the  certificate,  as  provided  by  act  of  1880  (L.  1880 
c.  556  §  5).  The  ordinance  of  1854,  founded  on  the  act  of  1852,  requir- 
ing the  contractor  to  be  charged  with  interest  on  sums  advanced  upon 
final  payments  upon  his  contract,  fell  with  the  repeal  of  the  act  of 
1852  by  the  law  of  1880. 

APPEAL  from  an  order  of  this  court  denying  a  petition  to 
vacate  an  assessment. 

The  proceeding  was  brought  under  chapter  338,  Laws 
of  1858,  as  amended  by  chapter  312,  Laws  of  1874,  and  sec- 
tion 898  of  the  Consolidation  Act,  to  vacate  an  assessment 
for  regulating,  grading,  setting  curb  and  gutter-stones,  and 
flagging  Tenth  Avenue,  from  Manhattan  Street  to  One 
Hundred  and  Fifty-fifth  Street  in  the  City  of  New  York. 

The  facts  are  stated  in  the  opinion. 
James  A.  Deering,  for  appellant. 
Gr.  L.  Sterling,  for  respondent. 

BOOKSTAVER,  J.  —  The  appellant  contends  the  assess- 
ment is  wholly  void  on  two  grounds  : 
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1st.  Because  not  completed  before  December  9th,  1880 ; 
and 

2d.  Because  it  was  not  made  within  a  reasonable  and 
proper  time  after  the  completion  of  the  work. 

The  first  contention  is  based  upon  chapter  550,  Laws  of 
1880,  which  provides :  "  All  officers  charged  with  any  duty 
connected  with  the  imposition  or  confirmation  of  assess- 
ments for  local  improvements  in  the  City  of  New  York,  are 
hereby  directed  so  to  perform  such  duty  that  assessments 
for  all  local  improvements  heretofore  completed,  shall  be 
finally  passed  upon  by  the  board  for  the  revision  and  cor- 
rection of  assessments,  pursuant  to  the  provisions  of  law 
relating  to  assessments  in  said  city,  within  six  months  after 
the  passage  of  this  act." 

The  act  was  passed  June  9th,  1880.  The  work  to  pay 
for  which  the  assessment  under  consideration  was  imposed, 
was  completed  on  or  before  December  28th,  1872,  and  the 
learned  counsel  for  the  appellant  contends  that  the  statute 
is  mandatory ;  and  that  the  assessment,  not  having  been 
completed  before  December  9th,  1880,  as  required  by  that 
statute,  is  void. 

To  this,  we  think,  there  are  two  answers.  Section  899 
of  the  Consolidation  Act  provides:  "No  assessments  .  .  . 
shall  hereafter  be  vacated  or  set  aside  .  .  .  for  or  by  reason 
of  the  omission  of  any  officer  to  perform  any  duty  imposed 
upon  him  .  .  .  except  only  in  cases  in  which  fraud  shall  be 
shown  and  in  cases  of  repavement."  This,  in  our  judgment, 
prevents  the  effect  sought  to  be  given  to  the  act  of  1880 
by  the  appellant. 

We  also  think  the  statute  is  not  mandatory,  but  directory 
merely.  The  statute  itself  directs  the  officers  charged  with 
the  duty  of  imposing  and  confirming  assessments,  to  so  per- 
form such  duty  that  assessments  shall  be  finally  passed 
upon  within  six  months  after  the  passage  of  the  act.  It 
does  not  provide  any  penalty  if  the  officers  neglect  their 
duty  in  this  respect,  nor  does  it  declare  that  their  acts  shall 
be  void  if  done  after  the  six  months.  Nor  is  this  statute 
the  source  of  the  power  or  authority  to  levy  assessments ; 
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for  it  expressly  says  the  officers  shall  do  this,  "  pursuant  to 
the  provisions  of  law  relating  to  assessments,"  then  existing. 

Where  the  provision  of  the  statute  is  the  essence  of  the 
thing  required  to  be  done,  and  by  which  jurisdiction  to  do  it 
is  obtained,  it  is  mandatory ;  where  it  relates  to  form  and 
manner,  and  where  an  act  is  incident  or  after  jurisdiction 
has  been  obtained,  it  is  directory  (Sedgwick  on  Construc- 
tion of  Statutes,  316  et  seq. ;  Potter's  Dwarris  on  Statutes, 
p.  222,  note). 

In  Clark  v.  Norton  (49  N.  Y.  243),  and  Overing  v.  Foote, 
(65  N.  Y.  263),  cited  by  appellant,  the  assessors  neglected 
to  comply  with  the  act  giving  them  jurisdiction ;  and  of 
course  their  acts,  being  without  jurisdiction,  were  void. 
But  in  the  case  under  consideration,  power  and  jurisdiction 
to  make  the  assessment  were  given  by  other  statutes,  and 
these,  while  giving  the  power  to  assess,  also  provided  for 
the  protection  of  the  rights  of  all  parties  interested;  this 
statute  does  nothing  of  the  kind.  The  court,  in  Marsh  v. 
Chesnut  (14  111.  223),  refers  to  this  distinction,  and  bases 
its  decision  against  the  validity  of  the  tax  on  it,  holding 
that  the  object  of  such  statutes  is  to  give  time,  to  a  party 
objecting,  to  be  heard.  In  the  case  before  that  court  the 
taxpayer  would  have  been  deprived  of  this  constitutional 
right,  if  the  tax  had  been  held  valid. 

We  think  the  case  of  Stevenson  v.  The  Mayor,  etc.  (1 
Hun  51),  entirely  in  point.  In  that  case  the  statute  pro- 
vided :  "  It  shall  be  the  duty  of  the  counsel  to  the  corpora- 
tion, in  said  city,  within  three  months  from  the  passage  of 
this  act,  to  take  the  necessary  legal  means  to  open  as  a 
street  the  said  extension  of  Madison  Avenue."  The  pro- 
ceedings were  not  taken  within  three  months,  but  were 
afterwards.  The  street  was  opened,  and  an  assessment 
therefor  laid  on  the  lands  of  the  plaintiff,  who  made  the 
same  claim  that  the  appellant  does  here.  The  court  held 
the  statute  directory  and  the  assessment  good;  and  we 
think  the  reasoning  in  that  case  conclusive.  Many  other 
authorities  in  support  of  the  view  we  have  taken  might  be 
cited. 
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The  second  contention  of  the  appellant  is  based  upon  the 
length  of  time  which  elapsed  between  the  completion  of  the 
work  and  the  making  of  the  assessment. 

As  before  stated,  the  work  was  finished  on  or  before 
December  28th,  1872.  The  assessment  was  not  confirmed 
until  November  12th,  1885,  or  nearly  thirteen  years  after 
the  work  was  done.  After  such  a  length  of  time,  the 
appellant  claims  there  is  no  power  in  the  corporation  to 
make  the  assessment,  and  that  any  assessment  for  that  work 
is  barred. 

The  learned  counsel  for  the  appellant  does  not  rely  upon 
any  statute  other  than  the  one  before  mentioned,  to  sustain 
his  contention ;  and  it  is  manifest  the  various  limitations  to 
actions  in  courts  of  law  cannot  apply. 

He  must  then  base  his  contention  upon  general  principles 
of  equity. 

But  we  think  it  exceedingly  doubtful  whether  such  prin- 
ciples can  be  invoked  in  this  proceeding,  which  is  brought 
under  section  898  of  the  Consolidation  Act.  Such  pro- 
ceedings must  be  based  upon  allegations  of  fraud  or  sub- 
stantial error.  "We  do  not  think  mere  delay  in  making  the 
assessment  constitutes  fraud,  nor  is  it  a  substantial  error 
within  the  meaning  of  the  statute ;  and  hence,  we  are  of 
the  opinion  that  the  appellant  has  not  brought  himself 
within  any  of  the  cases  in  which  the  court  has  power  to 
vacate  or  reduce  the  assessment  on  this  ground. 

If,  however,  equity  principles  are  to  be  applied  to  this 
case,  then,  while  it  is  true,  equity  will  not  entertain  stale 
or  antiquated  demands,  nor  encourage  laches  and  negli- 
gence, still  it  will  interfere  in  many  cases,  to  prevent  the 
bar  of  the  statutes  which  would  be  inequitable  or  unjust 
(Story  Eq.  Jurisp.  §  1521). 

We  think  appellant's  position  inequitable.  He  does  not 
claim  that  the  work  was  done  at  extravagant  prices,  nor 
that  he  has  been  charged  with  more  than  the  value  of  the 
improvement  to  his  property  which  he  owned  at  the  time 
the  work  was  done  ;  but  admits  the  work  has  been  done, 
the  property  benefited ;  the  city  has  paid  for  the  work,  and 
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that  he  has  paid  no  part  of  it ;  but  claims,  that  because  he 
was  not  compelled  to  pay  as  soon  as  he  might  have  been, 
he  ought  not  to  be  compelled  to  pay  at  all. 

Many  causes  conspired  to  produce  the  delay.  Before 
the  final  payment  to  the  contractor,  John  L.  Brown,  a 
dispute  arose  between  him  and  the  city,  as  to  the  amount 
to  be  paid  under  the  contract.  He  claimed  a  balance  of 
$140,842.57,  which  was  resisted  by  the  city,  and  it  was  suc- 
cessful in  the  court  below ;  but  the  judgment  of  that  court 
was  reversed  in  the  Court  of  Appeals,  and  a  new  trial 
granted.  This  controversy  continued  until  May,  1876, 
when,  the  contractor  having  died,  it  was  settled  by  the  city 
agreeing  to  pay  $80,000  to  Brown's  representatives.  The 
last  payment,  under  this  compromise,  was  not  made  until 
July,  1877.  After  this  payment  had  been  made,  a  Mr. 
Witherell,  claiming  to  have  been  a  partner  of  the  con- 
tractor, endeavored  to  be  substituted  as  plaintiff  in  the 
action  so  settled,  and  asked  leave  to  serve  a  supplemental 
answer  setting  up  that  he  was  not  concluded  by  the  com- 
promise, and  that  the  city  owed  him  money  under  the  con- 
tract. This  motion  was  denied  in  October,  1880 ;  but  an 
appeal  was  taken  from  the  order,  which  was  not  dismissed 
until  May,  1881.  About  the  time  the  Witherell  motion 
was  denied,  and  on  the  8th  of  October,  1880,  the  com- 
missioner of  public  works  certified  to  the  board  of  assessors, 
the  amount  of  expense  incurred  for  the  improvement.  A 
question  then  arose  as  to  the  amount  of  interest  which 
should  be  included  in  the  certificate,  and  the  settlement  of 
this  question  occupied  some  time.  Finally,  and  on  the  14th 
of  January,  1884,  an  amended  certificate  was  given,  and 
the  interest  certificate  was  given  on  the  6th  of  February, 
1884.  These  constituted  the  authority  for  the  assessors  to 
act ;  not  until  these  were  given,  could  they  act.  We  think 
the  assessors,  after  the  giving  of  the  certificates,  acted  with 
reasonable  diligence. 

The  appellant,  on  the  argument,  practically  conceded 
that  the  comptroller  and  commissioner  of  public  works, 
whose  duty  it  was  to  give  the  certificates  above  mentioned, 
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rightly  refused  to  give  them  pending  the  litigation  with 
Brown,  but  claims  that,  after  the  settlement  of  that  action, 
the  amount  assessable  was  fixed,  and  the  certificates  should 
have  been  issued.  But  if  it  was  right  to  withhold  them 
pending  the  Brown  controversy,  we  do  not  see  why  they 
should  have  been  issued  pending  the  Witherell  claim,  for 
until  that  was  so  far  determined  as  to  leave  no  reasonable 
doubt  as  to  its  invalidity,  the  amount  to  be  paid  on  the 
contract  could  not  be  finally  determined. 

The  learned  counsel  for  the  appellant  contends  that  since 
the  settlement  of  the  Brown  controversy,  the  ownership  of 
the  lots  affected  by  this  assessment  has  been  changed  sev- 
eral times  over,  and  that  these  owners  have  assumed  the 
assessment  had  been  paid  long  before  they  became  pur- 
chasers, and  that  to  compel  them  to  pay  for  the  work  now, 
would  be  unjust.  We  fail  to  understand  why  the  pur- 
chasers, since  the  settlement,  should  have  made  this  assump- 
tion, rather  than  those  who  purchased  before  the  settlement, 
or  why  either  class  should  have  made  the  assumption  at 
all,  when  the  improvement  was  patent  to  all  who  saw  the 
lots,  and  when  it  could  have  been  easily  ascertained  \>y 
proper  inquiry,  whether  the  assessment  had  been  made  and 
paid.  If  they  failed  to  make  this  inquiry,  they,  under  the 
circumstances,  should  suffer,  and  not  the  city.  But  what- 
ever force  this  argument  might  have  as  to  subsequent  pur- 
chasers, the  appellant  cannot  avail  himself  of  it,  as  he 
owned  his  lots  before  the  work  was  undertaken,  and  has 
ever  since. 

We  do  not  mean  to  hold  that  officers  charged  with  the 
duty  of  making  assessments  can  delay  doing  so  for  any 
length  of  time  they  see  fit,  and  then  make  a  valid  assess- 
ment at  will ;  but  only  to  hold  that,  there  being  no  statute 
limiting  the  time  for  making  the  assessment,  it  must  be 
done  within  a  reasonable  time  ;  and  that,  under  the  circum- 
stances of  this  case,  which  are  very  peculiar,  the  assess- 
ment has  been  completed  within  such  reasonable  time. 

The  appellant  also  claims  that  the  refusal  of  the  board  of 
revision  and  correction  of  assessment  lists  to  consider,  upon 
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the  merits,  his  objections  to  the  assessments,  is  a  substantial 
error,  for  which  the  assessment  should  be  set  aside. 

This  board  is  composed  of  the  comptroller,  counsel  to  the 
corporation,  and  recorder  of  the  city  ;  and  its  powers  and 
duties  are  declared  in  section  867  of  the  Consolidation  Act. 
This  section  is  founded  on  section  17,  chapter  302,  Laws  of 
1859,  section  1,  chapter  308,  Laws  of  1861,  and  section  6, 
chapter  580,  Laws  of  1872;  and,  as  we  conceive,  confers  no 
greater  power  on  the  board  than  it  had  under  those  laws. 
The  power  and  authority  of  the  board  was  defined  in  the  Mat- 
ter of  Lange  (85  N.  Y.  311).  The  court  says  :  "  The  board 
had  no  jurisdiction  to  set  aside  and  vacate  the  assessment, 
for  want  of  power  in  the  corporation  to  impose  any  assess- 
ment whatever  for  the  particular  work  to  which  it  relates. 
.  .  .  The  general  power  of  the  board  is  indicated  in  its  offi- 
cial title.  It  is  a  board  for  the  revision  and  correction  of 
assessment  lists.  The  act  of  1872  authorizes  the  board  to 
hear,  on  the  merits,  all  objections ;  but  its  final  action  is 
confined  either  to  a  confirmation  of  the  assessment,  or  to 
returning  it  to  the  board  of  assessors,  for  revisal  or  correc- 
tion. There  is  no  power  given  to  the  board  of  revision  and 
correction  to  inquire  into  the  original  authority  to  make 
the  assessment,  or  to  vacate  the  assessment  for  defect  of 
power  in  the  city  to  impose  it ;  and  this  power  cannot,  we 
think,  be  gathered  from  the  statutes  creating  it.  Its  ap- 
propriate function  is  to  review  the  judgment  and  discretion 
exercised  by  the  assessors,  in  distributing  the  tax." 

The  appellant  alleges  in  his  petition  that,  at  a  meeting 
of  the  board,  held  November  12th,  1885,  he  requested  it  to 
consider  certain  objections  to  the  assessment  in  question, 
and  to  examine  into  the  assessment  on  its  merits,  evidence 
concerning  which  he  then  proposed  to  offer ;  but  that  the 
board,  arbitrarily  and  without  reason,  and  refusing  to  give 
any  reason  whatever  for  so  doing,  refused  to  examine  into 
the  assessment  upon  its  merits,  or  to  consider  the  objections, 
or  to  accept  or  receive  testimony  in  support  thereof,  and 
thereupon  confirmed  the  assessment  list. 

An  examination  of  the  minutes  of  the  board  shows  that 
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the  board  only  refused  to  take  testimony  directed  to  a  re- 
duction of  the  assessment,  to  any  amount  less  than  the  face 
of  the  certificates  of  the  commissioner  of  .public  works  and 
comptroller ;  and  that  the  appellant's  offer  of  testimony  was 
only  "to  prove  that  the  expense  of  the  work  for  which  this 
assessment  is  laid,  is  extravagant,  and  beyond  the  just  and 
fair  market  value  thereof;  and  that  the  assessment  upon 
the  objector's  lots  exceeds  a  fair  and  just  proportion  of  the 
fair  value  of  the  work  done.  Also,  that  the  department 
of  public  works,  in  contracting  for  the  work  named,  with- 
out submitting  the  same  to  competition,  and  at  extravagant 
prices  therefor,  did  so,  claiming  that  it  was  necessary  to  do 
so  to  protect  the  Croton  aqueduct  mains  and  tunnels  from 
injury  and  damage ;  and  for  this  reason,  that  part  of  the 
cost  of  said  work,  which  exceeds  its  then  contract  price  or 
fair  value,  should  be  assessed  upon  the  city,  and  not  upon 
the  property  fronting  thereon." 

Had  the  petitioner's  offer  been  accepted  and  sustained 
by  evidence,  it  would  have  proved  simply  that  the  certifi- 
cates were  too  large ;  a  matter  over  which,  it  was  decided 
in  the  Matter  of  Lange  (supra),  the  board  had  no  juris- 
diction ;  and  we  do  not  think  the  board  erred  in  refusing  to 
receive  the  testimony,  as  it  would  have  had  no  power  to 
have  acted  on  it,  if  taken. 

But  appellant  contends  that,  even  if  the  board  had  no 
power  to  go  behind  the  certificates,  it  should  have  con- 
sidered his  first,  third,  and  eighth  objections. 

The  first  objection  was  founded  on  the  fact  that  the  work 
was  not  done  by  contract  let  to  the  lowest  bidder.  This 
was  passed  upon,  and  the  validity  of  the  contract  sustained, 
in  Brown  v.  The  Mayor,  etc.  (63  N.  Y.  239),  and  was  not 
within  the  jurisdiction  of  the  board  (Matter  of  Lange, 
supra). 

The  third  objection  is  based  upon  the  fact  that  a  larger 
price  was  paid  for  the  work,  because  of  the  necessity  of 
protecting  the  Croton  aqueduct  from  injury,  and  that  this 
enhanced  price  should  be  charged  to  the  city,  and  not 
assessed  on  the  -property  holders. 
VOL.  XIV  — 7 
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This,  at  first  sight,  seems  only  just  and  equitable ;  yet, 
when  we  consider  that  the  improvement  was  not  under- 
taken to  benefit  the  Croton  aqueduct,  nor  the  city  prop- 
erty, but  for  public  convenience,  and  the  benefit  of  prop- 
erty along  the  line  of  the  improvement,  the  equities  are 
not  so  clearly  in  favor  of  the  claim. 

It  must  be  assumed,  that  the  owners  of  the  property, 
when  they  purchased  it,  knew  the  proximity  of  the  aque- 
duct to  Tenth  Avenue,  and  their  lots,  and  that  when  that 
avenue  was  regulated,  etc.,  it  would  cost  more  to  do  so  than 
under  ordinary  circumstances ;  and  that  the  lots  were 
worth  less  than  if  they  had  been  differently  situated,  be- 
cause of  the  increased  cost  of  making  the  improvement 
when  it  became  necessary. 

But  in  addition  to  what  has  been  said,  we  doubt  whether 
the  assessors  could  take  the  enhanced  cost  into  consider- 
ation in  apportioning  the  assessment;  for  the  law  directs 
that  the  cost  of  such  improvement  shall  be  assessed  "among 
the  owners  or  occupants  of  all  houses  and  lots  intended  to 
be  benefited  thereby,  in  proportion,  as  nearly  as  may  be,  to 
the  advantage  which  each  shall  be  deemed  to  acquire  " 
(L.  1813  c.  86  §  175).  The  duty  of  the  assessors  is  to  dis- 
tribute the  cost  upon  the  owners  or  occupants  of  houses 
and  lots,  and  not  to  assess  any  part  of  it  upon  others,  how- 
ever much  they  may  be  benefited. 

And  for  the  reason  last  advanced,  we  think  there  was  no 
error  in  not  assessing  part  of  the  cost  of  the  improvement 
upon  the  railroad  company,  which  was  the  basis  of  appel- 
lant's eighth  objection.  The  company  owned  neither  houses 
nor  lots  on  the  line  of  the  improvement. 

This  brings  us  to  the  last  objection  urged  by  appellant, 
on  the  argument ;  which  is  that  the  amount  assessed  upon 
the  property  of  the  line  of  the  avenue  exceeds  the  sum 
lawfully  assessable  therefor  by  the  city  ;  or,  in  other  words, 
that  the  assessment  should  have  been  for  the  "expense 
actually  incurred,"  only,  and  that  no  interest  should  have 
been  included  as  a  part  of  the  expense. 

In  considering  this  question,  we  have  fully  appreciated 
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what  was  said  by  EARL,  J.,  in  Tone  v.  The  Mayor  (70  N.  Y. 
160) :  "  There  is  such  inextricable  confusion  in  the  local 
laws  applicable  to  the  City  of  New  York,  caused  by  their 
frequent  alteration  and  amendment,  that  their  application 
and  construction  are  generally  matters  of  difficulty  and 
uncertainty." 

The  assessment  complained  of  was  composed  of  the 
following  items : 

Payment  under  contract  with  Brown       .         .  $286,257.50 

Surveying 2,501.22 

Inspecting 1,698.00 

Interest 61,433.68 

Total         .          $351,890.40 

Appellant  contends  that  the  only  authority  for  assessing 
the  expense  of  the  improvement,  is  chapter  5,  Laws  of 
1871,  which  provides :  "  The  board  of  assessors  in  the  City 
of  New  York  are  hereby  authorized  and  directed  to  assess 
upon  the  property  intended  to  be  benefited,  in  the  manner 
provided  by  law  for  making  assessments  for  local  improve- 
ments, the  expense  which  has  been  or  shall  be  actually 
incurred  by  the  Mayor,  Aldermen,  and  Commonalty  of  the 
City  of  New  York  for  regulating  and  grading,  and  setting 
curb  and  gutter  stones,  and  flagging  the  sidewalks  in  ... 
Tenth  Avenue  from  Manhattan  to  155th  Street  in  said  city." 

It  is  claimed  this  act  was  not  superseded  or  repealed  by 
the  subsequent  general  law,  chapter  556,  Laws  of  1880, 
being  section  868  of  the  Consolidation  Act,  providing  for 
assessments  thereafter  to  be  imposed  for  local  improve- 
ments ;  and  that  the  act  of  1871  limited  the  assessment  to 
the  expense  which  had  been  or  should  "  be  actually  in- 
curred "  by  the  city ;  and  that,  therefore,  the  item  of  $61,- 
433.68  for  interest  on  the  instalments  paid  to  Brown  was 
illegally  and  without  authority  included  in  the  assessment. 
The  case  shows  that  this  item  was  for  interest  on  the  instal- 
ments paid  to  Brown,  calculated  from  the  date  of  payment 
of  each  instalment,  to  the  12th  of  May,  1876,  the  time  the 
compromise  was  effected,  and  was  for  nothing  else. 
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Section  5,  of  chapter  556,  Laws  of  1880,  was  in  force  when 
this  assessment  was  laid,  and  is  as  follows  :  "  Section  5.  All 
assessments  hereafter  imposed  for  local  improvements  in 
said  city  shall  be  made  by  the  board  of  assessors  on  the  fol- 
lowing certificates,  to  wit: 

u  1.  The  head  of  the  department  charged  with  the  execu- 
tion of  the  work  in  question,  shall  certify  to  the  said  board 
of  assessors,  the  total  amount  of  all  the  expenses  which 
shall  have  been  actually  incurred  by  the  Mayor,  Aldermen, 
and  Commonalty  of  the  City  of  New  York,  on  account 
thereof. 

"2.  The  comptroller  shall  certify  to  the  said  board  of 
•assessors,  the  amount  of  the  interest,  at  the  legal  rate,  upon 
the  several  instalments  advanced,  or  payments  made  on  ac- 
count of  such  work,  from  the  time  of  such  payment  or  ad- 
vance, by  the  city,  to  a  day  sixty  days  after  the  date  of 
such  certificates. 

"  Thereafter  the  said  board  of  assessors  shall  assess  upon 
the  property  benefited,  in  the  manner  now  authorized  by 
law,  the  aggregate  amount  of  such  certificates,  or  such  pro- 
portion thereof  as  is  now  authorized  by  law,  and  the  said 
board  shall  not  in  any  way  be  enjoined,  restrained,  hindered, 
or  delayed  in  the  performance  of  this  duty ;  provided  that 
nothing  herein  contained  shall  be  construed  to  affect  the 
existing  powers  of  the  board  for  the  revision  and  correction 
of  assessments."  This  act  provides  that  "  All  assessments 
hereafter  imposed "  shall  include  just  such  interest  as  was 
included  in  this  case. 

The  act  of  1871  is  silent  on  the  subject  of  interest,  and 
simply  provides  that  the  assessors  shall  assess  the  expense 
which  has  been  or  shall  be  actually  incurred,  for  the  im- 
provement in  Tenth  Avenue,  in  the  manner  "  provided  by 
law  for  making  assessments  for  local  improvements."  The 
object  of  the  act  appears  to  have  been  to  subject  this  par- 
ticular improvement  to  the  laws  applicable  to  assessments 
generally.  One  of  these  laws,  in  force  at  the  time  of  mak- 
ing the  assessment  in  question,  was  chapter  556,  Laws  of 
1880,  which  provides  for  the  inclusion  of  the  disputed  item. 
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The  last  act,  by  its  terms,  applies  to  all  assessments  imposed 
after  its  passage,  whether  the  work  had  been  completed  be- 
fore its  passage  or  not. 

The  second  subdivision  of  section  5  requires  the  comp- 
troller to  certify  the  interest  upon  the  several  instalments 
advanced  or  judgments  made  on  account  of  "  such  work." 
What  is  meant  by  ''such  work,"  is  only  explained  by  the 
expression  in  the  first  subdivision,  by  the  phrase,  "  work  in 
question,"  which  refers  to  the  work  necessary  for  "local 
improvements,"  in  the  opening  sentence  of  the  section.' 
These,  we  think,  must  be  held  to  be  all  improvements  for 
which  assessments  may  be  imposed.  Besides,  the  words, 
"shall  have  been  actually  incurred,"  on  which  appellant's 
counsel  chiefly  relies  to  sustain  his  contention,  only  occur 
in  the  clause  relating  to  the  certificate  of  the  head  of 
the  department  charged  with  the  execution  of  the  work, 
and  are  nowhere  made  applicable  to  the  interest  cer- 
tificate. 

It  was  the  duty  of  the  comptroller  to  make  the  interest 
certificate,  and  the  act  by  its  terms,  we  think,  applies  to 
the  assessment  in  question,  and  the  interest  was  properly 
included  therein.  But  if  we  are  mistaken  in  this,  it 
would  not  necessarily  follow  that  a  reduction  should  be 
made  on  appellant's  property.  The  entire  expenditure  of 
the  city  for  this  improvement,  including  $61,433.68,  inter- 
est, was  $351,890.40 ;  the  entire  amount  assessed  on  private 
owners  was  $278,117.24,  leaving  a  difference  of  $73,773.16. 
This  difference  is  made  up  of  the  aggregate  not  assessable 
upon  private  property,  under  section  870,  Consolidation 
Act,  $60,196.98,  together  with  the  amount  assessable  on 
Trinity  Cemetery,  but  for  chapter  310,  Laws  1879,  $13,576.- 
18.  It  is  plain,  therefore,  that  although  the  interest  has 
been  charged  on  computing  the  amount  to  be  assessed,  yet 
the  city  has  borne  a  portion  of  the  amount  larger  than  the 
interest  charged,  and  the  assessment  upon  the  owners  of 
private  property  is  less  than  the  "  actual  expense  incurred," 
excluding  interest.  The  actual  expense,  exclusive  of  inter- 
est, was  $290,456.77,  and  the  amount  assessed  on  property 
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holders  was  8278,117.24,  leaving  a  difference  of  $12,339.53, 
which  the  city  loses  in  any  event,  exclusive  of  interest. 

It  still  remains  true,  however,  that  some  property  owners 
were  assessed  their  proportion  of  interest,  while  others  were 
not  aggrieved  by  its  inclusion ;  but  there  is  not  sufficient 
data  in  the  papers  submitted  to  us  to  determine  whether 
the  appellant  is  or  is  not  aggrieved  thereby;  nor  the  extent 
of  the  injury,  if  any ;  and  the  view  we  take  of  this  case 
renders  it  unnecessary  for  us  to  determine  that  matter. 

It  is  claimed  by  the  appellant  that,  under  the  contract 
with  John  L.  Brown,  the  city  should  have  charged  interest 
to  the  contractor  from  the  date  of  the  payments  to  him,  to 
the  date  of  confirmation  of  the  assessment.  There  is  a 
provision  in  the  contract,  to  the  effect  that  the  city  will 
pay  to  the  contractor  "  upon  the  confirmation  of  the  as- 
sessment .  .  .  the  whole  amount  of  money  accruing  .  .  . 
excepting  such  sum  or  sums  of  money  as  may  be  law- 
fully retained.  .  .  ."  The  contract  proceeds  to  provide  for 
the  payment  of  monthly  instalments  of  ninety  per  cent, 
in  accordance  with  the  ordinance  of  December  30th,  1854. 
This  ordinance  requires  that  a  clause  must  be  inserted  in 
contracts,  that  payments  will  be  made  to  the  contractors 
by  monthly  instalments  of  seventy-five  per  cent.,  and  that 
the  contractors  to  whom  such  payments  shall  have  been 
made,  shall,  upon  the  final  payment  of  the  amount  due 
upon  the  several  contracts,  be  charged  at  the  rate  of  seven 
per  cent,  per  annum  for  all  sums  that  may  have  been 
advanced  to  them ;  .  .  .  and  it  shall  be  the  duty  of  the 
comptroller  to  deduct  from  the  amount  due  on  each  con- 
tract the  interest  so  charged. 

We  think  the  act  of  1880,  before  quoted,  has  impliedly 
repealed  the  act  of  1852,  and  therewith  done  away  with 
the  ordinance  founded  upon  it.  The  act  of  1880  has  pro- 
vided for  the  inclusion  of  interest  and  established  an  en- 
tirely different  system  of  levying  assessments. 

But  if  it  were  not  so,  then  it  must  be  remembered  the 
entire  controversy  between  the  city  and  Brown  was  com- 
promised and  settled,  each  party  yielding  a  part  of  the 
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claim  of  the  other,  and  by  this  settlement,  Brown's  claim 
was  reduced  from  $140,842.57,  to  $80,000.00,  or  just  about 
what  the  interest- on  the  instalments  amounted  to,  at  the 
time,  and  thus  it  was  saved  both  to  the  city  and  the  tax- 
payers. 

We  are  therefore  of  opinion  that  the  assessment  is  valid, 
and  the  order  of  the  Special  Term  should  be  affirmed,  with 
costs. 

ALLEN,  J.,  concurred. 
Order  affirmed,  with  costs. 


In  the  Matter  of  the  Petition  of  ANNIE  E.  BROWN  to 
vacate  an  Assessment. 

(Decided  December  20th,  1886.) 

The  fact  that  an  assessment  for  a  street  improvement  was  not  made  and 
confirmed  for  thirteen  years  after  the  finishing  of  the  work  will  not 
invalidate  the  assessment  as  to  one  who  purchased  prior  to  such  con- 
firmation, believing  that  the  assessment  was  paid,  it  appearing  that 
upon  inquiry  the  fact  of  non-payment  could  have  been  discovered. 

APPEAL  from  an  order  of  this  court  denying  a  petition 
to  vacate  an  assessment. 

The  facts  in  this  case,  differing  from  the  preceding  case, 
are  stated  in  the  opinion. 

James  A.  Deering,  for  appellant. 
G-.  L.  Sterling,  for  respondent. 

BOOKSTAVER,  J.  —  This  case  differs  only  from  the  Matter 
of  Deering,  in  that  the  petitioner  became  the  owner  of  the 
property  assessed  in  1885,  before  the  assessment  was  con- 
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firmed,  believing,  as  she  alleges  in  her  petition,  that  the 
same  had  been  laid  and  paid  long  before  that  time. 

This  belief,  we  think,  cannot  avail  her  upon  this  appeal. 
She  does  not  show  that  she  made  any  inquiry  upon  the 
subject;  and,  as  pointed  out  in  the  opinion  filed  in  the 
Deering  matter,  if  she  had  done  so,  she  could  have  dis- 
covered that  the  assessment  had  not  been  laid,  nor  the 
improvement  paid  for.  Had  she  taken  title  to  the  lots  in 
question,  believing  that  the  same  were  free  from  all  encum- 
brance, and  it  had  afterwards  turned  out  that  a  valid 
mortgage  on  the  same  was  unsatisfied  of  record,  in  the 
register's  office,  she  could  not  be  heard  to  claim  that, 
because  of  her  belief  that  the  lots  were  free,  the  lieu  of  the 
mortgage  ought  not  to  be  enforced  against  them.  Nor,  if 
she  had  taken  title  to  the  lots  from  a  man,  believing  him  to 
be  unmarried,  when,  in  fact,  he  was  married,  could  she, 
because  of  her  belief,  deprive  the  widow  of  such  a  man  of 
her  dower. 

We  are  therefore  of  opinion  that  the  order  should  be 
affirmed,  with  costs. 

ALLEN,  J.,  concurred. 
Order  affirmed,  with  costs. 


MARY  E.  HYNES  et  al.,  Appellants,  against  KATE  MCDER- 
et al.,  Respondents. 


SAME,  against  NAPOLEON  J.  RIGNY  et  aL,  Respondents. 
SAME,  against  F.  GOFFINET  et  aZ.,  Respondents. 

(Decided  December  20tb,  1886.) 

In  actions  of  ejectment  by  the  alleged  heirs  of  the  deceased  owner  of 
the  property  against  defendants  in  possession  claiming  as  lawful 
heirs,  M.,  who  had  been  the  agent  for  the  property  during  the  owner's 
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lifetime  and  also  for  defendants,  was  by  consent  of  the  parties  ap- 
pointed receiver  by  the  court,  and  duly  filed  an  account,  In  which  he 
deducted  from  the  amount  of  moneys  collected,  five  per  cent,  thereof 
as  "expenses."  Held,  that  such  sum  could  only  be  allowed  him  as 
in  full  of  all  claims  for  commissions. 

The  receiver  employed,  as  his  attorney,  the  attorney  for  the  defendants 
in  the  ejectment  suit.  Held,  that  the  rule  that  a  receiver  should  not 
employ  the  counsel  of  either  party  to  a  suit  was  not  applicable,  as 
the  receiver  was  not  acting  adversely  to  either  party  in  the  case. 

An  order  appointing  a  receiver,  which  directs  him  generally  to  apply 
moneys  derived  from  one  piece  of  property  to  the  support  of  any  other, 
gives  implied  power  to  make  repairs  without  first  obtaining  an  order 
of  the  court  therefor. 

As  to  one  piece  of  property  unfavorably  situated,  and  of  previous  bad 
reputation,  the  receiver,  personally,  with  another  person,  conducted 
a  boarding  house  therein.  Held,  that  he  was  not  liable  for  the  rent,  it 
appearing  that  he  adopted  such  method  for  the  purpose  of  procuring 
an  income  for  the  estate  from  such  property,  and  personally  derived 
no  profit  therefrom. 

The  accounts  of  the  receiver  showed  disbursements  amounting  to  over 
$58,000,  which  the  court  allowed,  with  the  exception  of  $664.  Held, 
that  he  should  not  be  charged  with  the  expenses  of  the  accounting,  no 
misconduct  on  his  part  being  shown ;  but  that  allowances  amounting 
to  $10,000,  for  services  of  counsel  on  such  accounting,  should  be  re- 
duced to  $2,000. 

APPEALS  from  orders  of  this  court  confirming  reports  of 
a  referee. 

The  facts  are  stated  in  the  opinion. 

William  II.  Secor,  for  plaintiffs,  appellants. 

John  Hallock  Drake,  for  the  receiver,  respondent. 

PER  CURIAM.  —  [Present  J.  F.  DALY,  VAN  HOESEN, 
and  ALLEN,  JJ.]  —  The  three  actions  above  entitled  were 
brought  in  November,  1875,  to  recover  possession  of  real 
estate :  the  first  to  recover  possession  of  63  Madison 
Avenue,  the  second  to  recover  possession  of  187  South 
Fifth  Avenue,  and  the  third,  185  South  Fifth  Avenue,  in 
the  City  of  New  York.  Four  other  actions  were  brought 
at  the  same  time  in  the  Supreme  Court  by  the  same  plain- 
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tiffs  to  recover  possession  of  201  West  13th  Street,  230 
West  48th  Street,  232  West  48th  Street,  and  234  West 
48th  Street,  in  said  city. 

The  plaintiffs  claimed  to  be  entitled  to  the  possession 
of  the  said  real  estate  as  the  heirs  at  law  of  their  father, 
deceased,  subject  to  a  right  of  dower  of  their  mother.  At 
the  time  of  the  commencement  of  the  actions  the  property 
was  in  the  possession  of  Mary  J.  McCreery  and  Lavinia 
Gay,  sisters  of  William  R.  Hynes,  deceased,  the  father  of 
the  infant  plaintiffs.  It  was  claimed  by  these  sisters  that 
the  marriage  between  the  father  and  mother  of  the  infants 
was  void,  and  that  said  infants  were  not  the  heirs  at  law  of 
the  said  Hynes.  Final  judgments  in  favor  of  the  plaintiffs 
in  these  actions  were  entered  in  1883.  Homer  Morgan  was 
appointed  receiver  of  the  rents  and  profits  of  said  real  prop- 
erty in  October,  1876,  by  consent  of  the  parties,  by  orders 
entered  in  this  court  and  in  the  Supreme  Court.  Mr.  Mor- 
gan had  been  the  agent  of  Mr.  Hynes  in  his  lifetime  in  re- 
spect to  these  properties ;  and  after  his  death  he  acted  as 
agent  for  Mrs.  McCreery  and  Mrs.  Gay,  who  went  into 
possession  of  the  property,  claiming  as  heirs  at  law  of  the 
deceased  Mr.  Hynes.  The  receiver  was  permitted  by  or- 
ders of  the  court  to  apply  any  moneys  derived  from  any  of 
the  several  pieces  of.  property  to  the  support  of  any  other. 
Two  accounts  were  filed  by  the  receiver,  one  embracing 
the  time  from  the  date  of  the  commencement  of  his  re- 
ceivership, October,  1876,  to  December  31st,  1880,  and  the 
other  embracing  the  period  from  December  31st,  1880,  to 
June  15th,  1883.  Objections  were  filed  to  said  accounts  by 
the  plaintiffs,  and  the  accounts  and  objections  were  re- 
ferred to  Philo  T.  Ruggles,  Esq.,  as  referee,  who  filed  his 
report,  and  the  plaintiffs  filed  exceptions  thereto,  which 
were  overruled. 

The  following  questions  are  raised  by  the  plaintiffs'  ex- 
ceptions : 

1st.  Had  the  receiver  a  right  to  deduct  the  sum  of 
$2,886.56  for  his  commissions,  and  expenses  from  the  amount 
collected? 
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2d.  Had  the  receiver  the  right  to  retain  the  defend- 
ants' attorney  as  his  attorney  ? 

3d.  Had  the  receiver  the  right  to  make  the  repairs 
charged  for  without  authority  from  the  court,  and  in  the 
manner  they  were  made  ? 

4th.  Has  not  the  receiver  rendered  himself  personally 
liable  for  the  rental  value  of  63  Madison  Avenue  by  reason 
of  his  carrying  on  a  lodging  and  boarding  house  business 
there  in  connection  with  Mrs.  McDermott  from  October 
17th,  1876,  to  May  1st,  1882,  it  appearing  that  the  said 
property  did  not  produce  any  net  income  to  the  said 
estate  ? 

5th.  Should  not  the  receiver  have  been  charged  with 
the  expenses  of  this  accounting  ? 

The  charge  referred  to  in  the  first  exception  was  origi- 
nally called  in  the  account  "  commissions ;  "  but  an  amend- 
ment was  afterwards  made  by  which  it  was  designated  as 
"expenses."  It  .appears  from  the  testimony  taken  before 
the  referee,  that  it  was  not  intended  as  a  charge  of  com- 
missions ;  and  it  also  so  appears  from  the  original  account, 
which  expressly  reserves  the  matter  of  receiver's  fees.  We 
are  in  favor  of  allowing  this  charge,  if  it  be  allowed  as  the 
receiver's  commissions  upon  the  amount  received  from  the 
property,  but  not  otherwise.  If  he  is  entitled  to  commis- 
sions, it  is  for  just  such  services  as  he  charges  the  above 
sum  for ;  and  there  cannot  be  an  allowance  for  commissions 
and  an  extra  sum  for  the  receiver's  services.  The  order 
should  be  modified  by  providing  that  the  said  sum  is  in  full 
of  all  claims  for  commissions. 

The  second  exception  raises  the  question  of  the  right  of 
the  receiver  to  employ  or  retain  defendants'  attorney  as  his 
own  attorney.  The  general  rule,  that  a  receiver  should 
not  employ  the  counsel  of  either  party  to  a  litigation  in 
which  he  is  appointed,  is  subject  to  certain  limitations. 
"  It  is  only  when  the  receiver  is  acting  adversely  to  one  of 
the  parties  that  it  has  ever  been  supposed  there  was  any 
impropriety  in  employing  the  counsel  of  the  other  "  (Smith 
v.  N.  Y.  Consolidated  Stage  Co.,  28  How.  Pr.  377).  It  does 
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not  appear  here,  that  any  objection  was  ever  urged  by  the 
parties  to  these  actions  against  the  employment  of  Mr. 
Ballestier  to  aid  him  in  the  discharge  of  his  trust ;  and  the 
referee  finds  that  Mr.  Ballestier,  while  acting  as  attorney 
for  the  receiver,  was  directed  or  instructed  by  none  of  the 
parties  to  the  actions,  and  was  consulting  with  no  one  in 
regard  thereto  except  said  receiver.  We  think  that  the 
charges  of  Mr.  Ballestier  for  his  services  as  attorney  for 
the  receiver,  are  reasonable  and  proper. 

The  third  exception  of  the  plaintiffs  has  reference  to  the 
right  of  the  receiver  to  make  the  repairs  charged  for.  It 
does  not  seem  to  us  that  it  was  necessary  for  the  receiver 
to  apply  to  the  court  for  leave  to  make  the  repairs  that 
were  necessary  to  protect  the  property.  It  appears  to  have 
been  contemplated  he  should  pursue  the  course  he  did, 
because  he  was  directed  by  various  orders  of  the  court,  if 
necessary,  to  apply  any  moneys  derived  from  any  of  the 
several  pieces  of  the  property  to  the  support  of  the  other. 
We  think  the  receiver  was  warranted  in  laying  out  what 
he  thought  was  necessary  for  repairs,  subject  to  the  allow- 
ance of  such  sums  as  he  had  spent  for  that  purpose,  pro- 
vided it  should  appear  to  the  court  they  were  reasonable 
and  proper.  We  fail  to  find  any  evidence  that  shows  that 
the  repairs  charged  for  were  not  made,  that  they  were  not 
necessary,  or  that  the  prices  charged  therefor  were  not  fair 
and  reasonable. 

We  do  not  think  the  receiver  has  rendered  himself  per- 
sonally liable  for  the  rental  of  the  premises  63  Madison 
Avenue,  by  reason  of  his  mode  of  managing  that  property. 
The  situation  of  the  Madison  Avenue  property  was  pecu- 
liarly unfavorable.  The  house  itself  had  once  been  used  as 
a  house  of  assignation.  It  is  opposite  the  Madison  Square 
Garden  ;  it  is  in  a  bad  neighborhood ;  and  it  was  Undoubt- 
edly difficult  to  find  a  good  tenant  who  desired  to  use  it  for 
a  proper  purpose.  Mr.  Morgan,  after  his  appointment  as 
receiver,  pursued  the  same  method  in  regard  to  that  prop- 
erty which  had  been  adopted  before  his  appointment.  We 
are  not  prepared  to  say  it  was  the  best  method  of  managing 
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the  property  which  he  could  have  adopted,  but  we  have  no 
doubt  that  he  exercised  his  best  judgment,  and  pursued  the ' 
plan  which  seemed  to  him  to  be  fittest  for  the  purpose  of 
producing  revenue  from  the  property.  Mr.  Morgan's  expe- 
rie'nce  in  the  management  of  real  estate  was  large.  There 
is  nothing  in  the  evidence  which  indicates  bad  faith  on  the 
part  of  the  receiver  in  reference  to  this  particular  property, 
and  we  think  that  the  plaintiffs'  fourth  exception  was  prop- 
erly overruled  by  the  court  below. 

It  is  our  opinion  that  there  is  no  reason  presented  for 
charging  the  receiver  with  the  expenses  of  this  accounting. 
As  the  rights  of  infants  were  involved,  it  was  proper  that  a 
very  thorough  examination  should  be  made  of  the  receiver, 
of  his  accounts,  and  the  vouchers  relating  thereto.  •  Such 
an  examination  has  been  had,  and  has  failed,  in  our  opin- 
ion, to  show  any  misconduct  on  the  part  of  the  receiver. 
His  accounts  have  been  substantially  sustained  by  the  ref- 
eree. The  accounts  of  the  receiver  showed  disbursements 
amounting  to  $ 58,175.50 ;  and  the  amount  of  disbursements 
allowed  by  the  referee,  and  the  court  below,  is  $57,511.60  ; 
the  items  disallowed  amounting  to  $603.90. 

The  conclusion  arrived  at  is,  that  the  orders  confirming 
the  report  of  the  referee,  modified  as  herein  directed,  in 
regard  to  receiver's  charges  for  expenses  and  commissions, 
should  be  affirmed,  without  costs. 

We  are  quite  clear,  that  the  allowance  of  $7,550  to  the 
receiver's  attorney  and  counsel,  in  addition  to  the  $2,450 
previously  allowed  them,  making  $10,000,  together,  for  ser- 
vices upon  the  accounting,  was  unwarranted.  If  an  extra 
allowance,  in  addition  to  costs,  may  be  given  in  a  special 
proceeding,  as  in  an  action,  then  the  statutory  limit  was  ex- 
ceeded when  the  $2,450  was  allowed.  The  whole  allow- 
ance should  be  reduced  from  $10,000  to  $2,000,  and  the 
order  appealed  from,  modified  accordingly. 

It  is  our  opinion  that  the  order  of  October  18th,  1885,  as 
to  the  $2,500  verdict,  should  be  reversed.  On  the  trial, 
the  judge  charged  the  jury  as  follows :  "  If  the  verdict  is 
for  the  plaintiffs,  you  will  give  the  rental  value  of  the  prop- 


110  COURT  OF  COMMON  PLEAS. 

Fixman  v.  Brown. 

erty  during  the  time  the  defendants  remained  in  posses- 
sion." The  jury  assessed  the  damages  for  detaining  the 
property  at  $2,500,  which  was  paid  by  the  defendants. 
The  defendants  were  in  possession  from  June  27th,  1874, 
to  October,  1876.  At  that  time,  the  receiver  was  ap- 
pointed, and  he  entered  into  possession  of  the  property. 
We  cannot  understand  upon  what  theory  it  can  be  claimed, 
that  the  defendants  have  any  interest  in  the  rents  which 
accrued  subsequent  to  the  possession  of  the  receiver.  The 
damages  assessed  by  the  jury  were  for  detaining  the  prop- 
erty during  the  time  the  defendants  remained  in  possession. 
The  possession  of  the  defendants  ceased  in  October,  1876, 
when  the  receiver  was  appointed,  so  that  the  defendants 
were  not  in  possession  of  the  property  from  October,  1876, 
to  February,  1878,  which  was  the  date  of  the  trial,  and  no 
damages  could  have  been  assessed  by  the  jury  for  detention 
of  the  property  between  those  dates. 

Order  confirming  referee's  report  upon  accounting  of 
receiver  modified,  and  as  modified  affirmed.  Order  con- 
firming referee's  report  as  to  compensation  of  the  receiver's 
attorney  and  counsel  modified.  Order  as  to  verdict 
reversed. 


EZEKIEL  FIXMAN,  Respondent,  against  GEOKGE  V.  BROWN, 

Appellant. 

(Decided  January  3d,  1887.) 

The  assignee  of  a  claim,  after  several  fruitless  attempts  to  obtain  the 
testimony  of  the  assignor  to  be  used  in  an  action  thereon,  received  a 
letter  from  the  plaintiff,  an  attorney  whom  the  assignor  had  con- 
sulted, in  consequence  of  which  plaintiff  was  met  by  defendant,  attor- 
ney for  the  assignee,  and  arrangements  were  made  for  taking  the 
assignor's  testimony.  The  plaintiff  conducted  the  parties  to  the  place 
of  examination,  but  took  no  part  therein.  He  afterward  brought  an 
action  against  defendant  on  an  alleged  agreement  to  pay  him  §100 
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as  compensation  for  such  services.  Held,  that  while  ordinarily  the 
court  on  appeal  will  not  reverse  a  judgment  on  the  testimony  alone,  if 
there  is  sufficient  evidence  to  support  it,  even  though  on  the  whole 
evidence  the  court  would  have  arrived  at  a  different  conclusion,  yet  as 
the  compensation  demanded  was  so  disproportionate  to  the  services 
rendered,  and  the  contract  insisted  upon  by  plaintiff  so  unusual,  and 
the  evidence  to  support  it  palpably  insufficient,  a  judgment  in  plain- 
tiff's favor  should  be  reversed. 

APPEAL  from  a  judgment  of  the  District  Court  in  the 
City  of  New  York  for  the  Seventh  Judicial  District. 

The  facts  are  stated  in  the  opinion. 

Q-.  V.  Brown,  for  appellant. 

E.  Fixman,  respondent,  in  person. 

PER  CURIAM. —  [Present,  VAN  HoESEisrand  BOOKSTAVER, 
J J.]  —  Ordinarily  this  court  will  not  reverse  a  judgment 
rendered  in  the  court  below  on  the  testimony  alone,  if  there 
is  sufficient  evidence  to  support  it,  even  if  on  the  whole  evi- 
dence we  would  have  arrived  at  a  different  conclusion.  But 
in  this  case  the  compensation  demanded  is  so  dispropor- 
tioned  to  the  services  rendered,  and  the  contract  insisted 
upon  by  the  plaintiff  so  unusual,  that  we  have  deemed  it 
our  duty  to  carefully  review  the  evidence. 

From  the  undisputed  facts  it  appears  that  the  firm  of 
Stone  &  Healing,  being  indebted  to  Loomis  &  Co.,  among 
other  things  assigned  a  claim  which  the  first-named  firm  had 
against  one  Johnston  to  John  S.  Loomis  of  Loomis  &  Co. ; 
that  Loomis  thereupon  commenced  an  action  against  John- 
ston for  the  amount  of  the  claim ;  that  this  was  resisted  by 
Johnston ;  and  it  was  thought  necessary  to  procure  the  tes- 
timony of  Stone  in  support  of  the  claim.  To  this  end 
various  attempts  had  been  made  by  Mr.  Loomis  and  the 
defendant,  acting  as  his  attorney,  to  get  Stone's  evidence, 
without  success.  Stone  had,  however,  consulted  the  plain- 
tiff in  relation  to  the  matter,  and  the  latter,  on  the  9th  of 
June,  1885,  wrote  Loomis  &  Co.  that  Mr.  Stone  was  in  New 
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York  and  ready  and  willing  to  have  his  testimony  taken. 
In  this  letter  no  hint  was  given  that  the  plaintiff  expected 
anything  for  his  services.  Indeed,  Stone,  being  assignor  of 
the  claim,  should  have  been  willing  and  ready  to  support  it 
whenever  required.  Plaintiff,  however,  in  his  letter  said 
he  represented  Stone,  and  all  communications  intended  for 
Stone  should  be  sent  to  him. 

After  several  unsuccessful  attempts  had  been  made  to 
see  plaintiff,  the  parties  to  this  action  met  on  the  23d  of 
June,  1885,  plaintiff,  as  attorney  for  Stone,  and  defendant, 
as  attorney  for  Loomis.  Neither  had  been  acquainted  with 
the  other  before. 

Plaintiff  claims  that,  after  assuring  defendant  that  he 
could  get  Stone's  testimony,  he  asked  how  he  should  be 
paid,  and  states  the  remainder  of  the  conversation  as  follows: 

"  You  [the  defendant]  said,  I  will  pay  you  when  the  suit 
is  ended.  We  have  a  good  suit  here.  I  said,  that  will  not 
do,  and  I  would  not  render  services  on  these  conditions. 
You  said,  this  is  a  good  case,  and  I  said  I  could  not  help 
that,  I  would  not  agree  to  that ;  and  you  said,  I  will  pay  you 
$100 ;  will  that  do  ?  and  I  said,  that  will  do." 

According  to  plaintiff's  evidence  this  was  the  first  and 
only  sum  mentioned  by  either  as  compensation  for  plaintiffs 
services,  which  the  case  discloses  was  merely  to  bring  the 
defendant  and  the  referee  to  the  place  where  Stone  was  and 
being  present  during  the  examination,  the  whole  occupying 
but  a  few  hours  of  one  afternoon. 

But  for  this  service,  plaintiff  would  have  us  believe,  the 
defendant  agreed  to  pay  him  8100,  and  also  made  himself 
liable  for  its  payment,  although  he  was  only  acting  as  attor- 
ney for  another  in  a  case  in  which  he  apparently  had  no 
other  interest  than  as  attorney,  and  although  his  client,  as 
far  as  appears,  was  perfectly  solvent,  and  there  was  no 
necessity  for  a  personal  liability.  It  is  possible  that  an 
over-sanguine  attorney  might  make  such  a  contract,  but  the 
evidence  to  support  it  should  be  very  strong  and  satisfactory, 
and  stronger  than  we  can  find  in  this  case. 

As  far  as  we  can  understand  from  the  evidence,  plaintiff's 
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version  of  the  agreement  is  entirely  uncorroborated.  He 
claims  that  Mr.  Stoiber's  evidence  sustains  his  position,  but 
as  we  read  that  evidence  it  is  just  as  consistent  with  defend- 
ant's version  of  the  agreement  as  with  plaintiff's.  The 
entry  in  plaintiff's  register,  "  At  Stone's  house  and  took  his 
testimony.  I  am  to  receive  $100,"  rather  weakens  than 
aids  his  contention,  for  he  himself  admitted  the  words  "  I 
am  to  receive  $100  "  were  in  an  ink  "  a  little  lighter  "  than 
the  other  words,  and  such  an  entry  in  a  register  is  unusual, 
to  say  the  least. 

Plaintiff  also  claimed  that  he  "  conducted  the  examination 
principally,"  but  the  record  as  proven  on  the  trial  fails  to 
sustain  this  claim. 

He  also  testified  that  Mr.  Stone  had  told  him  his  partner 
had  assigned  a  lot  of  claims  to  Loomis  &  Co.  without  his, 
Stone's,  knowledge.  The  case  discloses  that  this  was  not 
the  fact,  but  that  Stone  had  signed  the  assignment.  It  is 
scarcely  probable  that  Mr.  Stone  would  thus  mislead  his 
attorney  when  it  could  be  of  no  service  to  him. 

We  also  think  his  testimony  in  relation  to  his  offering  to 
procure  Stone's  testimony,  before  the  production  of  the  let- 
ter, not  wholly  ingenuous. 

On  the  other  hand,  the  defendant's  version  of  the  agree- 
ment is  not  only  probable,  but  consistent  with  all  the  facts 
in  the  case.  He  says  the  claim  against  Johnston  was  for  a 
larger  amount  than  Stone  &  Healing's  debt  to  Loomis  & 
Co.,  and  that  he  promised  the  plaintiff  $100  out  of  the  pro- 
ceeds if  the  action  was  successful.  In  this  he  is  corroborated 
by  Healing's  version  of  an  interview  between  himself  and 
the  plaintiff,  and  this  version  is  in  conflict  with  plaintiff's 
evidence. 

After  a  careful  examination  of  the  case,  we  think  justice 
would  be  best  subserved  by  reversing  this  judgment,  as  was 
done  in  Macniff  v.  Luddington  (13  Abb.  N.  Cas.  407). 

Judgment  reversed  and  new  trial  ordered,  with  costs  of 
this  appeal  to  abide  event. 

VOL.  XIV— 8 
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EDWARD  SWANN,  Appellant,  against  CHARLES  SMITH, 
Respondent. 

(Decided  January  3d,  1887.) 

Defendant  was  the  keeper  of  a  bathing-house,  the  rooms  in  the  upper 
floors  of  which  were  let  in  apartments  to  lodgers,  one  of  which  was 
occupied  by  plaintiff.  The  hall-door,  which  gave  access  to  the  office  of 
the  bath-house,  was  also  the  approach  to  the  stairway  that  led  to  the 
floor  on  which  plaintiff's  room  was  situated,  and  was  usually  left 
unlocked.  Plaintiff's  door  was  furnished  with  a  spring  lock,  but  as 
a  matter  of  convenience  was  by  him  usually  left  unlocked.  Held,  that 
defendant  was  not  liable  for  a  loss  by  theft  of  property  in  plaintiff's 
room,  by  persons  and  in  a  manner  unknown,  plaintiff  having  been 
lacking  in  ordinary  care  in  not  keeping  his  door  locked. 

APPEAL  from  a  judgment  of  the  District  Court  in  the 
City  of  New  York  for  the  Seventh  Judicial  District. 

The  facts  are  stated  in  the  opinion. 
Edward  Swann,  appellant,  in  person. 
M.  Hoyt,  for  respondent. 

PER  CURIAM.  —  [Present,  VAN  HOESEN  and  BOOK- 
STAVER,  J J.]  —  The  defendant  kept  a  bathing-house,  the 
upper  floors  of  which  were  let  in  apartments  to  lodgers. 
The  plaintiff,  with  a  room-mate,  occupied  one  of  the  rooms. 
The  hall-door,  which  gave  access  to  the  office  of  the  bath- 
house, was  the  approach  to  the  stairway  that  led  to  the 
floor  on  which  the  plaintiff's  room  was  situated.  That  hall- 
door  was  generally  left  unlocked,  though  it  was  probably 
the  intention  of  the  defendant  to  have  it  kept  closed.  The 
plaintiff  knew  that  the  hall-door  was  almost  always  open. 
There  was  a  spring  lock  on  the  door  of  the  plaintiff's  room, 
which  effectually  locked  the  room,  but,  for  purposes  of  con- 
venience, the  plaintiff  inserted  something  in  the  lock  that 
prevented  it  from  working,  and  enabled  either  the  plaintiff 
or  his  room-mate  to  get  into  the  room  without  the  trouble 
of  unlocking  the  door.  The  friends  of  the  plaintiff  and  of 
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his  room-mate  also  entered  the  room  at  pleasure.  The 
defendants  had  some  mechanics  at  work  in  the  house,  and 
about  that  time  the  plaintiff  missed  some  clothing  that  was 
hung  up  in  his  room.  Who  took  it  does  not  appear,  but 
the  plaintiff  seeks  to  recover  its  value  on  the  ground  that 
the  loss  was  caused  by  the  negligence  of  the  defendant  in 
leaving,  or  suffering  the  servants  to  leave,  the  hall-door 
unlocked. 

There  is  authority  for  holding  that  a  lodging-house  keeper, 
like  the  defendant,  does  not  assume  responsibility  for  the 
goods  of  his  lodger,  as  he  does  not  take  them  into  his  cus- 
tody (Edwards  on  Bailments  §  477  ;  Smith  v.  Read,  6  Daly 
33;  see  observation  of  Judge  LOEW  on  page  35;  Kent's 
Comm.  13th  ed.  vol.  2  marg.  p.  596). 

But  conceding  that  the  defendant  was  bound  as  a  lodging- 
house  keeper  to  take  the  same  care  of  the  plaintiff's  property 
that  a  prudent  person  takes  of  his  own,  the  defendant  never- 
theless was  entitled  to  judgment  in  his  favor.  The  plaintiff 
complains  that  the  defendant  did  not  keep  the  hall-door 
locked,  and  yet  he  himself  left  the  door  of  his  own  room 
unlocked.  If  the  defendant  were  guilty  of  negligence,  so 
was  the  plaintiff,  for  he  left  his  room  open,  knowing  that 
persons  from  the  street  could  enter  the  house,  and  pass  up 
the  stairway  without  being  seen  by  any  one  in  the  office. 
Even  were  the  defendant  an  inn-keeper,  he  would  not  be 
liable  if  the  negligence  of  the  plaintiff  had  conduced  to 
the  loss  (Armistead  v.  Welde,  17  Q.  B.  261 ;  see  citation 
from  Kent,  supra). 

The  duty  of  the  plaintiff  —  a  duty  the  performance  of 
which  was  essential  to  his  right  of  action  —  was  to  use  the 
ordinary  care  that  a  prudent  man  is  expected  to  take  under 
the  circumstances ;  and  the  justice  was  right  if  he  held  that 
the  plaintiff  was  lacking  in  ordinary  care  in  leaving  his  door 
unlocked  when  he  knew  that  the  hall-door  was  also  open 
to  all  who  chose  to  enter. 

The  judgment  should  be  affirmed. 

Judgment  affirmed. 
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WILCOX  &  GIBBS  SEWING  MACHINE  COMPANY,  Appel- 
lant, against  THE  KRUSE  &  MURPHY  MANUFACTURING 
COMPANY  et  aL,  Respondents. 

{Decided  January  3d,  1887.) 

Letters  patent  were  issued  to  Gibbs,  plaintiff's  assignor,  for  an  improve- 
ment in  sewing  machines,  by  making  the  frame  in  the  form  of  the 
letter  "  G,"  claimed  as  a  useful  mechanical  device,  and  design  letters 
patent  were  also,  issued  to  Gibbs  for  the  same  form.  Held,  that  a 
trade-mark  could  not  be  acquired  in  such  form,  it  having  been  patented ; 
that,  on  the  expiration  of  the  patents,  the  use  of  such  form  was  free 
to  the  public;  and  that,  after  having  enjoyed  the  exclusive  use  of  the 
patents  for  such  form  for  the  term  granted,  plaintiff  was  estopped  to 
claim  their  invalidity. 

APPEAL  from  a  judgment  of  this  court  entered  upon  the 
dismissal  of  a  complaint  at  the  trial. 

The  facts  are  stated  in  the  opinion. 

Stephen  A.  Walker,  for  appellant. 

J.  Hampden  Dougherty,  for  respondents. 

PER  CURIAM.  —  [Present,  ALLEN  and  BOOKSTAVER,  JJ.] 
— The  action  was  brought  by  the  plaintiff  to  restrain  the 
defendants  from  the  manufacture  and  sale  of  sewing 
machines  with  certain  forms  and  devices  used  by  the  plain- 
tiff and  described  in  the  complaint,  consisting  of  frames  in 
the  shape  of  the  Roman  capital  letter  G,  and  of  the  form 
and  design  of  the  legs  and  foot  treadles  of  the  Wilcox  & 
Gibbs  sewing  machines.  An  injunction  was  obtained  by 
the  plaintiff,  which  continued  until  the  final  judgment. 

It  is  established  by  the  proof  that  on  August  10th,  1858, 
letters  patent  were  granted  to  the  plaintiff's  assignor,  Gibbs, 
for  improvements  in  sewing  machines ;  that  upon  the  sur- 
render of  said  patent,  re-issue  letters  patent  No.  2,655,  dated 
June  18th,  1867,  were  granted  to  him ;  and  that  design 
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letters  patent  No.  1,206,  dated  February  21st,  1860,  were 
granted  to  him,  giving  the  exclusive  right  to  make  and  sell 
the  "  G  "  frame  for  seven  years  from  that  date.  In  the  sched- 
ule annexed  to  the  re-issue  letters  patent  No.  2,655  this 
frame  is  described  as  follows: 

"Thus  the  general  appearance  of  the  machine  will  be 
that  of  a  Roman  letter  G,  or  of  a  hook  open  at  one  side 
where  the  table  is  interposed,  which  not  only  stamps  it 
with  a  peculiar  character,  but  is  also  exceedingly  useful,  as 
it  affords  the  greatest  possible  space  for  the  cloth  or  mate- 
rial to  be  sewed,  or  being  turned  and  twisted  under  the 
needle  and  upon  the  table." 

And  it  was  claimed  by  the  inventor,  as  a  part  of  his  in- 
vention, among  other  things,  as  follows  : 

"The  general  arrangement  of  a  sewing  machine,  com- 
prising the  parts  whereby  the  sewing  mechanism  is  brought 
into  comparative  relation  substantially  as  herein  shown  and 
described,  that  is  to  say,  combining  with  the  vibrating  nee- 
dle arm  a  frame  shaped  substantially  like  the  Roman  letter 
G  as  herein  shown  and  described  and  for  the  purpose  set 
forth." 

It  further  appears  that  the  said  re-issue  letters  patent 
expired  on  the  9th  day  of  August,  1872 ;  that  on  November 
9th,  1869,  by  letters  patent  No.  3,742,  there  were  patented 
to  the  plaintiff  the  leg  and  treadle  forming  part  of  a  ma- 
chine stand,  shown  in  the  plate  accompanying  said  patents, 
as  a  new  and  original  design  for  a  leg  and  treadle  forming 
part  of  a  sewing  machine  stand,  and  by  said  letters  the  ex- 
clusive right  of  making,  constructing,  using  and  vending 
the  said  design  was  granted  to  the  plaintiff  for  the  term 
of  fourteen  years ;  that  this  is  the  design  used  by  the  plain- 
tiff for  the  leg  and  treadle  of  its  sewing  machine  stand; 
that  the  defendants'  machine  closely  resembles  the  plain- 
tiff's, and  is  made  so  like  the  plaintiff's  that  only  on  a  very 
rigid  examination  can  a  difference  be  discovered ;  that  the 
defendants  have,  by  circulars  and  advertisements,  repre- 
sented the  machines  made  by  them  to  be  of  a  different  man- 
ufacture and  origin  from  the  plaintiff's  machines  ;  and  that 
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the  defendants  have  not  made  any  express  representations 
whatsoever  with  respect  to  the  origin  or  source  of  the  sew- 
ing machines  manufactured  and  sold  by  them. 

The  question  to  be  decided  appears  to  be  whether  or  not 
the  plaintiff  is  entitled  to  be  protected  in  the  use  of  the 
"  G  "  form  of  frame  as  a  trade-mark. 

The  design  for  the  legs  and  treadles  of  the  plaintiff  was, 
at  the  time  of  the  commencement  of  this  action,  protected 
by  letters  patent.  If  the  defendants  have  used  said  design 
for  the  legs  and  treadles  of  their  machines,  they  have  in- 
fringed the  plaintiff's  patent. 

The  federal  courts  are  vested  with  the  exclusive  jurisdic- 
tion in  cases  of  an  infringement  of  patent  rights,  and  state 
courts  have  no  power  to  restrain  infringement  of  patents, 
even  though  the  question  of  jurisdiction  is  not  raised  by  the 
defendant;  nor  does  the  expiration  of  the  patent  during 
the  pendency  of  this  suit,  give  to  this  court  any  jurisdiction 
of  the  matter.  It  is,  therefore,  clear  that  no  relief  can  be 
granted  by  this  court  to  the  plaintiff  for  the  use  of  this 
design  for  legs  and  treadles  by  the  defendants. 

The  question  left  for  decision  has  reference  to  the  right 
of  the  defendants  to  use  the  "  G  "  frame.  In  the  re-issue 
letters  patent  No.  2,655,  the  advantages  of  this  frame  are 
set  forth,  and  in  claiming  the  invention  a  claim  is  made  in 
regard  to  this  shape  of  frame  as  a  useful  mechanical  device  ; 
the  said  shape  and  form  is  also  patented  as  a  new  and 
original  design  by  letters  patent  No.  1,206,  as  hereinbefore 
stated.  Both  those  patents  had  expired  before  the  com- 
mencement of  this  suit. 

It  is  a  well-settled  principle  that  whatever  is  patented  to 
any  inventor  and  exclusively  enjoyed  by  him  or  his  as- 
signees during  the  term,  is  free  to  the  public  at  the  expira- 
tion of  the  term.  The  object  and  intention  of  the  laws 
authorizing  patents  "  is  to  secure  to  the  public  the  advan- 
tages to  be  derived  from  the  discoveries  of  individuals,  and 
the  means  it  employs  are  the  compensation  made  to  those 
individuals  for  the  time  and  labor  devoted  to  these  discov- 
eries, by  the  exclusive  right  to  make,  use,  and  sell  the 
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things  discovered  for  a  limited  time  "  (  Grant  v.  Raymond, 
6  Pet.  243). 

The  plaintiff  sought  for  and  obtained  the  exclusive  right 
to  use  this  form  of  frame,  which  was  given  by  the  letters 
patent.  Its  importance  and  value  at  the  present  time  are 
due,  in  a  great  measure  at  least,  to  the  exclusive  use  con- 
ferred by  the  patents  and  enjoyed  by  the  plaintiff.  The 
plaintiff's  rights  are  under  those  patents,  and  have  expired 
with  the  patents,  and  the  reward  provided  by  law  for  those 
who  make  inventions  has  been  received  by  the  plaintiff. 

In  Singer  Manuf.  Co.  v.  Riley  (11  Fed.  Rep'r  706)  the 
court  says: 

"  There  is  not  the  least  foundation  in  principle  or  reason 
for  allowing  the  patentees  to  continue  to  e*njoy  as  much  of  the 
monopoly  as  they  can  save  by  the  claim  to  use  exclusively 
the  trade  names  by  which  they  identified  and  secured  to 
themselves  the  reputation  of  their  inventions.  These  go 
along  with  the  invention  as  a  dedication  to  the  public  for 
purposes  of  description  and  identification." 

The  Supreme  Court  of  Ohio,  in  reversing  the  decision  of 
the  Superior  Court  in  the  case  of  Brill  v.  Singer  Manuf.  Co., 
uses  this  language  : 

"  Where  machines,  during  the  time  they  are  protected  by 
a  patent,  become  known  and  identified  in  the  trade  by 
their  shape,  external  appearance,  or  ornamentation,  the 
patentee,  after  the  expiration  of  the  patent,  cannot  prevent 
others  from  using  the  same  modes  of  identification  in  ma- 
chines of  the  same  kind  manufactured  and  sold  by  them." 

The  court  also  says :  "  It  would  be  a  poor  return  for  the 
exclusive  privilege  which  the  public  gives  for  a  long  period 
to  the  patentee,  if,  after  the  expiration  of  his  patent,  he 
shall  be  allowed  to  virtually  perpetuate  his  monopoly  by 
preventing  all  9thers  from  using  the  name  which  will  de- 
scribe and  make  known  the  invention  which  has  been  dedi- 
cated to  the  public." 

The  present  is  a  stronger  case  than  those  above  referred 
to,  for  the  reason  that  the  "  G  "  frame  itself  was  protected 
by  patents  which  have  expired. 
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The  claim  that  the  design  patent  of  1860  is  invalid,  is  not 
available  to  the  plaintiff,  for  the  reason  that  the  plaintiff  has 
enjoyed  the  exclusive  benefits  conferred  by  the  patents  dur- 
ing their  existence,  and  cannot  be  permitted  after  their 
expiration  to  claim  their  invalidity;  and  for  the  further 
reason  that  this  court  has  no  jurisdiction  of  matters  arising 
under  the  patent  laws. 

The  court  below  has  also  found,  and  we  think  the  evi- 
dence establishes,  that  the  "  G "  frame  has  certain  me- 
chanical advantages  afforded  by  its  form,  and  is  a  useful 
mechanical  structure,  and  we  think  it  has  been  shown  by 
the  proof  to  be  an  essential  part  of  the  sewing  machine. 
To  hold  that  a  trade-mark  may  be  acquired  in  a  useful  me- 
chanical structure,  *or  in  a  part  of  a  manufactured  article, 
would  be  in  conflict  with  all  the  authorities. 

The.  judgment  should  be  modified  by  striking  from  it  the 
7th  finding  of  law,  and  as  modified,  affirmed. 

Judgment  modified  accordingly,  and,  as  modified,  affirmed. 


HONORAH  CORRIGAN,  Respondent,  against  THE  DRY 
DOCK,  EAST  BROADWAY  &  BATTERY  RAILROAD  COM- 
PANY, Appellant. 

(Decided  February  7th,  1887.) 

In  an  action  for  personal  injuries  from  defendant's  negligence,  alleged  to 
have  caused  a  sore  on  plaintiffs  arm,  stiffening  it,  and  incapacitating  her 
for  business,  for  three  months,  the  jury  found  a  verdict  for  plaintiff  for 
$800.  Held,  that  although  the  court  on  appeal  was  of  the  opinion  that 
the  sore  on  plaintiff's  arm  and  the  injury  thereto  were  due  to  a  bad  con- 
dition of  plaintiff's  blood  rather  than  to  the  fall  caused  by  defendant's 
negligence,  yet,  a  medical  witness  having  testified  that  the  fall  caused 
the  sore  and  the  injury,  and  this  not  being  disproved  by  defendant, 
although  it  had  the  opportunity  to  do  so,  the  verdict  would  not  be  set 
aside. 
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Plaintiff  claimed  damages  for  loss  of  time  occasioned  by  her  disability 
to  pursue  her  calling.  Held,  that  it  was  competent  for  her  to  prove 
that  she  had  a  business  of  her  own,  and  was  a  widow  and  compelled 
to  earn  her  own  living. 

APPEAL  from  a  judgment  of  this  court  entered  upon  the 
verdict  of  a  jury  and  from  an  order  denying  a  motion  for 
a  new  trial. 

The  action  was  brought  to  recover  for  injuries  occasioned 
by  the  negligence  of  defendant's  driver,  while  plaintiff  was 
in  the  act  of  alighting  from  one  of  defendant's  horse-cars. 
The  jury  found  a  verdict  for  plaintiff  for  $800  damages. 

The  facts  are  stated  in  the  opinion. 
John  M.  Scribner,  for  appellant. 
Leo  C.  Dessar,  for  respondent. 

VAN  HOESEN,  J.  —  From  a  very  careful  reading  of  all 
the  testimony,  I  have  come  to  the  conclusion  that  it  is 
extremely  doubtful  whether  the  sore  upon  the  plaintiff's 
fore-arm  was  caused  by  the  fall  she  received  in  alighting 
from  the  car.  The  testimony  would  have  led  me,  had  I 
been  on  the  jury,  to  the  belief  that  the  sore  was  to  be  traced 
to  some  bad  condition  of  the  plaintiff's  blood.  It  is  true 
that  one  of  the  physicians  swore  that  the  sore  would  not  be 
so  persistent  if  it  were  caused  by  a  diseased  condition  of 
the  blood,  and  that,  therefore,  it  was  to  be  attributed  to 
local  causes,  but  it  is  not,  in  my  opinion,  the  duty  of  a 
juror  to  accept  the  theories  of  pvery  doctor  that  is  called 
as  a  witness  in  cases  of  this  description.  There  was  in  the 
testimony  of  the  plaintiff  herself  sufficient  to  show  that 
the  sore  was  not  the  result  of  a  local  injury,  but  of  a  dis- 
ordered system.  The  plaintiff  said  "  when  I  was  thrown 
down  there  was  a  little,  light  scratch,  and  then  it  festered 
and  mortified  like,  when  I  rubbed  it  with  soap  and  water, 
or  with  soda."  There  was  no  bruise,  no  fracture,  no  swell- 
ing ;  nothing  more  than  a  little,  light  scratch.  If,  under 
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the  action  of  soap  and  water,  that  scratch  inflamed  and 
developed  into  a  running  sore,  almost  anybody  but  an  ex- 
pert on  the  witness  stand  would  conclude  that  it  was  the 
bad  blood  of  the  patient,  and  not  the  scratch,  that  was  the 
proximate  cause  of  the  sore.  But  the  defendant  did  not 
combat  with  testimony  the  opinion  of  this  expert,  when  it 
had  the  opportunity,  and  if  the  jury  chose  to  accept  that 
opinion  as  one  that  could  not  be  disputed,  I  do  not  see 
why  the  court  should  interfere.  If  the  sore  were  the  re- 
sult of  the  fall,  and  if  that  sore,  and  not  muscular  rheuma- 
tism, stiffened  the  plaintiff's  arm  so  that  she  could  not  raise 
it  as  high  as  her  head ;  if  she  was  for  three  months  incapaci- 
tated for  business,  and  a  sufferer  from  pain ;  I  cannot  say 
that  the  damages  are  too  large.  I  do  not  say  that  had  I 
been  on  the  jury  I  should  have  acquiesced  in  the  verdict,  or 
that  I  think  it  the  most  sensible  one  that  could  have  been 
rendered,  but  it  is  not  so  entirely  opposed  to  the  evidence 
that  one  can  see  that  passion,  prejudice,  bias,  or  corruption 
controlled  or  influenced  the  action  of  the  jury,  or  that  the 
jury  failed  to  use  their  common  sense  in  deciding  the  case 
(Mi-nick  v.  Troy,  19  Hun  253,  aff'd  83  N.  Y.  514). 

With  respect  to  the  exceptions  taken  by  the  defendant, 
though  some  of  them  have  merit,  they  seem  to  me  not  to 
require  that  a  new  trial  should  be  granted,  for  it  is  appar- 
ent that  in  no  instance  was  the  defendant  prejudiced  by  the 
error  pointed  out  by  an  exception. 

But  there  are  exceptions  that  were  not  well  taken.  Among 
these  are  the  exceptions  to  the  rulings  allowing  the  plain- 
tiff to  prove  that  she  was  in  business  at  the  time  of  the  acci- 
dent, and  that  her  husband  had  died  since  she  received  her 
injuries. 

The  complaint  claimed  damages  for  loss  of  time,  occa- 
sioned by  her  disability  to  pursue  her  calling  and  earn  her 
livelihood.  It  was  proper  for  her  to  prove  that  she  had  a 
business  of  her  own.  For  the  time  that  she  was  prevented 
by  her  injuries  from  attending  to  her  business,  she  was  en- 
titled to  recover  compensation.  Nor  does  it  seem  to  me  to 
have  been  improper  to  permit  the  plaintiff  to  prove  that  she 
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was  a  widow.  Of  course,  if  immaterial  testimony  likely  to 
arouse  the  sympathies  of  a  jury  be  offered,  it  is  the  duty  of 
the  court  to  exclude  it,  but  I  conceive  it  to  have  been  ma- 
terial for  the  plaintiff  to  show  that  she  was  a  laboring 
woman,  engaged  in  a  calling  that  necessitated  the  use  of 
both  hands,  and  that  being  without  a  husband  she  was  de- 
pendent upon  her  own  exertions  for  a  living.  The  jury 
ought  to  have  been  fully  informed  as  to  the  plaintiff's  oc- 
cupation, and  as  to  the  necessity  she  was  under  of  pursuing 
it.  The  pecuniary  loss  resulting  from  an  injury  to  a  plain- 
tiff who  spends  his  time  in  pleasure-seeking  and  dissipation 
is  not  so  great  as  is  such  a  loss  to  a  bright  and  diligent  busi- 
ness man  (Boteler  v.  Bait.  R.  Co.,  38  Md.  568)  ;  nor  is  the 
loss  of  an  arm  to  a  retired  gentleman  so  serious  in  its  conse- 
quences to  him  as  is  the  loss  of  an  arm  to  one  who  is  com- 
pelled to  use  it  in  gaining  his  bread. 

Although  I  think  it  was  erroneous  to  permit  the  inquiry, 
"Do  you  support  yourself  now?"  I  cannot  see  how  the  an- 
swer could  have  prejudiced  the  defendant.  The  question 
was  immaterial,  for  the  point  in  controversy  was,  not 
whether  the  plaintiff  did,  but  whether  she  was  physically  able 
to  support  herself.  The  answer  was  that  her  son  supported 
her,  giving  her  an  allowance  every  month,  because  since 
the  accident  she  was  not  able  to  do  much.  The  defendant 
could  not  have  been  injured  by  the  inquiry  and  the  answer. 

So  the  inquiry,  "  Is  the  injury  to  the  shoulder  a  necessary 
result  or  sequence  of  the  injury  she  sustained  ?  "  could  have 
done  no  harm,  for  the  answer  was,  "  It  may  be,  if  she  re- 
ceived a  severe  injury;  but  I  could  not  swear  that  she 
received  any  injury  to  the  shoulder."  Furthermore,  the 
witness  positively  refused  to  say  anything  to  warrant  the 
inference  that  he  believed  the  sore  on  the  fore-arm,  or 
the  alleged  difficulty  in  raising  the  arm,  to  have  been  any- 
wise traceable  to  the  plaintiff's  fall.  It  is  fair  to  infer  from 
the  testimony  of  the  witness  that  he  was  sceptical  as  to  the 
fall  having  produced  the  sore  on  the  arm. 

The  question,  "Do  you  know  of  employes  having  been 
discharged  for  an  accident  occurring  on  their  cars  ? "  was 
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objectionable,  but  the  answer  did  no  harm ;  it  was,  "  I  never 
met  with  an  accident  where  the  driver  was  to  blame." 

I  think  it  was  erroneous  to  strike  out  from  the  answer 
of  the  witness  Gilbert  the  words,  "  I  saw  nothing  to  indi- 
cate to  me  that  there  was  any  injury  to  the  arm."  The 
words  were  stricken  out  because  the  witness  was  not  an  ex- 
pert, but  it  is  a  mistake  to  suppose  that  it  required  an 
expert  to  say  whether  a  man  walked  lame,  or  used  his  arm 
as  if  it  were  lame.  The  witness  had  already  sworn  that  he 
had  watched  the  plaintiff  for  the  purpose  of  discovering 
whether  there  was  any  appreciable  disability  in  her  use  of 
her  arm ;  that  she  used  her  knife  in  her  right  hand  (which 
it  is  said  she  cannot  use  with  freedom),  the  oyster  in  her 
left  hand,  and  that  she  cracked  and  opened  oysters ;  that 
she  threw  down  the  shells,  and  put  the  oyster  on  top  of  the 
counter ;  and  the  witness  gave  an  illustration  of  the  manner 
in  which  the  plaintiff  used  her  hands  and  arms.  He  said 
that  the  plaintiff  had  free  use  of  her  arms,  and  then,  after 
giving  these  facts  in  detail,  he  summed  them  all  up  in  the 
opinion  that  the  court  struck  out.  The  facts  upon  which 
the  opinion  was  founded  were  already  in  evidence,  so  that 
it  is  reasonably  certain  that  the  defendant  was  not  injured 
by  striking  the  opinion  from  the  testimony. 

One  of  the  medical  witnesses  had  said  that  he  did  not 
understand  exactly  what  counsel  meant  to  imply  by  the 
word  "  serious "  as  descriptive  of  an  injury.  When  the 
counsel  again  used  the  word,  in  examining  another  physi- 
cian, the  judge  directed  him  to  use  another  word,  but  did 
not  otherwise  restrict  the  examination.  I  see  no  objection 
to  the  word  serious,  but  no  harm  could  have  resulted  from 
temporarily  banishing  the  adjective  from  the  counsel's 
vocabulary.  He  was  left  at  liberty  to  use  any  other  word, 
and  he  elicited  from  his  witness  all  the  facts  and  all  the 
opinions  that  were  in  his  possession. 

There  was  no  error  in  the  charge. 

I  think  the  judgment  should  be  affirmed,  as  should  the 
order  appealed  from. 
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LARREMORE,  Ch.  J.,  and  BOOKSTAVEB,  J.,  concurred. 
Judgment  and  order  affirmed,  with  costs. 


THE  FIRE  DEPARTMENT  OF  THE  CITY   OF  NEW  YORK, 
Respondent,  against  JOHN  STETSON,  Appellant. 

(Decided  February  7th,  1887.) 

The  provision  of  statute  relating,  to  construction  of  passage-ways  and 
exits  in  theatres,  declaring  that  the  same  shall  be  kept  free  from 
chairs,  etc.,  and  that  no  person  shall  be  allowed  to  stand  therein  during 
any  performance  (L.  1885  c.  456  §  28),  should  be  literally  construed, 
and  as  so  construed  does  not  give  the  manager  or  proprietor  of  the 
theatre  any  discretion  to  allow  persons  to  stand  in  the  aisle  or  pas- 
sage-way, even  though  the  number  be  not  so  great  as  to  prevent  ffee 
exit  in  case  of  danger. 

To  recover  the  penalty  given  for  a  violation  of  such  act,  it  is  not  neces- 
sary to  prove  that  the  manager  of  the  theatre  knew  that  any  persons 
were  standing  in  the  passage-way  at  the  time  in  question,  or  that  lie 
gave  permission  to  any  one  to  occupy  the  passage-way.  That  a  num- 
ber of  tickets  for  a  performance  were  sold  by  defendant's  agents,  after 
they  knew  that  the  seats  in  the  house  were  filled,  is  sufficient  proof  to 
sustain  a  judgment,  in  the  absence  of  evidence  that  such  sale  was  in 
opposition  to  defendant's  wishes. 

MOTION  for  re-argument  or  for  leave  to  appeal  to  the 
Court  of  Appeals  from  an  order  affirming  a  judgment  of 
the  District  Court  in  the  City  of  New  York  for  the  Seventh 
Judicial  District. 

The  action  was  brought  to  recover  a  penalty  for  violating 
the  act  of  1885  (L.  1885  c.  456  §  28),  in  permitting  per- 
sons to  stand  in  the  passage-way  of  defendant's  theatre. 

The  facts  are  stated  in  the  opinion. 

PER  CURIAM.  —  [Present,  LARREMORE,  Ch.  J.,  ALLEN  and 
BOOKSTAVER,  JJ.]  —  We  do  not  allow  an  appeal  to  the 
Court  of  Appeals  in  actions  that  originated  in  a  district 
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court  unless  a  novel  question  is  presented  that  seems  to  us 
of  sufficient  importance  to  require  consideration  by  the 
court  of  last  resort.  Where  the  law  is  well  settled,  as  it  is 
in  the  case  before  us,  there  is  no  reason  for  granting  per- 
mission to  a  dissatisfied  suitor  to  carry  his  suit  to  the  Court 
of  Appeals. 

We  are  asked  to  nullify  a  statute,  the  meaning  of  which 
is  plain,  by  applying  to  it  rules  of  construction  that  are 
resorted  to  only  where  a  statute  is  ambiguous,  or  where  a 
literal  construction  of  its  terms  would  involve  an  absurdity, 
or  work  a  glaring  injustice.  The  statute  that  we  are  called 
to  consider  is  not  ambiguous,  nor  will  a  construction  of  it 
that  gives  effect  to  its  obvious  intention  do  any  injustice  to 
any  one.  The  object  that  the  legislature  had  in  view  was 
a  beneficent  one ;  it  was  to  prevent  the  awful  sacrifice  of 
hu^nan  life  that  is  certain  to  occur  if  no  limit  be  placed 
upon  the  practice  of  allowing  the  means  of  ingress  and 
egress  in  theatres  to  be  blocked  by  throngs  of  people  who, 
when  a  play  is  attractive,  are  admitted  by  theatrical  man- 
agers long  after  every  seat  is  occupied,  and  when,  to  use 
the  language  of  the  notices,  there  is  "  standing  room  only." 
The  fire  at  the  Brooklyn  Theatre  left  a  profound  impression 
upon  the  public  mind,  and  the  feeling  was  general  that  the 
passage-ways  for  exit  should  be  large  enough  to  give  an 
audience  a  chance  for  their  lives  in  case  of  danger,  and  that 
those  passage-ways  should  be  kept  clear,  even  when  a  strong 
pecuniary  temptation  made  the  manager  of  a  theatre  willing 
to  take  the  risk  of  filling  them  with  spectators.  It  was  not 
left  to  the  manager,  whose  pecuniary  interest  might  blind 
his  eyes,  to  determine  how  the  ways  of  exit  should  be  laid 
out,  but  the  statute  explicitly  provides  that  "•  in  all  places 
of  public  amusement  already  erected,  the  halls,  doors,  stair- 
ways, seats,  and  aisles,  shall  be  so  arranged  to  facilitate 
egress  in  case  of  fire  or  accident,  as  the  superintendent  of 
buildings,  with  the  concurrence  of  the  board  of  fire  com- 
missioners, may  deem  necessary  for  the  public  protection." 
It  will  be  observed  that  the  legislature  was  not  content 
with  placing  under  the  control  of  the  superintendent  pf 
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buildings  the  construction  of  the  means  of  exit  in  places  of 
amusement  thereafter  to  be  built,  but  it  gave  to  the  super- 
intendent the  right  to  prescribe  the  arrangement  of  the 
avenues  of  entrance  even  in  buildings  already  erected.  It 
is  for  the  superintendent  to  decide  how  wide  the  aisles  and 
stairways  shall  be,  and  it  was  presumed  that  when  the 
superintendent  considered  them  sufficient,  he  would  not 
needlessly  diminish  the  seating  capacity  of  the  house  by 
making  them  any  wider  than  is  absolutely  necessary  for 
the  public  safety.  Hence  it  became  necessary  to  provide 
that  these  avenues  should  be  kept  clear,  and  therefore  it 
was  made  the  law  that  "  all  aisles  and  passage-ways  shall  be 
kept  free  from  camp-stools,  chairs,  sofas,  stoves,  and  other 
obstructions ;  and  that  no  person  or  persons  shall  be  al- 
lowed to  stand  in  or  occupy  any  of  the  aisles  or  passage-ways 
during  any  performance." 

Notwithstanding  the  plain  and  clear  language  of  the  act, 
the  counsel  for  the  defendant  contends  that  the  manager 
has  a  right  to  place  a  part  of  the  audience  in  the  aisles  and 
passage-ways,  if  the  number  be  not  so  great  as  to  prevent 
free  exit  in  case  of  danger.  It  is  obviously  impossible  for 
any  man  to  say  how  many  people  would,  in  a  panic,  block 
up  a  narrow  passage-way.  Certain  it  is  that  in  a  rush  some 
of  the  weaker  will  be  knocked  down  and  trampled  under 
foot,  and  that  their  bodies  will  effectually  obstruct  the  way. 
It  is  not  a  question  as  to  how  long  it  may  take  to  empty 
a  theatre  where  everybody  is  cool,  and  moving  leisurely, 
but  as  to  whether  it  is  safe  to  allow  passage-ways  to  be 
blocked  when  a  crowd  of  panic-stricken  people  are  making 
a  mad  rush  for  the  doors.  The  legislature  has  made  its 
meaning  perfectly  clear,  and  has  said  that  no  person  shall 
be  allowed  to  stand  in  the  passage-ways,  and  it  is  not  for 
any  judge  to  say  that,  although  the  legislature  has  forbidden 
it,  the  manager  is  at  liberty  to  allow  forty  or  fifty  people  to 
occupy  the  ways  of  exit.  The  counsel  for  the  defendant 
argues  that  it  is  unreasonable  to  construe  the  act  so  as  to 
deprive  the  manager  of  the  opportunity  to  sell  standing 
room  in  the  aisles  and  passage-ways  when  he  may  do  so 
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without  endangering  life  or  limb.  But  the  answer  is  a 
plain  one  ;  the  intention  of  the  legislature  is  so  obvious  that 
it  requires  nullification,  not  construction,  to  defeat  it : 
furthermore,  a  hecatomb  of  lives  might  be  lost  if  the  man- 
ager should  make  a  slight  mistake  as  to  the  number  that  he 
might  pack  with  safety  in  an  aisle  or  passage-way. 

We  reject,  therefore,  any  other  than  the  literal  construc- 
tion of  the  provision  that  inhibits  the  standing  of  spectators 
in  the  passage-way. 

The  evidence  fully  sustains  the  judgment  that  was  given 
for  the  plaintiffs.  It  was  not  necessary  to  prove  that  the 
defendant  knew  that  there  were  persons  standing  in  the 
passage-ways  on  the  nights  in  question  or  that  he  gave  per- 
mission to  any  one,  on  those  occasions,  to  occupy  a  part  of 
a  passage-way.  Even  if  the  statute  did  not  impose  a  penalty 
unless  the  defendant  knowingly  permitted  the  avenues  for 
exit  to  be  occupied,  it  would  have  been  competent  to  prove 
that  knowledge  by  circumstantial  evidence.  The  case  of 
the  Verona  Cheese  Co.  v.  Murtaugh  (50  N.  Y.  314)  is  a 
precedent  useful  to  one  charged  with  the  duty  of  proving 
the  case  for  the  plaintiff  in  an  action  for  a  penalty.  It  is 
sufficient  to  prove,  even  where  a  guilty  knowledge  is  the 
gravamen  of  the  offense,  that  the  act  complained  of  was 
done  in  pursuance  of  a  general  authority  given  by  the  de- 
fendant to  his  servants  or  agents.  That  authority  may  be 
implied  from  circumstances.  If  it  appear  that  an  act  that 
is  for  the  interest  of  the  defendant,  is  done  by  his  servants 
in  the  performance  of  their  duties  as  his  employes,  it  will 
not  be  assumed,  in  the  absence  of  evidence,  that  it  was 
done  without  his  authority.  It  is,  however,  competent 
for  the  defendant  to  show,  if  he  can,  that  the  wrongful  act 
was  done  in  opposition  to  his  wishes ;  then  he  ought  not  to 
be  held  liable.  But  his  disavowal  of  the  act  is  not  con-, 
elusive  evidence.  Like  any  denial  of  guilt,  it  may  be  over- 
come by  circumstantial  evidence.  To  what  weight  would 
a  denial  by  the  defendant  of  responsibility  for  the  presence 
of  people  in  the  passage-ways  have  been  entitled  in  this 
case?  His  men  sold  tickets  of  admission  that  gave  the 
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holders  no  right  to  a  seat,  for,  after  every  seat  was  occupied 
or  sold,  the  sale  of  tickets  must  have  continued,  not  only 
once,  but  on  many  occasions,  until  a  number  of  people, 
sometimes  as  many  as  sixty,  were  standing  in  the  passage- 
way in  the  rear  of  the  orchestra  circle.  One  could  not  get 
through  them  without  shoving.  The  ushers  saw  this. 
They  must  have  done  so,  for  the  defendant's  stage  carpenter 
admits  that  he  saw  men  standing  in  the  passage-ways  on 
several  occasions.  Would  any  one  believe  that  the  ticket- 
sellers  and  the  ushers  had  entered  into  a  conspiracy  to 
thwart  the  defendant's  good  intentions?  Who  got  the 
money  for  this  violation  of  the  law?  As  was  said  by 
Judge  W.  F.  ALLEN  in  the  case  cited,  "it  will  not  answer 
to  suffer  a  party  to  escape  the  consequences  of  acts  like 
those  complained  of,  by  keeping  in  the  background,  and 
putting  forward  irresponsible  agents,  and  thus  secure  the 
benefit,  and  escape  the  perils,  of  the  wrong."  "  The  pre- 
sumption of  authority  from  the  fact  proved,  is  not  one  of 
law,  and  therefore  conclusive,  but  of  fact,  and  therefore 
it  is  for  the  jury  to  determine  whether  the  evidence  war- 
rants it." 

Of  course,  if  it  should  appear  that,  despite  the  bona  fide 
efforts  of  the  defendant's  servants,  there  was  a  knot  of  two 
or  three  persons  tarrying  for  a  moment  or  two  in  a  passage- 
way, no  sensible  justice  would  hold  that  the  statute  was 
violated;  but  upon  the  facts  indisputably  proved  in  this 
case,  the  defendant  was  liable,  notwithstanding  his  resi- 
dence in  Boston.  It  was  perfectly  proper  for  the  justice  to 
draw  the  conclusion  that  the  defendant  authorized  his  ser- 
vants to  allow  persons  to  stand  in  the  passage-ways. 

In  the  case  of  the  Verona  Co.  v.  Murtaugh  (supra),  the 
acts  complained  of  were  done  by  the  wife,  the  daughters, 
and  a  son  of  the  defendant,  and  there  was  no  evidence 
directly  proving  that  the  defendant  himself  took  any  part 
in  the  matter,  but  yet,  as  he  derived  profit  from  the  fraud 
that  was  practised,  and  as  the  members  of  his  family  were 
in  his  service,  it  was  decided  that  it  was  not  improper  to 
infer  that  he  was  aware  of  the  acts  that  were  done  for  his 
VOL.  XIV— 9 


130  COURT  OF   COMMON   PLEAS. 

Fire  Department  v.  Stetson. 

benefit,  and  upon  such  an  inference  to  hold  him  liable  for 
the  penalty. 

In  the  case  of  Sturges  v.  Maitland  (Anthon's  N.  P.  p. 
208),  which  was  tried  before  Chancellor  KENT,  and  affirmed 
by  the  Supreme  Court,  it  was  held  that  the  defendant  might 
be  liable  for  a  penalty,  though  he  was  absent  in  Virginia  at 
the  time  that  his  agent's  clerk  did  the  unlawful  act ;  and 
that,  even  if  an  intent  to  violate  the  law  were  wanting,  the 
negligence  of  the  clerk  might  be  so  gross  that  a  criminal  in- 
tent might  be  imputed  to  him,  for  which  the  defendant 
would  be  liable  to  a  penalty.  In  that  case  it  appeared  that 
the  defendant,  by  his  agent's  clerk,  had  laded  some  flour 
aboard  one  of  his  vessels,  without  having  it  inspected  and 
branded,  an  act  that  was  punishable  by  a  penalty  of  five 
dollars  for  every  barrel  so  shipped. 

In  The  People  v.  ffulburt  (4  Denio),  the  prisoner  was 
convicted  of  selling  liquor  without  a  license,  though  the 
liquor  was  sold  by  his  son.  The  prisoner  was  connected 
with  the  act  by  proof  that  he  kept  the  house  in  which  the 
offense  was  committed,  and  that  he  kept  a  bar  with  bottles 
in  it. 

In  Alt.  Gen.  v.  Siddons  (1  Crompt.  &  J.  220),  it  appeared 
that  the  master  was  absent,  and  that  some  smuggled  tobacco 
was  discovered  in  his  cellar.  His  clerk,  for  the  purpose  pf 
protecting  the  goods  from  seizure,  wrongfully  obtained  a 
permit  for  the  tobacco,  and  thereby  did  an  act  for  which  a 
penalty  was  prescribed.  The  master  was  held  liable  for 
the  penalty,  for  the  act  was  for  the  master's  benefit,  and 
the  obtaining  of  permits  was  in  the  course  of  the  clerk's 
ordinary  duties.  The  presumption,  therefore,  was  that 
the  act  was  authorized,  and  it  was  the  duty  of  the  master 
to  rebut  that  presumption. 

In  Davis  v.  Semis  (40  N.  Y.  453),  it  appeared  that  the 
agents  of  the  defendant  made  and  presented  to  the  collec- 
tor of  customs  certain  false  bills  of  lading,  in  the  interest 
of  the  defendant,  and  so  procured  clearances  of  some  of  the 
defendant's  vessels.  As  the  act  was  done  for  the  defend- 
ant's benefit,  by  his  employes,  who  were  acting  in  the  line 


NEW  YORK  — FEBRUARY,  1887.  131 

Hagan  v.  American  Baptist  &c.  Soc. 

of  their  ordinary  duties,  it  was  held  that  the  defendant, 
though  he  took  no  part  in  the  fraud,  was  liable  for  the 
penalty  imposed  upon  him  who  presents  a  false  bill  of 
lading  to  a  collector. 

There  can  be  no  doubt,  therefore,  that  the  decision  of 
the  district  court  holding  the  defendant  liable,  was  fully 
supported  by  the  authorities,  and  that  the  judgment  was 
rightly  affirmed. 

The  motion  for  a  re-argument,  or  for  leave  to  go  to  the 
Court  of  Appeals,  is  denied,  with  costs. 


Motion  denied,  with  costs. 


THOMAS  HAGAF,  Respondent,  against  THE  AMERICAN 
BAPTIST  HOME  MISSIONARY  SOCIETY  et  al.,  Appellants. 

(Decided  February  7th,  1887.) 

A  mechanic  having  entered  into  a  contract  with  a  sub-contractor  after 
the  original  agreement  between  the  sub-contractor  and  the  principal 
contractor  had  been  modified,  could  not,  under  the  mechanic's  lien  laws 
in  force  before  the  act  of  1885  (L.  1885  c.  342),  file  and  enforce  a  lien 
for  his  work  where  there  had  been  a  settlement  and  payment  in  good 
faith  between  the  contractor  and  sub-contractor  of  all  that  was  due 
the  latter  according  to  the  terms  of  the  modified  contract. 

A.,  the  owner  of  unfinished  buildings,  entered  into  a  contract  with  G., 
whereby  the  latter  contracted  to  complete  the  buildings  for  a  certain 
sum,  A.  having  the  right  to  retain  a  certain  portion  of  the  contract  price 
for  ten  days  after  the  buildings  were  finished.  G.  sublet  the  plumb- 
ing part  of  the  work  to  W.,  who  in  turn  sublet  a  part  of  his  contract 
to  plaintiff.  The  terms  of  the  payment  under  the  contract  between  G. 
and  W.  were  indefinite.  Subsequent  to  such  contract,  but  prior  to  the 
contract  with  plaintiff,  a  contract  was  entered  into  between  G.  and 
W.,  whereby  the  former  agreed  to  do  certain  work  on  a  house  for  the 
latter's  wife,  entirely  separate  from  the  houses  in  question,  to  be  paid 
for  by  the  plumbing  work  to  be  done  by  W.  on  the  houses  of  A.  under 
the  contract  with  G.  Three  days  after  the  plumbing  work  was  com- 
pleted, G.  and  W.  settled  and  balanced  their  accounts,  G.  being 
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allowed,  as  a  credit,  the  contract  price  for  the  work  done  on  the  house 
of  W.'s  wife,  at  that  time  completed.  Plaintiff,  twelve  days  after  such 
settlement,  and  fifteen  days  after  the  completion  of  his  work,  filed 
his  lien,  there  yet  being  a  large  sum  due  G.  from  A.  Held,  that  the 
two  contracts  between  G.  and  W.  should  be  construed  as  one;  that 
plaintiff  should  have  informed  himself  as  to  the  true  condition  of  the 
contract ;  and  that,  W.  having  been  paid  in  full  under  the  terms  of 
such  contract,  plaintiff  was  not  entitled  to  a  lien. 


APPEAL  from  an  order  of  this  court  at  Special  Term 
confirming  a  referee's  report  and  the  judgment  thereon. 

The  facts  are  stated  in  the  opinion. 

Edward  S.  Clinch,  for  appellants. — It  was  competent  for 
Garnsey  to  provide  in  his  first  contract  with  Warren  for 
the  payment  of  the  latter  in  any  way  that  they  might 
agree  upon  {Dowdney  v.  McCullom,  59  N.  Y.  367;  Crane 
v.  Genin,  60  N.  Y.  127;  Payne  v.  Wilson,  74  N.  Y.  348; 
Gibson  v.  Lenane,  94  N.  Y.  187). 

It  is  only  to  the  extent  of  what  is  due  or  is  to  become 
due  to  the  sub-contractor  upon  his  contract  that  the  lien 
can  attach  (Lumbar d  v.  Syracuse  £c.  R.  Co.,  55  N.  Y. 
491). 

The  right  to  the  enforcement  of  the  lien  may  be  defeated 
by  a  payment  in  good  faith,  before  the  notice  is  filed,  even 
if  such  payment  be  made  before  it  is  due  by  the  terms  of 
the  contract  {Schneider  v.  Hobein,  41  How.  Pr.  232 ;  Car- 
roll v.  Caughlin,  7  Abb.  Pr.  N.  S.  72). 

The  foundation  of  a  claim  of  a  lien  is  an  indebtedness 
existing  upon  a  contract  by  the  person  sought  to  be 
charged  (Muldoon  v.  Pitt,  54  N.  Y.  269;  Meyers  v.  Ben- 
nett, 7  Daly  471  ;  Tiley  v.  Thousand  Island  House,  9  Hun 
424 ;  DeRonde  v.  Olmsted,  47  How.  Pr.  175  ;  Knapp  v. 
Brown,  45  N.  Y.  207  ;  Dixon  v.  LaForge,  1  E.  D.  Smith 
722  ;  G-ay  v.  Brown,  Id.  725  ;  Pendleburg  v.  Meade,  Id.  728  ; 
Broderick  v.  Poillon,  2  E.  D.  Smith  554  ;  Quinn  v.  The 
Mayor  £c.,  Id.  558  ;  Walker  v.  Paine,  Id.  662). 

The   law  was   not  designed  to   do  injustice,  but  is  for 
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the  promotion  of  justice ;  but  an  unjust  and  harsh  result 
would  follow,  if  in  this  case  the  plaintiff  should  be  permit- 
ted to  recover  (Spencer  v.  Barrett,  35  N.  Y.  94). 

G-eorge  B.  Gough,  for  respondent.  —  The  moneys  due 
upon  the  contract  constitute  a  fund  for  the  payment  of 
those  who  furnish  labor  and  materials  which  enter  into  and 
enhance  the  value  of  the  owner's  buildings  (Hoyt  v.  Miner, 
1  Hill  525).  The  contracts  and  the  payments  to  become 
due  thereunder  constitute  the  security  of  the  mechanics 
employed  by  the  contractor,  and  they  furnish  work  and 
materials  on  the  faith  thereof  (Post  v.  Campbell,  83  N.  Y. 
282).  And  the  fund  so  created  can  only  be  diverted  from 
this  object,  by  payments  made  bona  fide  and  in  accordance 
with  the  terms  of  the  contract  (Crane  v.  G-enin,  60  N.  Y. 
127 ;  Payne  v.  Wilson,  74  N.  Y.  348 ;  G-ibson  v.  Lenane,  94 
N.  Y.  187  ;  Jones  Lumber  Co.  v.  Murphy,  64  Iowa  166). 
The  mechanic  has  a  right  to  examine  and  rely  upon  the 
terms  of  the  contracts,  under  which  the  fund  for  his  secur- 
ity is  accumulated  (Lumbard  v.  Syracuse  $c.  R.  Co.,  55 
N.  Y.  494 ;  Crane  v.  Genin,  supra ;  Jones  Lumber  Co.  v. 
Murphy,  supra  ;  Kneeland  on  Liens  §  130). 

The  words  "  liable  to  pay,"  in  section  1  of  the  act  of  1875, 
under  which  this  proceeding  is  had,  mean  liability  to  pay 
by  virtue  of  his  contract,  "  according  to  its  terms  "  (Heck- 
mann  v.  Pinkney,  81  N.  Y.  217). 

A  set-off  is  not  available  to  an  owner  or  contractor 
against  a  sub-contractor  to  deprive  a  mechanic  of  his  lien, 
unless  it  arise  out  of  the  contract  itself ;  as  for  defective 
work,  abandonment,  or  the  like  (Hoyt  v.  Miner,  7  Hill 
525 ;  Devlin  v.  Mack,  2  Daly  94 ;  Kneeland  on  Liens  §  131 ; 
Cheney  v.  Troy  Hospital,  65  N.  Y.  282). 

As  to  the  buildings  and  the  owner,  and  the  defendant 
contractor  against  whom  no  personal  judgment  is  asked, 
this  is  a  proceeding  in  rem  (Conkright  v.  Thompson,  1  E. 
D.  Smith  661 ;  Randolph  v.  Leary,  3  E.  D.  Smith  637  : 
Quimby  v.  Sloan,  2  Abb.  Pr.  93 ;  Thompson  v.  Gilmore^  50 
Me.  428 ;  Homans  v.  Coombe,  3  Cranch  C.  Ct.  365). 
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In  actions  in  rem,  the  burden  of  proof  is  thrown  upon 
the  owner  where  the  plaintiff  has  shown  a  prima  facie  right 
of  recovery  (Clique? s  Champagne,  3  Wall.  114,  and  cases 
there  cited). 

BOOKSTAVER,  J.  —  This  is  a  proceeding  to  foreclose  a 
mechanic's  lien  on  premises  belonging  to  the  defendant 
society,  situate  on  the  east  side  of  Lexington  Ayenue, 
between  107th  and  108th  Streets,  and  on  the  southerly  side 
of  108th  Street,  east  of  Lexington  Avenue. 

The  defendant  society  is  a  domestic  corporation,  having 
its  place  of  business  in  the  City  of  New  York.  On  the  7th 
of  February,  1885,  this  society  entered  into  a  contract  with 
the  defendant  Erasmus  D.  Garnsey,  by  which  the  latter 
agreed  to  complete  six  unfinished  buildings  on  the  above 
mentioned  premises,  for  the  sum  of  $16,000,  to  be  paid  in 
instalments,  as  the  work  progressed;  $2,000,  however,  to 
be  retained  for  ten  days  after  the  buildings  were  entirely 
finished. 

One  day  before  this  contract  was  made,  the  defendant 
William  S.  Warren  proposed  to  Garnsey  to  do  the  plumb- 
ing and  gas-fitting  work,  and  to  furnish  and  set  the  ranges 
in  the  six  Mission  Society  houses,  for  the  sum  of  $700,  for 
each  house  ;  or  for  $4,200,  in  all.  This  proposal  was  ac- 
cepted in  writing  by  Garnsey,  on  the  llth  of  February, 
1885. 

On  the  5th  of  March,  1885,  Warren  and  Garnsey  entered 
into  a  written  contract,  by  which  the  latter  agreed  to  do 
certain  work  and  furnish  material  for  the  completion  of  a 
house,  belonging  to  the  wife  of  Warren,  and  entirely  dis- 
tinct from  the  six  houses  before  mentioned,  being  known 
as  177  East  107th  Street,  for  the  sum  of  $1,600 ;  to  be  paid 
for  "  in  suitable  instalments  of  or  proportionate  amount  of 
plumbing  work,  etc.,"  to  be  done  by  Warren  on  the  six 
Mission  Society  houses,  under  the  contract  of  the  llth  of 
February,  1885.  Afterwards,  and  on  the  first  day  of  April, 
1885,  Warren  and  the  plaintiff  Hagan  entered  into  a  ver- 
bal contract,  by  which  Hagan  agreed  to  furnish  and  set  the 
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ranges  in  the  six  Mission  Society  houses,  called  for  by  the 
contract  of  the  llth  of  February,  1885,  for  $90  each,  or 
$540  in  all. 

The  plaintiff  fully  performed  his  contract  to  set  the 
ranges,  about  the  15th  day  of  April,  1885,  and  there  then 
became  due  to  the  plaintiff  the  sum  of  $540  from  the  de- 
fendant Warren,  Both  of  the  contracts  between  Warren 
and  Garnsey  were  fully  completed,  on  or  before  the  18th 
day  of  said  April,  and -there  then  became  due  said  Warren 
from  Garnsey  the  sum  of  $4,200,  less  the  payments  in  cash, 
made  to  Warren,  before  that  time ;  and  less  the  work,  labor, 
and  material  supplied  by  Garnsey  to  Warren,  under  the 
second  contract,  if  that  should  be  deducted  from  the  total 
amount  agreed  to  be  paid  under  the  first  contract. 

On  that  day  Garnsey  and  Warren  made  a  settlement  and 
adjustment  of  their  accounts  under  these  contracts,  and  it 
was  found  that  Garnsey  had  theretofore  paid  to  Warren  on 
account  of  the  first  contract  $2,448.52;  that  Garnsey  had 
fully  performed  the  work  and  furnished  the  materials  called 
for  under  the  second  contract,  amounting  to  81,600,  which 
was  then  credited  on  Warren's  contract,  for  the  work  on 
the  Mission  Society  houses ;  and  that  there  was  due  from 
Garnsey  to  Warren  the  sum  of  $151.48,  which  was  then 
and  there  paid ;  making  the  total  payments,  including  the 
amount  allowed  for  material  and  work,  under  the  second 
Garnsey  and  Warren  contract,  $4,200  ;  the  full  amount  to 
be  paid  by  Garnsey  to  Warren,  under  the  contract  of  Feb- 
ruary llth,  1885.  When  this  settlement  was  made  a 
receipt  in  full  was  taken  from  Warren  by  Garnsey. 

Twelve  days  after  this  settlement  and  final  payment,  and 
fifteen  days  after  the  plaintiff  had  finally  completed  his 
work  on  the  Mission  Society  houses,  he  filed  a  notice  of  a 
claim  of  a  lien,  for  the  amount  due  under  his  contract  witli 
Warren,  for  the  ranges ;  and  subsequently  commenced  an 
action  .to  foreclose  it.  At  the  time  of  filing  the  notice  of 
lien,  there  was  due,  or  to  become  due  from  the  Mission 
Society  to  Garnsey,  a  sum  much  larger  than  the  amount 
claimed  by  plaintiff. 
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All  of  the  foregoing  facts  are  found  by  the  referee,  or 
stated  in  his  opinion,  and  are  clearly  established  by  the 
evidence. 

The  referee  held  that  the  contractor  Garnsey  and  the 
sub-contractor  Warren  could  not  defeat  the  lien  of  a  work- 
man by  setting  off,  against  the  contract  first  entered  into 
between  them,  the  second  contract,  for  the  completion  of 
the  building  known  as  177  East  107th  Street,  and  disallowed 
the  item  of  $1,600  for  the  work  done  and  materials  fur- 
nished on  that  building ;  and  this  seems  to  have  been  the 
only  question  litigated  before  him.  But,  upon  this  appeal, 
the  plaintiff,  in  addition  to  supporting  the  ruling  of  the 
referee,  claimed  that  the  settlement  between  Garnsey  and 
Warren  was  collusive  and  fraudulent  as  against  him ;  and 
it  is  proper  that  this  question  should  be  first  disposed  of. 

The  referee  has  not  found  nor  was  he  requested  by  the 
plaintiff  to  find  that  there  was  any  collusion  or  fraud  in 
the  settlement. 

We  have  examined  the  evidence,  and  perhaps  Warren 
has  so  given  his  testimony,  that  an  inference  of  collusion 
might  be  drawn  therefrom,  if  it  were  implicitly  relied  upon. 
But  the  defendant  Garnsey  directly  contradicts  the  testi- 
mony of  Warren  on  this  subject,  and,  we  think,  is  corrobo- 
rated by  the  facts  in  the  case,  while  Warren  is  not. 

Mr.  Warren  testifies  that,  before  the  receipts  were  ex- 
changed between  him  and  Garnsey,  the  latter  told  him  his 
contract  with  the  Home  Mission  Society  was  such,  that  if 
any  lien  was  placed  on  the  buildings,  he  could  not  get  his 
money ;  and  if  Hagan  should  put  a  lien  on  the  buildings, 
as  he  had  spoken  of  doing,  he  could  not  get  that  payment ; 
and  that  the  best  way  out  was  to  exchange  receipts,  which 
would  stop  Hagan  from  putting  on  the  lien  ;  and,  in  that 
way,  he  could  get  the  money,  and  would  give  it  to  him ;  so 
that  he  could  pay  Hagan  the  amount  due  him  for  his 
ranges. 

It  is  apparent  that  this  version  of  the  matter  cannot  be 
correct ;  for,  at  that  time,  Garnsey  paid  Warren  the  full 
amount  due  him  under  the  contract  of  February  llth,  1885, 
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less  the  $1,600  for  work  and  material  under  the  second 
contract.  This  included  the  $540,  due  from  Warren  to 
Hagan,  under  the  contract  between  them,  and  in  no  other 
way  could  the  full  amount  have  been  made  up,  and  Warren 
does  not  claim  he  Jias  not  been  paid  the  full  amount  due 
him  under  the  contracts.  The  settlement  was  made  after- 
all  the  work,  under  both  contracts,  had  been  done ;  and  in 
strict  conformity  with  the  terms  of  these  contracts,  and,  as 
we  think,  in  entire  good  faith,  and  without  collusion. 

The  only  question  remaining  is,  whether  or  not  the  learned 
referee  was  right  in  disallowing  the  item  of  $1,600  for  the 
work  done  by  Garnsey,  on  the  house  177  East  107th  Street. 
He  held  that  this  item  was  in  the  nature  of  a  set-off ;  and 
that  the  amount  due  to  Garnsey,  on  the  contract,  could  not 
bo  applied  in  the  discharge  of  Garnsey's  obligations,  under 
the  contract  with  Warren,  for  the  work  on  the  Mission 
Society's  houses,  and  regarded  the  two  contracts  between 
Garnsey  and  Warren  as  entirely  separate  and  independent 
building  contracts. 

It  is  conceded  that  a  general  indebtedness  cannot  be  set 
off,  as  against  a  mechanic,  by  parties  standing  between  him 
and  the  owner  (Hoyt  v.  Miner,  7  Hill  525 ;  Devlin  v.  Mack, 
2  Daly  94;  Bullock  v.  Horn,  5  West.  Rep'r  198) ;  and  that, 
if  the  two  contracts  between  Garnsey  and  Warren  are  en- 
tirely separate  and  independent  of  each  other,  the  claim  one 
of  the  parties  might  have  against  the  other,  arising  out  of 
one  contract,  would  be  a  general  indebtedness,  as  far  as  the 
rights  of  laborers  and  material  men  would  be  concerned, 
under  the  other  contract. 

But  are  these  two  contracts  entirely  separate  and  inde- 
pendent of  each  other  ? 

The  first  contract  was  finally  made  between  Garnsey  and 
Warren,  by  the  acceptance  of  the  former,  on  the  llth  of 
February,  1885,  of  a  proposal  made  by  the  latter,  before 
that  time. 

In  this  acceptance,  Garnsey  says:  "About  pa}-ments,  I 
will  arrange  to  give  you,  according  as  the  work  shall  pro- 
ceed, satisfactory  instalments." 
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The  second  contract  between  the  same  parties  was  en- 
tered into  on  the  5th  of  March,  1885,  by  the  acceptance  of 
Warren  of  a  proposition,  theretofore  made  by  Garnsey,  to 
do  certain  work  on  the  house  177  East  107th  Street,  for  the 
sum  of  $1,600,  "  to  be  paid  for  in  suitable  instalments  of  or 
proportionate  amount  of  plumbing  work,"  etc.,  to  be  per- 
formed by  Warren,  on  the  Mission  Society's  houses. 

This  provision,  as  to  payment  in  work,  contained  in  the 
second  contract,  by  its  very  terms,  refers  to  the  first  con- 
tract ;  and  we  think,  therefore,  that  the  two  contracts  must 
be  read  together;  or,  at  least,  that  the  first  contract  must 
be  regarded  as  having  added  thereto,  or  inserted  therein, 
that  part  payment  was  to  be  made  in  work  and  material 
upon  another  building;  and  the  remainder  to  be  paid  in 
cash ;  especially  as  the  provision  for  payments,  contained  in 
the  acceptance  of  the  first  contract,  was  indefinite,  and  left 
for  future  arrangement. 

The  last  of  these  contracts  was  made  nearly  a  month  be- 
fore the  contract  between  the  plaintiff  and  Warren ;  and 
the  referee  has  so  found ;  although,  in  his  opinion,  he  seems 
to  have  lost  sight  of  this  fact,  and  states  that  the  plaintiff's 
contract  was  made  before  the  second  contract  between 
Garnsey  and  Warren,  and  constructs  his  argument  and 
draws  his  conclusions  on  this  error  of  fact. 

It  is  not  necessary  for  us  to  determine  whether  or  not  a 
building  contract  can  be  modified  after  sub-contracts  have 
been  made  under  it  with  mechanics  ;  as  that  question  does 
not  arise  in  this  case. 

The  question,  in  this  case,  is  whether  a  mechanic,  having 
entered  into  a  contract  with  a  sub-contractor,  after  the 
original  agreement  between  the  sub-contractor  and  the  prin- 
cipal contractor  had  been  modified,  can  file  and  enforce  a 
lien  for  his  work,  when  there  has  been  a  settlement  and 
payment  in  good  faith  between  the  contractor  and  sub- 
contractor, of  all  that  is  due  the  latter,  according  to  the 
terms  of  the  modified  contract. 

From  the  evidence  we  infer  that  the  plaintiff  neither  saw 
nor  asked  to  see  either  of  the  contracts  between  Garnsey 
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and  Warren.  Nor  is  it  certain,  from  the  evidence,  what 
Warren  told  him  about  the  contracts  he  had  with  Garnsey ; 
although  he  says  he  thinks  he  explained  the  contract  to 
the  plaintiff. 

A  party  furnishing  materials  or  doing  work,  relying  upon 
the  lien  given  by  statute  for  security,  must  examine  the 
contract  with  the  owner;  for  it  is  only  to  the  extent  of 
what  is  due  or  to  become  due  upon  this  contract,  that  his 
lien  can  attach.  If  he  furnishes  the  material,  or  does  the 
work  for  a  sub-contractor,  in  like  reliance,  he  should  not 
only  examine  the  contract  with  the  owner,  but  also  that  of 
the  sub-contractor;  for,  if  the  sub-contractor  fails  to  per- 
form his  contract,  so  that  nothing  becomes  payable  thereon, 
or  is  paid  hi  full,  according  to  its  terms,  in  case  of  perform- 
ance, there  can  be  no  lien  within  the  principle  of  Carman 
v.  Mclncrow  (13  N.  Y.  70)  ;  Lumbard  v.  Syracuse  frc.  R.  Co. 
(55  N.  Y.  491)  ;  Crane  v.  Genin  (60  N.  Y.  127). 

Had  he  made  this  examination,  the  first  contract  would 
have  shown  that  the  terms  of  payment  were  indefinite, 
which  would  have  led  to  further  inquiry ;  and  this  would 
have  revealed  the  execution  of  the  second  contract,  by 
which  he  would  have  discovered  that  part  payment  of  the 
first  contract  was  to  be  made  in  labor  and  material  fur- 
nished on  another  building.  Indeed,  it  was  the  duty  of 
Warren,  when  inquired  of  by  the  plaintiff,  to  have  informed 
him  of  the  terms  of  both  contracts ;  for,  at  that  time,  the 
one  modified  the  other,  as  we  have  before  shown. 

This  being  the  case,  Garnsey  and  Warren  had  the  right, 
at  any  time  after  the  completion  of  both  contracts,  to  make 
a  settlement  and  payment,  in  good  faith,  of  the  amounts 
due  under  them.  This  they  did,  on  the  18th  of  April,  1885; 
twelve  days  before  plaintiff  filed  his  lien.  He  acquired  a 
specific  lien,  if  ever,  when  he  filed  his  notice,  and  not 
before.  Up  to  that  time,  he  was  a  general  creditor,  with 
no  greater  equities  than  other  general  creditors  (Payne  v. 
Wilson,  74  N.  Y.  355).  When  he  did  file  his  notice  of  lien, 
it  could  only  attach  to  the  extent  of  what  was  due,  or  to 
become  due  to  the  sub-contractor,  upon  his  contract  (Lion- 
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bard  v.  Syracuse  $c.  R.  Co..  supra).  The  plaintiff  could 
not  claim  more,  nor  was  he  entitled  to  more  than  a  sub- 
rogation to  the  rights  of  Warren  ;  and  as  there  was  nothing 
due  from  Garnsey  to  Warren,  when  he  filed  his  notice  of 
claim,  on  the  30th  of  April,  1885,  there  was  nothing  to 
which  plaintiff's  claim  could  attach. 

The  right  to  the  enforcement  of  the  lien  may  be  defeated 
by  a  payment  in  good  faith,  before  the  notice  is  filed  (Car- 
roll v.  Couyhlin,  7  Abb.  Pr.  N.  S.  72;  Schneider  v.  Holbein, 
41  How.  Pr.  232).  The  foundation  of  a  lien  is  an  indebted- 
ness existing  upon  a  contract  by  the  person  sought  to  be 
charged ;  and  as  no  such  indebtedness  from  Warren  to 
Garnsey  existed,  at  the  time  of  filing  the  notice,  there  was 
no  basis  for  the  claim  of  the  plaintiff  to  rest  upon  (Mul- 
doon  v.  Pitt,  54  N.  Y.  269 ;  Meyers  v.  Bennett,  7  Daly  471 ; 
Gibson  v.  Lenane,  94  N.  Y.  183). 

We  are  therefore  of  the  opinion  that  the  plaintiff  ac- 
quired no  lien  which  he  could  enforce  against  either  of  the 
appellants  herein,  unless  it  can  be  established  that  it  is  un- 
lawful, as  against  material  men  and  laborers,  for  a  sub-con- 
tractor to  make  a  contract  by  which  he  agrees  to  receive 
payment  in  anything  but  money.  That  such  a  contract 
between  the  owner  and  principal  contractor  is  not  unlawful, 
is  clear ;  for  section  1819  of  the  Consolidation  Act,  under 
which  these  proceedings  were  begun,  contemplates  the 
making  of  just  such  contracts,  and  Dowdney  v.  McCullom 
(59  N.  Y.  367),  we  think,  establishes  the  validity  of  such  a 
contract  between  the  principal  contractor  and  a  sub-con- 
tractor ;  and  we  can  see  no  difference  in  principle  between 
these  cases  and  the  one  under  consideration.  We  think 
the  original  contract  between  Garnsey  and  Warren,  as 
modified  by  the  agreement  of  March  5th,  was  entirely  legal 
and  valid  as  against  the  plaintiff. 

But  it  is  argued  that  if  we  affirm  the  validity  of  such  a 
contract,  as  against  material  men  and  laborers,  we  would 
thereby  deprive  material  men  and  laborers  of  their  lien 
upon  any  of  the  buildings  erected  under  such  contracts. 
We  fail  to  see  the  force  of  this  argument ;  for,  if  payments 
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were  to  be  made  in  money,  instead  of  work  and  material, 
and  such  payments  were  actually  made  before  the  material 
men  filed  their  notice  of  lien,  such  notice  would  attach 
nothing,  just  as  in  this  case.  If,  on  the  other  hand,  Garn- 
sey  had  made  default  in  doing  the  work,  or  furnishing  the 
material,  which  he  was  to  do,  in  part  payment  of  Warren's 
work,  then,  to  the  extent  of  the  value  of  such  work  and 
materials  not  furnished,  the  plaintiff's  lien  would  have 
attached,  and  could  have  been  enforced. 

These  proceedings  were  equitable  in  their  nature,  and 
the  statutes  on  which  they  are  founded  are  to  be  construed 
liberally,  in  order  to  carry  out  their  intent :  but  not  at  the 
expense  of  justice.  If  the  defendant,  the  Mission  Society, 
were  compelled  to  pay  plaintiff's  claim,  it  would  be  entitled 
to  deduct  the  amount  so  paid  from  the  total  sum  to  be  paid 
Garnsey,  for  the  entire  work  upon  its  houses;  for,  in  no 
event,  could  it  be  required  to  pay  more  than  the  contract 
price  agreed  to  be  given  him.  This  would  wrork  injustice  to 
Garnsey ;  for  he  performed,  in  good  faith,  his  contract  with 
Warren,  by  supplying  work  and  material  on  the  house,  177 
East  107th  Street,  under  an  agreement  which  provided 
that  the  value  of  such  work  and  material  should  be  allowed 
as  a  payment,  on  the  contract,  for  the  work  on  the  Mission 
Society's  houses,  to  be  done  by  Warren ;  and  if  the  plain- 
tiff could  now  compel  Garnsey  to  pay  him  for  the  material 
and  work  furnished  by  him,  under  his  contract  with  Warren, 
Garnsey  would  have  to  pay  for  the  same  work  twice ;  once, 
in  material  and  work,  and  the  second  time,  in  money.  We 
do  not  think  the  law  was  intended  to  work  such  an 
injustice. 

The  judgment  and  order  appealed  from  should  be  re- 
versed and  a  new  trial  ordered,  with  costs  to  the  appellants 
of  this  appeal. 

Having  arrived  at  this  conclusion,  it  is  unnecessary  to 
notice  the  question  of  the  extra  allowance  granted  upon 
the  confirmation  of  the  report,  further  than  to  say  that  this 
court  has  decided  that  the  Mechanic's  Lien  Act  does  not 
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authorize  the  granting  of  extra  allowances  (Rush  v.  Jones, 
N.  Y.  Month.  Law  Bui.  61). 

ALLEN,  J.,  concurred. 
LARREMORE,  Ch.  J.,  dissented. 

Judgment  and   order   reversed   and   new  trial  ordered, 
with  costs  of  appeal  to  appellants. 


DAVID  KAHNWEILEE,  Respondent,  against  ANDREW  J. 
SMITH,  as  Executor  of  the  Last  Will  and  Testament 
of  Alexander  M.  C.  Smith,  Deceased,  Appellant. 

(Decided  February  7th,  1887.) 

In  an  action  to  recover  a  balance  on  account  of  goods  alleged  to  have 
been  sold  to  defendant's  testator  for  use  of  certain  steamboats,  it  ap- 
peared that  plaintiff  had  dealings  with  testator  in  relation  to  such 
boats,  but  that,  at  the  time  of  the  sale  on  the  order  of  testator's 
brother,  the  latter  had  a  bill  of  sale  of  such  boats  from  the  testator 
to  himself,  which  was  unrecorded.  Plaintiff  testified  that  he  had  no 
knowledge  of  such  transfer.  Held,  that  the  question  as  to  whom  the 
goods  were  sold  was  one  of  fact  for  the  jury,  and  their  verdict  should 
not  be  disturbed. 

In  such  action,  affidavits  of  the  testator  in  regard  to  the  ownership  of 
the  vessel  were  produced  from  the  custom  house  and  admitted  in 
evidence  over  defendant's  objection  that  they  were  incompetent. 
Held,  that  this  was  not  erroneous,  the  objection  being  too  general ; 
and  that  such  affidavits  were  'admissible  as  declarations  of  the  party 
in  interest  to  off-set  his  own  statement. 

In  an  action  against  an  executor,  plaintiff  made  affidavit  that  he  pre- 
sented his  claim  in  August,  1883;  that  defendant,  about  May,  1884, 
promised  to  pay  it;  that  he  presented  it,  with  vouchers,  duly  verified, 
May  3d,  1885 ;  and  that  defendant  never  disputed  it  until  September  5th, 
1885,  when  he  notified  plaintiff  that  he  refused  to  refer  it.  Defend- 
ant's affidavit  stated  that  letters  testamentary  were  issued  to  him  in 
October,  1883,  and  that  the  time  to  present  claims  expired  in  October, 
1884 ;  and  denied  any  presentation  until  September,  1885.  Held,  that 
no  such  presentation  and  refusal  to  pay  or  to  refer  were  shown  as 
would  make  the  estate  chargeable  with  costs. 
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APPEAL  from  a  judgment  of  this  court  entered  on  the 
verdict  of  a  jury  and  from  an  order  denying  a  motion  for 
a  new  trial. 

The  action  was  brought  to  recover  a  balance  due  upon 
an  account  for  goods  sold  and  delivered  to  Alexander  M. 
C.  Smith  in  his  lifetime,  for  the  use  of  certain  steamers 
alleged  to  have  been  owned  by  him.  The  defendant  claims 
that  the  sale  and  credit  were  not  to  the  deceased,  but 
to  his  brother  Philemon  H.  Smith.  Alexander  died  after 
the  goods  had  been  delivered.  During  his  life  he  had  two 
brothers,  namely,  Andrew  J.  (this  defendant),  and  Philemon 
H.,  who  superintended  and  managed  his  business.  The 
testimony  shows  that  an  order  for  the  articles  in  question 
was  received  by  the  plaintiff.  This  was  supplemented  by 
a  letter  signed  "  A.  M.  C.  Smith  per  P.  H.  Smith." 

It  further  appeared  from  plaintiff's  testimony  that  he  had 
had  dealings  with  A.  M.  C.  Smith  for  a  number  of  years, 
and  that  his  business  transactions,  during  all  that  time,  had 
been  with  him  personally.  There  was  no  oral  evidence 
offered  by  P.  H.  Smith  to  dispute  plaintiff's  claim,  but 
documentary  evidence  was  offered  showing  that,  about 
four  months  before  the  sale  of  the  goods  in  question,  A. 
M.  C.  Smith  had  given  power  of  attorney  to  this  defend- 
ant, authorizing  him  to  dispose  of  the  property  of  the  de- 
ceased, real  or  personal.  Under  this  power  of  attorney, 
dated  February  17th,  1883,  but  not  recorded  until  May 
22d,  1885,  a  transfer  of  the  steamboats  involved  in  this 
litigation  was  made.  The  plaintiff  averred  that  he  never 
had  any  knowledge  of  this  secret  transfer. 

Butler,  Stillman,  $  Hubbard,  for  appellant. 
Greorge  F.  Murray,  for  respondent. 

LARREMORE,  Ch.  J. —  A  clear  question  of  fact  was  raised 
by  the  testimony  and  fairly  submitted  to  the  jury,  whether 
Philemon  H.  Smith  was  the  agent  of  A.  M.  C.  Smith  in  the 
transactions  above  referred  to.  Upon  this  point  a  verdict 
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of  the  jury  is  decisive.  The  long  interval  of  time  that 
elapsed  between  the  transfer  of  the  boats  and  its  public 
record  was  at  least  a  matter  of  suspicion,  and  the  jury  had 
a  right  to  take  that  fact  into  consideration  in  adjudicating 
the  rights  of  the  parties. 

The  only  exception  in  the  case  that  appears  to  deserve 
consideration  is  to  the  overruling  of  the  objection  to  the 
admission  in  evidence  of  certain  affidavits  in  regard  to  the 
ownership  of  the  vessels  produced  from  the  Custom  House. 
The  objection  to  this  evidence  was  that  it  was  incompetent. 
This  objection  was  too  general  in  its  character  to  avail  the 
appellant  upon  this  appeal.  The  specific  ground  of  the  objec- 
tion was  not  stated.  If  it  had  been,  the  respondent  might 
have  so  framed  his  question  as  to  have  avoided  the  objec- 
tion. Moreover,  an  affidavit  of  ownership  in  a  question  of 
liability  of  this  character,  might  well  be  held  as  a  declara- 
tion by  a  party  in  interest  to  offset  his  own  statement,  or 
that  of  his  legal  representative  in  an  action  of  this  nature. 

After  examination  of  the  testimony  and  the  authorities 
cited  in  support  of  the  claim,  I  do  not  think  that  costs 
should  be  aAvarded  against  the  executor  in  this  action.  It 
is  not  shoAvn  that  there  was  such  a  presentation  of  the 
claim  and  refusal  of  its  payment  or  to  refer  it  as  to  make 
the  estate  chargeable  with  costs. 

To  this  extent  the  judgment  should  be  modified,  and  as 
modified  affirmed. 

ALLEN  and  BOOKSTAVER,  JJ.,  concurred. 
Judgment  modified,  and  as  modified  affirmed. 


MINA  LAMLINE,  Respondent,  against  THE  HOUSTON,  WEST 
STREET  &  PAVONIA  FERRY  RAILROAD. Co.,  Appellant. 

(Decided  February  7th,  1887.) 

In  an  action  for  personal  injuries  from  a  fall  alleged  to  have  been  caused 
by  the  sudden  starting  of  defendant's  horse  car,  in  charge  of  a  driver 
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only,  while  plaintiff  was  in  the  act  of  boarding  it,  the  driver  testified 
that  he  did  not  see  plaintiff  at  the  time  and  place  at  which  she  stated 
that  she  attempted  to  board  the  car.  Defendant  requested  the  court 
to  charge  that  if  the  driver  exercised  the  watchfulness  which  any  dis- 
creet and  careful  man  would  have  exercised  to  see  or  hear  persons 
desirous  of  becoming  passengers,  and  if  then  he  did  not  see  or  hear 
the  hail  of  plaintiff,  and  did  not  see  plaintiff  immediately  before  or  at 
the  time  of  her  attempt  to  board  the  car,  or  while  on  the  step,  then 
defendant  was  entitled  to  a  verdict.  Held,  that  a  refusal  to  give  such 
instruction  was  error,  for  which  a  judgment  for  plaintiff  should  be 
reversed. 

Defendant  also  requested  the  court  to  instruct  the  jury  that  the  absence 
of  a  conductor  on  a  one-horse  car  was  not  negligence.  The  court 
declined  so  to  charge,  but  stated  that  the  jury  were  to  say,  from  all 
the  facts  in  the  case,  whether  a  conductor  was  necessary  upon  such  a 
car.  Held,  error. 

APPEAL  from  a  judgment  of  this  court  entered  on  the 
verdict  of  a  jury. 

The  action  was  brought  to  recover  damages  for  injuries 
alleged  to  have  been  sustained  by  the  plaintiff  through  the 
negligence  of  the  defendant. 

According  to  the  testimony  on  the  part  of  the  plaintiff,  she 
and  her  daughter,  on  the  24th  day  of  October,  1884,  were 
waiting  at  the  northwest  corner  of  Third  Street  and  Avenue 
B.  for  a  Houston  Street  car.  They  hailed  a  car,  and  the 
driver  looked  at  them  and  stopped  the  car.  When  the 
plaintiff  was  in  the  act  of  boarding  it,  and  had  her  right 
hand  on  the  railing  of  the  platform,  and  one  foot  upon  the 
step  of  the  platform,  the  car  was  suddenly  started,  and  she 
was  thrown  down  and  dragged  upon  the  street  and  was 
injured.  The  plaintiff  testified  that  the  number  of  the 
car  was  13. 

The  driver  of  the  defendant's  car  No.  13,  on  the  24th 
day  of  October,  1884,  was  called  as  a  witness,  and  testified 
that  he  did  not  stop  the  car  for  the  plaintiff,  that  he  never 
saw  her  at  the  time  and  place  at  which  she  claimed  to  have 
hailed  him,  and  that  he  knew  of  no  accident  having  oc- 
curred at  that  place  on  that  day. 

The  car  was  a  one-horse  car,  commonly  called  a  "  bobtail 
car,"  and  had  no  conductor. 
VOL.  XIV— 10 
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At  the  conclusion  of  the  charge,  the  counsel  for  the 
defendant  requested  the  judge  to  charge  that  if  the  driver 
exercised  the  watchfulness  which  any  discreet  and  careful 
man  would  have  exercised  under  the  circumstances,  to  see 
or  hear  persons  desirous  of  becoming  passengers,  and  if 
then  he  did  not  see  or  hear  the  hail  of  the  plaintiff,  and  did 
not  see  the  plaintiff  immediately  before  or  at  the  time  of 
her  attempt  to  board  the  car  or  while  she  was  on  the  step, 
then  the  defendant  was  entitled  to  a  verdict.  The  judge 
declined  to  charge  as  requested,  except  as  he  had  charged. 
The  judge  had  charged  generally  on  the  question  of  the 
defendant's  negligence  and  stated  the  established  rule  in 
regard  to  it. 

The  jury  rendered  a  verdict  for  plaintiff  for  $4,000.  A 
motion  by  defendant  for  a  new  trial  was  denied,  and 
judgment  for  plaintiff  entered  on  the  verdict.  From  the 
judgment  and  the  order  denying  the  motion  for  a  new  trial, 
defendant  appealed. 

John  E.  Devlin,  for  appellant. 
Adolph  L.  Sanger,  for  respondent. 

ALLEN,  J.  —  [After  stating  the  facts  as  above.]  —  The 
negligence  charged  against  the  defendant  in  this  case  was 
that  the  driver,  having  seen  the  hail  of  the  plaintiff  and 
stopped  his  car  for  the  purpose  of  allowing  her  to  get  on, 
suddenly  started  it  while  she  was  in  the  act  of  boarding  the 
car.  If  it  is  true  that  the  driver  did  see  the  plaintiff  and 
stop  the  car  for  her  and  started  while  she  was  attempting 
to  get  on,  the  defendant  would  be  chargeable  with  neg- 
ligence. It  is  equally  true  that  if  the  driver  was  exercising 
the  care  required  of  him  by  the  law,  and  did  not  see  the 
plaintiff,  and  had  no  knowledge  that  she  was  in  the  act  of 
boarding  the  car,  the  defendant  could  not  be  held  liable. 
The  driver,  in  looking  out  for  persons  desiring  to  become 
passengers,  was  bound  to  exercise  that  ordinary  care  which 
a  person  ought  to  observe  under  the  particular  circum- 
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stances  in  which  he  was  placed.  Ordinary  care  is  that 
decree  of  care  which  a  person  of  ordinary  prudence  is  pre- 
sumed to  use  under  particular  circumstances,  to  avoid  in- 
jury to  others,  and  is  in  proportion  to  the  danger  to  be 
avoided.  It  has  relation,  to  the  business  in  which  the  party 
is  engaged.  If  the  driver  of  this  car  was  exercising  this 
care  and  did  not  see  the  plaintiff,  his  duty  in  this  regard 
was  performed.  Therefore  the  request  to  charge  presented 
a  sound  proposition  of  law  directed  to  the  circumstances 
of  the  case  as  disclosed  by  the  evidence.  As  the  instruc- 
tion asked  for  was  correct  in  principle,  and  presented  a 
question  of  law  bearing  upon  the  evidence,  the  defendant 
was  entitled  to  have  it  given  to  the  jury.  We  think  the 
defendant's  exception  to  the  refusal  to  charge  this  request 
was  well  taken. 

The  defendant  also  requested  the  judge  to  charge  that 
the  absence  of  a  conductor  on  a  one-horse  car  is  not  negli- 
gence. The  judge  declined  so  to  charge,  and  stated  that 
the  jury  were  to  say,  from  all  the  facts  in  the  case,  whether 
a  conductor  was  necessary  or  not.  It  had  been  shown  on 
the  part  of  the  plaintiff  that  the  car  in  question  was  a  one- 
horse  car,  and  had  no  conductor.  We  think  it  was  error  to 
refuse  to  charge  this  request.  There  is  no  statute  requiring 
a  conductor  upon  a  one-horse  car.  In  Brooklyn  City  R.  Co. 
v.  Brooklyn  (37  Hun  413),  the  court  say,  "Whether  a 
railroad  shall  have  large  or  small  cars,  with  or  without  a 
conductor,  and  how  often  the  car  shall  run,  and  when,  are 
subjects  left  with  the  companies  under  their  charters,  and 
subject  to  legislative  control."  It  could  not,  therefore,  be 
properly  left  to  a  jury  to  decide  whether  a  conductor  was 
necessary  or  not.  The  question  to  be  left  to  the  jury,  on 
the  issue  of  the  defendant's  negligence,  was  whether,  under 
the  actual  circumstances  of  the  case,  the  defendant  exer- 
cised the  care  and  prudence  required  of  it  in  what  it  did, 
and  whether  its  negligence  caused  the  injury  (Grreppen  v. 
N.  Y.  Cent.  R.  Co.,  40  N.  Y.  41). 

These  errors  lead  to  a  reversal  of  the  judgment  and  order. 
A  new  trial  is  ordered.  Costs  to  abide  the  event. 
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J.  F.  DALY  and  BOOKSTAVER,  J  J.,  concurred. 

Judgment  and   order   reversed  and   new  trial  ordered, 
with  costs  to  abide  the  event. 


In  the  Matter  of  the  Assignment  of  FREDERICK  LINK  to 
DAVID  C.  LINK,  for  the  Benefit  of  Creditors. 

(Decided  February  7th,  1887.) 

During  the  terra  of  a  lease,  the  lessee  made  a  general  assignment  for  ben- 
efit of  creditors.  He  had  previously  paid  the  monthly  rent  up  to  the 
month  in  which  the  assignment  was  made.  It  did  not  appear  that  the 
assignee  ever  took  possession  of  the  leasehold  property,  or  in  any  way 
intermeddled  therewith.  Held,  that  a  claim  for  the  rent  subsequently 
accruing  was  not  provable  against  the  assigned  estate. 

APPEAL  from  an  order  of  this  court  rejecting  a  claim 
under  a  general  assignment  for  the  benefit  of  creditors. 

The  facts  are  stated  in  the  opinion. 

Emmet  $•  Robinson,  for  the  claimant,  appellant. 

Paddock  £  Cannon,  for  the  assignee,  respondent. 

LARREMORE,  Ch.-  J.  —  On  February  12th,  1885,  a  lease 
was  made  by  the  New  York  Life  Insurance  and  Trust  Com- 
pany (as  trustee)  to  Frederick  Link,  demising  certain 
premises  for  the  term  of  one  year,  at  the  rent  of  $1140,  pay- 
able monthly.  The  tenant  paid  the  rent  reserved  up  to  and 
including  November,  1885.  In  the  month  of  December  fol- 
lowing, the  tenant,  and  the  firm  of  which  he  was  then  a 
member,  made  a  general  assignment  of  his  individual  and 
the  co-partnership  property  for  the  benefit  of  creditors. 
During  the  month  of  December,  1885,  he  notified  the  land- 
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lord  that  he  had  made  such  assignment,  and  was  ready  and 
willing  to  deliver  the  possession  of  the  premises  in  question, 
from  which  he  removed  in  the  month  of  April,  1886. 

It  is  conceded  that  the  rent  of  the  premises  was  paid  up 
to  December  1st,  1885,  and  the  only  question  presented  for 
adjudication  is  whether  or  not  the  rent  accruing  subsequent 
to  that  date  was  a  provable  claim  under  the  general  assign- 
ment act. 

There  is  no  proof  to  show  that  the  assignee  under  the  as- 
signment ever  took  possession  of  the  leasehold  property,  or 
in  any  way  intermeddled  therewith,  and  the  rulings  in  Mat- 
ter of  Risley  (10  Daly  44)  ;  Matter  of  Adams  (15  Abb.  N. 
Cas.  61);  Matter  of  May  v.  Brown  (47  How.  Pr.  37); 
Johnston  v.  Moult  (10  Daly  308),  clearly  show  that  the 
assignee  is  not  liable  for  the  rent  sought  to  be  recovered, 
and  point  out  no  distinction  between  his  liability  as  such, 
and  of  the  assigned  estate  in  his  hands. 

In  the  case  of  The  People  v.  National  Trust  Co.  (82  N.  Y. 
283),  it  appeared  that  the  receiver  had  in  his  hands  suffi- 
cient funds  for  the  payment  of  all  debts  of  the  dissolved 
corporation.  It  further  appeared  that  after  such  payment 
there  was  a  large  surplus  for  distribution  among  the  stock- 
holders. In  this  case,  whatever  surplus  there  may  be  after 
the  payment  of  the  individual  debts  of  the  assignor,  such 
surplus  is  properly  applicable  in  payment  of  the  firm  debts 
of  F.  Link  &  Son,  of  which  the  assignor  was  a  member ;  and 
it  does  not  appear  that  after  such  payments  there  would  be 
any  surplus  to  be  returned  to  the  assignor. 

The  appellant  has  not  lost  its  remedy  for  a  breach  of  the 
contract  for  damages  against  its  lessee. 

The  order  appealed  from  should  be  affirmed,  with  costs. 

J.  F.  DALY  and  BOOKSTAVER,  JJ.,  concurred. 
Order  affirmed,  with  costs. 
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HENKY  MAURER,  Respondent,  against  CHARLES  H.  BLISS 
et  aZ.,  Appellants. 

(Decided  February  7th,  1887.) 

Plaintiff  contracted  to  manufacture  for  defendant  flre-proof  brick  to  be 
used  between  wooden  beams  in  the  floor  of  defendant's  building.  Such 
brick  for  use  between  iron  beams  had  been  manufactured  before  that 
time,  and  their  shape,  quality,  etc.,  were  well  known,  but  the  use  of 
fireproof  brick  between  wooden  beams  was  experimental.  Held,  that 
plaintiff  only  warranted  that  the  bricks  manufactured  under  such  con- 
tract were  free  from  defects  produced  by  the  manufacture  itself,  and 
from  latent  defects,  and  reasonably  good  of  their  kind,  and  did  not 
warrant  the  success  of  the  experiment,  especially  as  it  appeared  that 
its  failure  was  due  to  the  want  of  uniformity  of  the  thickness  of  the 
beams  and  the  spaces  between  them,  and  the  failure  of  defendant  to 
nail  strips  on  the  beams. 

APPEAL  from  a  judgment  of  this  court  entered  upon  the 
decision  of  the  judge  on  the  trial  of  a  proceeding  to  fore- 
close a  mechanic's  lien. 

The  facts  are  stated  in  the  opinion. 
Stephen  H.  Olin,  for  appellants. 
John  A.  Foster,  for  respondent. 

BOOKSTAVER,  J.  —  Appeal  from  a  judgment  entered  in 
favor  of  the  plaintiff,  upon  the  findings  of  the  court  on  the 
trial  of  a  proceeding  to  foreclose  a  mechanic's  lien  for 
material  furnished. 

The  material  consisted  of  three  varieties  of  fire-proof 
brick.  One  kind  was  to  be  used  for  partitions;  another,  for 
ceilings  between  iron  beams  ;  and  the  third,  for  ceilings 
between  wooden  beams.  There  is  no  dispute  either  as  to 
the  price  or  quantity  of  the  first  and  second  kinds  fur- 
nished. The  difference  arises  on  the  third  kind,  or  those 
to  be  used  between  wooden  beams. 

The  sole  contention  is,  as  to  what  the  contract  between 
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the  parties,  in  reference  to  these  bricks,  really  was.  Plain- 
tiff claims  that  the  defendant  gave  an  absolute  order  for 
20,000  feet  of  brick,  to  be  used  between  wooden  beams,  in 
the  same  way  he  did  for  the  other  brick,  and  defendant  de- 
nies that  he  gave  the  order  absolutely ;  but  claims  that  the 
agreement  was,  that  the  plaintiff  should  manufacture  some 
for  experimental  purposes,  and  that  he  should  try  them, 
and  then  use  them  if  he  found  the  experiment  successful ; 
but  that  he  was  not  bound  to  take  any  specific  quantity,  if 
the  experiment  did  not  succeed. 

This  presented  a  pure  question  of  fact,  to  be  determined 
on  the  evidence  presented.  The  learned  judge,  having  all 
the  witnesses  before  him,  had  a  better  opportunity  to  deter- 
mine what  weight  should  be  attached  to  the  evidence  of 
each,  and  what  inferences  should  be  drawn  from  their  testi- 
mony, based  on  their  character  and  manner  of  giving 
evidence,  as  observed  by  him,  than  we  can  possibly  have. 
On  all  the  testimony  he  came  to  the  conclusion  that  plain- 
tiff's version  of  the  agreement  was  correct. 

We  have  examined  the  testimony  with  care  and  find  it 
very  conflicting;  but  there  is  undoubtedly  abundant  evi- 
dence to  support  the  findings ;  indeed,  we  think  the  weight 
of  evidence  is  with  the  plaintiff.  Having  arrived  at  this 
conclusion,  we  do  not  think  it  necessary  to  give  our  reasons 
at  length,  as  we  would,  if  we  felt  constrained  to  reverse  the 
judgment. 

But  defendant  claims  there  was  an  implied  warranty  by 
the  plaintiff,  that  the  brick  should  be  reasonably  fit  for  use 
between  wooden  beams ;  that  the  implied  warranty  was 
broken,  and  that  the  plaintiff  cannot  recover  for  the  fire- 
bricks delivered  for  such  purpose. 

Where  a  manufacturer  agrees  to  make  a  thing  for  a  par- 
ticular known  purpose,  there  is  an  implied  warranty  that  it 
shall  be  reasonably  fit  for  that  purpose  (Benjamin  on  Sales 
§  657;  G-autier  v.  Douglass  Manuf.  Co.,  13  Hun  514;  Gurney 
v.  At.  f  a.  W.  R.  Co.,  58  N.  Y.  358 ;  Jones  v.  Just,  L.  R. 
3  Q.  B.  197) ;  that  is,  it  must  be  free  from  defects  produced 
by  the  manufacturing  process  itself  (Hoe  v.  Sanborn,  21 
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N.  Y.  552) ;  and  free  from  latent  defects,  not  visible  to  the 
vendee  (see  Leopold  v.  Vankirk,  27  Wis.  152;  Brinton  v. 
Davis,  8  Blackf.  317,  318 ;  Kellogg  Bridge  Co.  v.  Hamilton, 
110  U.  S.  108  ;  where  the  law  on  this  subject  is  carefully 
reviewed).  But  where  a  well-known  article  is  to  be  manu- 
factured for  experimental  purposes,  we  think  that  the 
utmost  that  can  be  claimed,  is,  that  it  shall  be  reasonably 
good  of  its  kind. 

At  the  time  of  making  the  agreement  to  manufacture  the 
brick  in  question,  none  had  ever  been  used  between  wooden 
beams,  so  far  as  the  parties  knew;  but  bricks  for  use 
between  iron  beams  had  been  manufactured  before  that 
time,  and  their  shape,  quality,  etc.,  were  well  known.  The 
defendant  determined  to  try  the  experiment  of  using  similar 
brick  between  wooden  beams,  and  the  learned  judge  has 
found  that  he  ordered  unconditionally  20,000  feet  of  fire- 
brick for  that  purpose.  Under  such  an  agreement,  all  that 
the  manufacturer  could  be  required  to  furnish,  was  reason- 
ably good  fire-bricks ;  that  is,  bricks  made  of  proper  mate- 
rial, properly  manufactured,  with  proper  flanges,  and 
reasonably  uniform  in  shape  and  size,  and  free  from  latent 
defects,  and  defects  in  manufacture. 

The  defendant  does  not  contend  that  the  bricks  delivered 
were  not  reasonably  good,  in  any  of  these  respects,  or  that 
there  were  latent  defects,  which  he  could  not  discover  on 
inspection;  but  that  the  experiment  failed  because  plaintiff 
did  not  supply  with  the  bricks  a  sufficient  variety  of  keys 
of  different  sizes.  Different  sized  keys  were  rendered  nec- 
essary by  the  varying  sizes  of  the  beams,  and  the  spaces 
between  them.  Defendant  furnished  plaintiff  with  the 
plans  of  his  building,  and,  from  these  plans,  he  took  meas- 
urements for  the  bricks;  and  made  and  furnished  at  least 
five  different  sizes  of  keys,  presumably  enough  to  fit 
between  the  beams,  had  they  been  uniformly  laid.  Defend- 
ant testified  that  he  laid  the  beams  at  as  uniform  a  distance 
from  centre  to  centre  as  possible  ;  but  admits  that  the 
beams  were  not  uniform  in  depth  and  thickness,  and  that 
the  spaces  between  them  varied  from  one  to  two  inches. 
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It  also  appears,  from  the  evidence,  that  in  order  to  lay  the 
brick  properly  between  these  beams,  it  was  necessary  to  nail 
a  strip  of  wood  to  the  beam,  at  a  uniform  distance  ;  and  that 
defendant  should  have  had  this  strip  bevelled,  and  was  so 
informed  by  plaintiff's  agent.  Over  these  conditions  the 
plaintiff  had  no  control,  but  the  defendant  had.  The  want 
of  uniformity  in  the  thickness  of  the  beams,  the  varying 
spaces  between  them,  and  defendant's  omission  to  bevel 
the  wooden  strip,  were  the  chief  causes  of  the  failure  of  the 
experiment,  and  involved  so  much  labor  in  adjusting  the 
brick,  that  the  cost  became  too  great  to  admit  of  their  use 
for  the  purpose  intended. 

Defendant  did  not  notify  the  plaintiff  that  a  greater 
variety  in  the  sizes  of  the  keys  was  needed ;  nor  did  he 
request  him  to  furnish  them,  as  he  should  have  done,  under 
this  state  of  facts.  We  think  the  plaintiff  had  a  right  to 
assume  that  the  beams  would  be  of  uniform  thickness,  and 
laid  with  the  same  uniformity  that  iron  beams  were,  and 
that  he  was  not  required  to  furnish  a  greater  variety  of 
keys,  until  requested  so  to  do. 

Under  the  circumstances,  to  relieve  the  defendant  from 
paying  the  agreed  price  of  the  bricks  furnished,  we  would 
have  to  hold,  not  only  that  the  plaintiff  warranted  their 
quality,  but  also  the  success  of  the  experiment,  which  would 
be  unreasonable. 

As  stated  at  the  outset,  this  proceeding  is  brought  to  fore- 
close a  mechanic's  lien.  The  lien  is  acquired  by  filing  the 
notice  prescribed  by  section  4  of  the  Mechanic's  Lien  Law  (L. 
1885  c.  342),  and  dates  from  the  filing  of  the  notice.  This 
must  contain  "  the  nature  and  amount  of  ...  the  material 
furnished,"  if  the  lien  is  for  material. 

Under  a  similiar  provision  of  the  former  law,  this  court 
has  held  that  such  a  notice  cannot  be  amended  (Conklin  v. 
Wood,  3  E.  D.  Smith  662)  ;  also  that  the  amount  niUvSt  be 
stated,  and  judgment  cannot  be  rendered  for  more  than 
the  amount  claimed  (Protection  Union  v.  Nixon,  1  E.  D. 
Smith  671 ;  Lutz  v.  Ely,  3  E.  D.  Smith  621). 

The  notice  filed  in  this  proceeding  states  the  amount 
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claimed  to  be  $2,024.75;  so  did  the  bill  of  particulars,  and  the 
complaint  also  demanded  judgment  for  that  sum.  Through 
some  oversight  or  error  in  the  calculation,  the  judgment 
rendered  was  for  82,248.25,  or  $223.50  more  than  the  amount 
stated  in  the  lien.  Even  if  we  had  the  power  to  amend  the 
notice  and  the  pleadings,  we  have  looked  in  vain  for  evi- 
dence to  support  this  excess  over  the  amount  claimed  in  the 
lien. 

The  judgment  must  therefore  be  reduced  by  $223.50,  as 
of  the  date  of  its  entry,  together  with  any  interest  that  may 
have  been  computed  on  that  sum,  and  as  thus  reduced, 
should  be  affirmed,  without  costs  of  this  appeal  to  either 
party  as  against  the  other. 

LARREMORE,  Ch.  J.,  concurred. 

J.  F.  DALY,  J.,  dissented. 

Judgment  modified,  and  as  modified,  affirmed. 


THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK  ex  rel.  The 
New  York  Electric  Lines  Company,  Appellants, 
against  ROLLIN  M.  SQUIRE  as  Commissioner  of  Pub- 
lic Works  in  and  for  the  City  and  County  of  New 
York,  Respondent. 

(Decided  February  7th,  1887.) 

The  relator,  a  corporation  organized  for  the  purpose  of  constructing, 
using,  maintaining,  and  leasing  lines  of  telegraph  wires  or  other  elec- 
tric conductors  under  the  pavements  of  the  streets  of  the  cities  of 
New  York  and  Brooklyn,  having  obtained,  in  1883,  from  the  common 
council  of  New  York,  permission,  pursuant  to  acts  of  1879  and  1881 
(L.  1879  c.  397,  as  am'd  L.  1881  c.  483),  to  lay  its  wires  in  and  through 
the  streets  and  make  connections  with  them  underground,  made  ap- 
plication, in  188G,  to  the  department  of  public  works  of  that  city  fora 
permit  to  make  excavations  in  the  streets  to  construct  its  lines,  which 
was  refused,  on  the  ground  that  the  plan  had  not  been  approved  by 
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the  board  of  subway  commissioners  appointed  under  the  act  of  June 
13th,  1885,  as  required  by  section  3  of  that  act  (L.  '1885  c.  499).  Ileld, 
that  an  application  for  a  mandamus  to  compel  the  granting  of  such 
permit  was  properly  denied. 

The  act  of  1885,  read  in  connection  with  the  act  of  1884  (L.  1884  c.  334), 
which  it  amended,  gave  the  subway  commissioners  jurisdiction  over 
the  laying  of  all  electric  wires  and  cables,  and  of  all  companies  using 
or  intending  to  use  underground  wires  through  the  streets ;  and  ap- 
plied to  the  relator,  although  its  purpose  was  to  lease  its  wires  and  not 
to  operate  them. 

Such  application  of  the  act  of  1885  to  the  relator  did  not  render  it  un- 
constitutional, as  impairing  the  obligation  of  the  contract  created,  in 
1883,  by  its  acceptance  of  the  grant  of  the  common  council;  the 
act  did  not  take  away  or  materially  alter  or  impair  the  relator's  fran- 
chise, but  simply  regulated  its  use  by  prescribing  that  the  electrical 
subways  should  be  constructed  according  to  a  plan  to  be  approved  by 
the  commissioners,  which  was  a  lawful  exercise  of  the  police  power 
of  the  state. 

Neither  does  that  act  violate  the  provision  of  the  constitution  of  the 
state,  that  no  private  or  local  bill  shall  embrace  more  than  one  sub- 
ject, and  that  shall  be  expressed  in  its  title  (Const,  art.  3  §  16) ;  it  is 
not  made  a  local  act  merely  because  its  operation  is  confined  to  cities 
having  a  certain  population,  there  being  but  two  such  cities;  and  it 
embraces  but  one  subject,  the  placing  of  electrical  conductors  and  the 
mode  of  carrying  that  purpose  into  effect,  which  subject  is  expressed 
in  its  title,  "  An  act  providing  for  placing  electrical  conductors  under- 
ground in  cities  of  this  state,  and  for  commissioners  of  electrical  sub- 
ways." 

Nor  does  the  provision  in  the  act  that  the  act  of  1884  "  is  amended  and 
made  to  conform  in  all  respects  to  the  provisions  of  this  act"  (§  2), 
bring  it  within  the  provision  of  the  constitution  that  "  no  act  shall  be 
passed  which  shall  provide  that  any  existing  law  shall  be  made  or 
deemed  a  part  of  said  act,  or  that  any  existing  law  shall  be  applicable, 
except  by  inserting  the  same  in  such  act"  (Const,  art.  3  §  17). 

APPEAL  from  an  order  of  this  court  denying  an  applica- 
tion for  a  peremptory  mandamus. 

The  facts  are  stated  in  the  following  opinion  rendered  at 
the  Special  Term  at  the  hearing,  at  the  October  Term,  1886. 

ALLEN,  J.  —  The  relator  is  a  domestic  corporation  organ- 
ized under  chapter  265  of  the  Laws  of  1848,  as  amended,  for 
the  purpose  of  owning,  constructing,  using,  maintaining,  and 
leasing  lines  of  telegraph  wires  or  other  electric  conductors 
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for  telegraphic  and  telephone  communication,  and  for  elec- 
tric illumination,  to  be  placed  under  the  pavements  of  the 
streets,  avenues,  and  public  highways  of  the  cities  of  New 
York  and  Brooklyn,  in  the  state  of  New  York. 

In  the  month  of  April,  1883,  the  relator  obtained  from 
the  common  council  of  the  city  of  New  York  permission  to 
lay  its  wires  or  other  conductors  of  electricity  in  and 
through  the  streets,  avenues,  and  highways  of  said  city, 
and  to  make  connections  with  such  wires  or  conductors  un- 
derground by  means  of  the  necessary  vaults,  test  boxes,  and 
distributing  conduits.  This  permission  was  granted  pur- 
suant to  chapter  397  of  the  Laws  of  1879,  as  amended  by 
the  Laws  of  1881,  chapter  483,  which  provides  that  a  com- 
pany or  companies  organized  or  incorporated  under  the 
laws  of  this  state  for  the  purpose  of  owning,  constructing, 
using,  and  maintaining  a  line  or  lines  of  electric  telegraph 
within  this  state,  or  partly  within  or  partly  beyond  the 
limits  of  this  state,  are  authorized  from  time  to  time  to 
construct  and  lay  lines  of  electrical  conductors  underground 
in  any  city,  village,  or  town  within  the  limits  of  this  state, 
subject  to  all  the  provisions  of  law  in  reference  to  such 
companies,  not  inconsistent  with  this  act,  provided  that  such 
company  shall,  before  laying  any  such  line  in  any  city,  vil- 
lage, or  town  of  this  state,  first  obtain  from  the  common 
council  of  cities,  the  trustees  of  villages,  or  the  commissioners 
of  highways  of  towns,  permission  to  use  the  streets  within 
such  city,  village,  or  town,  for  the  purposes  therein  set 
forth.  The  said  relator  accepted  such  privileges  upon  the 
conditions  and  terms  imposed  by  the  common  council  in 
granting  the  same. 

In  June,  1884  (L.  1884  c.  534),  an  act  in  relation  to  tele- 
graph and  electric  light  companies  in  the  cities  of  this  state 
was  passed,  which  directed  that  all  telegraph,  telephonic, 
and  electric  light  wires  and  cables  used  in  any  incorporated 
city  of  this  state  having  a  population  of  five  hundred  thou- 
sand or  over,  should  thereafter  be  placed  under  the  surface 
of  the  streets,  lanes,  and  avenues  of  said  city,  and  requiring 
the  same  to  be  removed  from  the  surface  of  the  streets  or 
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avenues  before  the  first  day  of  November,  1885,  and  in  case 
of  failure  to  comply  with  the  provisions  of  the  act  within 
the  time  specified,  the  local  governments  of  said  cities  were 
directed  to  remove,  without  delay,  all  telegraph,  electric 
light,  and  such  other  wires,  cables,  and  poles,  wherever 
found  above  ground  within  the  corporate  limits  of  their 
respective  cities. 

In  June,  1885,  an  act,  providing  for  placing  electrical 
conductors  underground  in  cities  of  this  state,  and  for 
commissioners  of  electric  subways,  was  passed  by  the  legis- 
lature, which  required  that  within  twenty  days  after  the 
passage  of  this  act,  in  any  city  of  the  state,  having  a  popu- 
lation exceeding  five  hundred  thousand  and  less  than  one 
million,  the  mayor  of  such  city  is  authorized  and  directed 
to  appoint,  and  in  cities  having  a  population  exceeding  one 
million,  the  mayor,  comptroller,  and  commissioner  of  public 
works  are  authorized  and  directed  to  appoint,  three  disin- 
terested persons  to  be  a  board  of  commissioners  of  electrical 
subways.  Said  board  is  charged  with  the  responsibility  of 
enforcing  the  provisions  of  the  act  of  June  14,  1884,  above 
mentioned,  as  amended ;  and  said  act  was  thereby  amended 
and  made  to  conform  in  all  respects  to  the  provisions  of  this 
act.  It  was  made  the  duty  of  said  board  to  cause  to  be  re- 
moved from  the  surface,  and  put,  maintained,  and  operated 
underground,  wherever  practical,  all  electrical  wires  or 
cables  used  or  to  be  used  in  the  business  of  any  such  com- 
pany, in  any  street  or  avenue  in  any  such  city,  so  as  to  en- 
able and  require  all  duly  authorized  companies  operating  or 
intending  to  operate  electrical  conductors  in  the  streets  or 
avenues  of  any  such  city  as  is  or  shall  be  affected  by  the 
provisions  of  said  act,  to  transact  their  business  with  under- 
ground conductors  wherever  practicable. 

Section  3  of  said  act  provides  that  when  any  company, 
operating  or  intending  to  operate  electrical  conductors  in 
any  such  cities,  shall  desire  or  be  required  to  place  its  con- 
ductors or  any  of  them  underground  in  any  of  the  streets, 
avenues,  or  highways  of  such  city,  it  shall  be  obligatory 
upon  such  company  to  file  with  the  said  board  of  commis- 
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sioners  a  map  or  maps  made  to  scale,  showing  the  streets 
or  avenues  or  other  highways  which  are  desired  to  be  used 
for  such  purpose,  and  a  general  location,  dimensions,  and 
course  of  the  underground  conduits  desired  to  be  con- 
structed. Before  any  such  conduits  shall  be  constructed,  it 
shall  be  necessary  to  obtain  the  approval  by  said  board  of 
such  plans  of  construction  so  proposed  by  such  company ; 
and  said  board  has  and  shall  have  power  to  require  that 
the  work  of  removal  or  constructing  every  such  system  of 
underground  conductors  shall  be  done  according  to  such 
plan  so  approved. 

Section  4  provides  that  it  shall  be  the  duty  of  the  said 
board  to  carefully  investigate  any  and  all  methods  proposed 
by  any  such  company  for  electric  lighting  or  electrical  com- 
munication by  the  use  of  conductors  along  or  across  any 
street,  avenue,  or  any  other  highway  in  said  city;  and, 
before  approving  of  any  such  method,  the  board  of  commis- 
sioners shall  require  that,  so  far  as  practicable,  all  such 
conductors  when  constructed  shall  be  underground.  The 
section  further  provides  that  in  case  no  suitable  plan  is 
proposed  or  in  use  within  sixty  days  after  the  passage  of 
the  act,  it  shall  be  the  duty  of  such  board  to  cause  to  be 
devised  and  made  ready  for  use  such  a  general  plan  as  will 
meet  the  requirements  of  said  act,  and  of  this  act,  and  that 
the  board  shall  have  full  authority  to  compel  all  companies 
operating  electric  wires  to  use  such  subway  so  prepared  in 
accordance  with  the  provisions  of  this  act. 

The  relator  has  made  application  to  the  commissioner 
of  public  works  for  leave  to  make  excavations  in  the  streets 
of  this  city,  so  as  to  construct  its  lines  of  subterranean 
electrical  wires.  The  commissioner  of  public  works  has  re- 
fused such  permission,  on  the  ground  that  the  plan  of  the 
relator  has  not  been  approved  by  the  board  of  subway  com- 
missioners in  accordance  with  section  3  of  the  act  of  June, 
1885.  The  relator  claims  the  right  to  such  permit  under 
the  franchise  granted  to  it  by  the  common  council  in  1883, 
and  contends : 

1.  That  chapter  499  of  the  Laws  of  1885  does  not  apply 
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to  it,  because  it  has  never  operated  or  never  intends  to 
operate  electric  wires;  that  the  purpose  of  the  relator  is 
to  lease  its  wires  and  not  to  operate  them. 

2.  That  chapter  499  of  the  Laws  of  1885,  if  applicable 
to  the  relator,  would  be  unconstitutional,  as  impairing  the 
obligation  of  contracts. 

3.  That  said  chapter  is  unconstitutional,  because  it  is  a 
local  bill  embracing  more  than  one  subject. 

4.  That   it   is    unconstitutional,  because   it   enacts  that 
an  existing  law  shall   be  applicable,  and  is  not  inserted 
in  it. 

5.  That  said  act  is  unconstitutional,  because  it  compels 
the  telegraph  companies  to  pay  the  expenses  of  the  subway 
commission  and  the  expense  of  constructing  the  subways 
the  said  commission  may  build. 

It  is  my  opinion  that  chapter  499  of  the  Laws  of  1885 
applies  to  the  relator.  That  chapter  must  be  read  in  con- 
nection with  chapter  534  of  the  Laws  of  1884,  for  the  rea- 
son that  the  act  of  1885  requires  the  board  of  subway 
commissioners  therein  created  to  enforce  the  provisions  of 
the  act  of  1884,  and  declares  that  that  act  is  so  amended  as 
to  conform  in  all  respects  to  the  provisions  of  the  act  of 
1885.  The  act  of  1884  required  that  all  telegraph,  tele- 
phonic, and  electric  light  wires  and  cables  used  in  any  in- 
corporated city  of  this  state  having  a  population  of  five 
hundred  thousand  or  over  should  thereafter  be  placed 
under  the  surface  of  the  streets,  lanes,  and  avenues  of  said 
city.  This  portion  of  the  act  of  1884  has  not  been  repealed, 
and  plainly  declares  the  intention  of  the  legislature  that 
all  electrical  wires  and  cables  shall  be  placed  underground. 
It  therefore  seems  to  me  that  the  legislature  intended  that 
the  subway  commissioners  should  have  jurisdiction  over 
the  laying  of  all  electric  wires  and  cables,  and  of  all  compa- 
nies using  or  intending  to  use  underground  wires  through 
the  streets,  and  authorized  them  to  require  conformity  to 
plans  approved  by  them. 

The  relator  next  claims  that  the  act  of  1885  is  violative 
of  the  constitution,  as  impairing  the  obligation  of  contracts 
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and  taking  away  property  without  due  process  of  law.  It 
contends  that  the  grant  to  it  by  the  common  council,  hav- 
ing been  accepted  by  it,  became  vested  with  the  qualities 
of  a  contract.  This  is  true.  The  power  of  the  legislature 
in  directing  the  use  of  public  streets  is  without  limit,  and 
instead  of  exercising  the  power  directly,  it  may  authorize 
it  to  be  exercised  by  the  local  authorities.  Any  privilege 
granted  authorizing  encroachments  upon  the  public  streets, 
until  it  has  been  accepted  and  acted  upon,  is  a  mere  revo- 
cable license  and  may  be  recalled  at  pleasure  ;  but  after  it 
has  been  accepted  and  acted  upon,  it  becomes  a  contract 
within  the  meaning  of  the  clause  of  the  constitution  which 
secures  the  inviolability  of  contracts  by  declaring  that  no 
state  shall  pass  any  law  impairing  their  obligation.  This 
principle  was  incorporated  into  our  law  by  the  Dartmouth 
College  case.  Therefore,  any  law  which  takes  away  or 
materially  alters  the  charter  of  any  private  corporation  is 
unconstitutional  unless  the  power  to  alter  was  reserved 
when  the  grant  was  made.  I  do  not  think  that  chapter 
499  of  the  Laws  of  1885  takes  away  or  materially  alters  or 
impairs  the  rights  which  the  relator  possessed  by  way  of 
franchise  prior  to  the  passage  of  said  act.  This  act  does 
not  take  away  the  relator's  franchise,  but  simply  regulates 
its  use.  The  regulation  in  this  act  which  prescribes  that  the 
electrical  subways  shall  be  constructed  according  to  a  plan 
to  be  approved  by  the  commissioners  is  an  exercise  of  the 
police  power  of  the  state.  Such  provisions  of  law  which 
relate  to  the  safety,  comfort,  health,  convenience,  good 
order,  and  general  welfare  of  the  community  are  styled 
police  laws  or  regulations,  and  it  is  well  settled  that  laws 
or  regulations  of  this  character,  though  they  may  disturb 
the  enjoyment  of  individual  rights,  are  not  unconstitutional, 
though  no  provision  is  made  for  compensation  for  such  dis- 
turbances. They  do  not  appropriate  private  property,  but 
simply  regulate  its  use  and  enjoyment.  All  property  is 
held  subject  to  the  proper  exercise  of  this  power  either  by 
the  legislature  or  by  municipal  corporations  to  which  the 
legislature  may  delegate  it.  Although  the  citizen  owns 
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his  property  absolutely,  he  owns  it  subject  to  this  restric- 
tion, that  the  sovereign  power  may  so  direct  the  use  of  it 
that  it  shall  not  interfere  with  the  safety,  comfort,  health, 
and  the  convenience  of  others.  The  similar  exercise  of  the 
police  power  is  found  in  the  acts  relating  to  the  construc- 
tion of  buildings,  in  which  it  is  provided  that  no  building 
shall  be  erected  or  altered  until  specifications  and  plans 
have  been  submitted  to  and  approved  by  the  inspector  of 
buildings. 

That  a  statute  impairs  the  value  of  property  does  not 
make  it  unconstitutional.  All  property  is  held  subject  to 
the  power  of  the  state  to  regulate  and  control  its  use  in  the 
interest  of  the  public  welfare. 

In  Thorpe  v.  R.  £  B.  R.  Co.  (77  Vt.  140),  Judge  RED- 
FIELD  says :  "  By  this  general  police  power  of  the  state, 
persons  and  property  are  subjected  to  all  kinds  of  restraints 
and  burdens  in  order  to  secure  the  general  comfort,  health, 
and  prosperity  of  the  state,  of  the  perfect  right  of  the  legis- 
lature to  do  which  no  question  ever  was,  or,  upon  acknowl- 
edged authority,  can  be  made." 

Chief  Justice  WAITE,  in  delivering  the  opinion  of  the 
court  in  Mann  v.  Illinois,  says :  "  When  one  devotes  his 
property  to  a  use  in  which  the  public  have  an  interest,  he, 
in  effect,  grants  to  the  public  an  interest  in  that  use,  and 
must  submit  to  be  controlled  by  the  public  for  the  common 
good  to  the  extent  of  the  interest  he  has  thus  created." 
The  reports  abound  in  decisions  which  show  that  the  state 
has  authority  to  regulate  the  use  and  enjoyment  of  prop- 
erty and  the  control  of  private  business  in  many  ways  with- 
out coming  in  conflict  with  any  of  those  constitutional 
principles  which  are  established  for  the  protection  of  pri- 
vate rights  and  private  property.  It  is  my  opinion,  there- 
fore, that  the  regulations  in  regard  to  subways  for  electric 
wires  and  cables  in  the  large  cities  referred  to  in  the  act  of 
1885,  was  a  lawful  exercise  of  the  police  power  of  the  legis- 
lature. 

It  is  to  be  noticed  that  it  does  not  appear  that  the  relator 
ever  filed  with  the  board  of  commissioners  of  subways  any 
VOL.  XIV  — 11 
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maps  or  plan,  pursuant  to  the  act  of  1885,  or  ever  sought 
to  obtain  the  approval  of  said  board  of  any  plans  of  con- 
struction proposed  by  it,  or  if  any  such  plans  were  filed  it 
does  not  appear  that  the  board  carefully  investigated  such 
plans  as  required  by  section  4  of  the  act  of  1885.  On  the 
other  hand,  it  appears  that  the  relator  sought  to  convince 
the  commissioners,  and  did  convince  them,  that  chapter 
499  of  the  Laws  of  1885  did  not  apply  to  it.  Whatever 
injury  the  relator  may  have  suffered  from  a  failure  to  sub- 
mit its  plans  to  the  board  of  commissioners,  or  from  the 
failure  of  the  board  of  commissioners  to  carefully  investi- 
gate any  such  plans,  if  plans  were  submitted,  is  not  attribu- 
table to  the  act  of  1885. 

The  act  of  1885  is  not,  in  my  opinion,  obnoxious  to  any 
of  the  constitutional  objections  which  have  been  raised  by 
the  relator.  It  is  not  violative  of  section  16  of  article  3  of 
the  constitution  of  this  state,  which  provides  that  no  private 
or  local  bill  which  may  be  passed  by  the  legislature  shall 
embrace  more  than  one  subject,  and  that  shall  be  expressed 
in  its  title.  This  is  not  a  local  bill  within  the  law  as  laid 
down  by  the  decisions  in  this  state,  and  by  which  I  must  be 
controlled.  It  is  contended  that  it  is  a  local  bill  because 
its  operation  is  confined  to  cities  having  a  certain  popula- 
tion by  the  last  census,  there  being  but  two  such  cities, 
New  York  and  Brooklyn.  This  question  has  received  judi- 
cial interpretation ,  in  this  state  (Matter  of  N.  Y.  Elevated 
R.  Co.,  70  N.  Y.  327  ;  Matter  of  Church,  92  N.  Y.  1). 

In  the  Matter  of  Church,  the  act  of  the  legislature  which 
came  under  review  was  one  giving  certain  powers  to  the 
board  of  supervisors  in  any  county  containing  an  incorpo- 
rated city  of  over  one  hundred  thousand  inhabitants,  where 
contiguous  territory  in  a  county  has  been  mapped  out  in 
streets  and  avenues.  This  act  was  held  not  to  be  a  local 
law  in  the  meaning  of  the  state  constitution,  and  so  not 
violative  of  the  constitutional  provision  above  referred  to. 
The  court  says :  "  The  class  consists  of  every  county  in  the 
state  having  within  its  boundaries  a  city  of  one  hundred 
thousand  inhabitants  and  territory  beyond  the  city  limits 
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mapped  into  streets  and  avenues.  How  many  such  coun- 
ties there  are,  or  may  be  in  the  future,  we  do  not  know, 
and  it  is  not  material  that  we  should.  Whether  many  or 
few,  the  law  operates  upon  them  all  alike,  and  reaches 
them,  not  by  a  separate  selection  of  one  or  more,  but 
through  the  general  class  of  which  they  are  individual  ele- 
ments. The  force  of  the  law  of  1881  is  not  localized  in 
Kings  County  and  confined  to  its  territory.  By  its  terms 
it  applies  equally  to  every  other  county  which  may  prove 
to  be  within  the  constituted  class.  It  is  said  there  is  but 
one  such  county ;  and  so  it  was  said  there  was  but  one  ele- 
vated railroad.  Neither  fact  at  all  narrowed  the  terms  of 
the  law.  Those  terms  in  each  case  were  broad  enough  to 
cover  every  county  in  the  state  if  it  had  the  required  city 
and  the  mapped  territory  on  the  one  hand,  or  its  own  ele- 
vated railroad  on  the  other." 

In  the  Matter  of  the  New  York  Elevated  Railroad  Com- 
pany, the  court  construed  the  provision  of  the  Rapid  Tran- 
sit Act  authorizing  the  elevated  railroads  to  make  certain 
connections  with  other  roads.  It  was  claimed  that  there 
was  but  one  elevated  railway  in  operation  at  the  time  of 
the  passage  of  the  act,  and  hence  it  must  be  deemed  that 
the  legislature  had  sole  reference  to  that,  and  that  the  act 
was  a  local  act.  It  was  held  by  the  court  that  it  was  not  a 
local  or  private  bill,  and  so  not  violative  of  the  constitu- 
tional provision  referred  to.  Every  intendment  is  in  favor 
of  the  constitutionality  of  an  act  of  the  legislature.  It  is 
not  to  be  presumed  or  inferred  that  the  legislature  intended 
to  violate  or  evade  the  constitutional  restraints,  and  the 
courts  cannot  take  proof  of  facts  aliunde  for  the  purpose  of 
showing  a  statute,  valid  and  regular  upon  its  face,  to  be 
unconstitutional. 

I  have  not  overlooked  the  decisions  in  the  states  of  Ohio  ' 
and  Illinois,  to  which  attention  has  been  called  in  the  argu- 
ment of  the  learned  counsel  for  the  relator ;  those  decisions 
are  in  conflict  with  the  cases  in  this  state ;  but  my  decision 
must  be  governed  by  the  law  as  settled  in  our  own  courts. 
Further,  I  do  not  think  that,  under  a  proper  rule  of  con- 
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struction,  the  act  referred  to  embraces  more  than  one  sub- 
ject, and  that  is  sufficiently  expressed  in  its  title.  The  act 
embraces  but  one  subject,  which  is  the  placing  of  electrical 
conductors  underground,  and  the  mode  of  carrying  that 
purpose  into  effect  (JBrewster  v.  Syracuse,  19  N.  Y.  116 ; 
Sun  Mut.  Ins.  Co.  v.  Mayor,  8  N.  Y.  241). 

The  object  of  the  provision  of  the  constitution  above  re- 
ferred to  was  to  prevent  the  uniting  of  various  objects 
having  no  necessary  or  natural  connection  with  each  other 
in  one  bill,  and  to  prevent  members  of  the  legislature  and 
the  public  from  being  misled  by  the  title.  I  think  this  act 
is  addressed  to  a  single  subject,  and  that  is  expressed  in  its 
title.  The  mode  in  which  the  subject  is  treated,  or  the 
manner  in  which  the  purpose  of  the  statute  is  to  be  carried 
out,  could  not  and  need  not  be  stated  in  the  title  according 
to  the  letter  and  spirit  of  the  constitution. 

The  relator's  fourth  objection  is  that  the  act  of  1885  is 
violative  of  section  17  of  article  3  of  the  constitution,  which 
declares  that  no  act  shall  be  passed  which  shall  provide  that 
any  existing  law,  or  any  part  thereof,  shall  be  made  or 
deemed  a  part  of  said  act,  or  which  shall  enact  that  any 
existing  law  or  any  part  thereof  shall  be  applicable,  except 
by  inserting  the  same  in  such  act. 

I  do  not  think  this  objection  available  to  the  relator. 

By  referring  to  section  2  of  the  act  of  1885,  it  will  be 
seen  that  it  is  therein  provided  that  the  act  of  1884,  "  is 
amended  and  made  to  conform  in  all  respects  to  the  pro- 
visions of  this  act."  This  is  clearly  not  within  the  inhibi- 
tion of  the  section  referred  to.  The  act  is  amended  so  as 
to  conform  to  the  act  of  1885.  No  express  provision  was 
necessary  for  that  purpose,  and  the  effect  would  have  been 
the  same  if  that  part  of  the  section  had  been  wholly  omitted. 
By  the  effect  of  the  repealing  clause  in  the  act  of  1885,  the 
act  of  1884  is  repealed  so  far  as  its  provisions  are  inconsis- 
tent with  the  act  of  1885,  but  is  not  repealed  as  to  such 
of  its  provisions  as  are  not  inconsistent  with  it.  This  sec- 
tion of  the  constitution  does  not  require  that  an  act 
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amending  a  former  one  shall  contain  the  whole  of  such 
prior  act  (  Wells  v.  Buffalo,  14  Hun  438).  To  be  violative 
of  this  section,  the  new  act  must,  by  its  express  terms, 
provide  that  an  existing  law  shall  be  made  or  deemed  part 
of  it,  or  made  applicable.  This  is  not  done  when  the  new 
act  merely  declares  that  it  amends  the  former  one,  so  that 
it  may  conform  to  such  new  act. 

The  last  objection  of  the  relator  is  that  the  act  imposes 
upon  the  telegraph  companies  operating  in  this  city  the 
expenses  of  the  subway  commission,  and  also  the  expenses 
of  the  construction  of  their  subway. 

This  objection  presents  no  difficulty.  The  rule  gathered 
from 'numerous  cases  may  be  stated  to  be  that,  "if  when 
any  invalid  provision  of  an  act  is  stricken  out,  that  which 
remains  is  complete  in  itself  and  is  capable  of  being  ex- 
ecuted in  accordance  with  the  apparent  legislative  intent, 
wholly  independent  of  that  which  is  rejected,  the  act  must 
be  sustained."  Applying  this  principle  to  this  act,  it  seems 
clear  that  if  this  provision  is  defective,  it  would  not  invali- 
date the  rest  of  the  act.  This  clause  may  be  discarded 
without  at  all  changing  the  scope  and  purpose  of  the  act 
or  defeating  its  obvious  intention  and  aim.  The  general 
purpose  remains,  and  is  complete,  effective,  and  operative, 
after  this  provision  is  rejected.  There  is  nothing  in  that 
provision  so  connected  in  subject-matter,  meaning,  or  pur- 
pose, with  the  main  scope  of  the  act  as  to  indicate  that 
the  legislature  would  not  have  passed  the  latter  without  the 
former  (see  People  v.  Briggs,  50  N.  Y.  553 ;  Matter  of  Mid- 
dletown,  82  N.  Y.  196). 

The  conclusion  arrived  at  is  that  the  commissioner  of 
public  works  was  correct  in  his  refusal  to  allow  a  permit  to 
the  relator  to  open  the  streets  for  the  purpose  of  laying  its 
wires,  on  the  ground  that  its  plans  had  not  been  approved 
by  the  board  of  subway  commissioners,  as  required  by  sec- 
tion 3  of  the  act  of  June  13,  1885. 

It  therefore  follows  that  the  application  for  a  mandamus 
must  be  denied. 
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From  the  order  entered  on  the  foregoing  decision  plain- 
tiffs appealed. 

Jesse  Larrabee  and  E.  H.  Benn,  for  appellants. 

E.  Henry  Lacombe,  counsel  to  the  corporation,  for  re- 
spondent. 

PER  CURIAM.  —  [Present,  LARREMORE,  Ch.  J.,  and  BOOK- 
STAVER,  J.]  —  The  learned  judge  who  made  the  order 
appealed  from,  after  a  careful  examination  of  the  law, 
denied  the  motion  for  a  mandamus ;  and  has  fully  and  very 
clearly  given  his  reasons  therefor. 

We  have  examined  the  questions  raised  by  the  appeal, 
and  fully  agree  with  him,  both  in  the  conclusions  to  which 
he  has  arrived,  and  the  grounds  on  which  such  conclusions 
are  based. 

A  similar  application  was  made  to  Mr.  Justice  FREED- 
MAN,  in  the  case  of  the  N.  Y.  Electric  Lines  Co.  v. 
Crimmins,  and  by  him  denied  (Mss.  Opinion  N.  Y.  Super. 
Ct.  Sp.  Term,  Nov.  4,  1886). 

For  the  reasons  stated  in  these  opinions,  we  think  the 
order  appealed  from  should  be  affirmed. 

Order  affirmed.* 


EMMA    B.    SMITH,    Appellant,    against    ALEXANDER    C. 
CHENOWETH,   Respondent. 

(Decided  February  7th,  1887.) 

A  demurrer  to  a  complaint  containing  three  causes  of  action,  was  sus- 
tained as  to  one  cause  and  overruled  as  to  the  others,  and  on  the  issue 
joined  on  the  latter,  plaintiff  obtained  judgment.  On  appeal  from  the 
order  sustaining  the  demurrer  as  to  the  one  cause  of  action,  the  same 

*The  order  entered  on  this  decision  was  affirmed  by  the  Court  of 
Appeals,  January  17th,  1888  (see  109  N.  Y.  593). 
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was  affirmed,  and  judgment  in  favor  of  defendant  for  costs  was 
awarded.  Held,  that  the  judgment  for  costs  was  properly  set  off 
against  plaintiff's  judgment. 

Costs  do  not  primarily  belong  to  the  attorney ;  he  has  a  lien  upon  them 
for  his  compensation,  and  to  that  extent  he  is  regarded  as  an  equita- 
ble assignee  of  the  judgment;  but  as  to  costs  recovered  in  one  action, 
the  equities  of  the  parties  are  superior  to  the  lien  of  the  attorney,  and 
a  set-off  may  be  ordered,  the  lien  only  attaching  to  the  balance  remain- 
ing in  favor  of  the  client. 

An  order  of  the  General  Term  of  the  City  Court  of  New  York,  reversing 
an  order  of  the  Special  Term  setting  off  a  judgment  for  costs  in  favor 
of  one  party  against  a  judgment  in  favor  of  the  other  party,  is  appeal- 
able to  this  court. 

APPEAL  from  an  order  of  the  General  Term  of  the  City 
Court  of  New  York,  reversing  an  order  of  that  court  setting 
off  a  judgment  for  costs  in  favor  of  defendant  against  a 
judgment  on  the  merits  in  favor  of  plaintiff. 

The  facts  are  stated  in  the  opinion. 
Raphael  J.  Moses,  Jr.,  for  appellant. 
J.  C.  O'Connor,  Jr.,  for  respondent. 

PER  CURIAM.  —  [Present,  LARREMORE,  Ch.J.,  ALLEN  and 
BOOKSTAVER,  J  J.]  —  The  plaintiff's  complaint  set  up  three 
causes  of  action.  The  defendant  demurred.  The  demurrer 
as  to  the  first  and  second  causes  of  action  was  overruled, 
and  was  sustained  as  to  the  third  cause  of  action.  Issue 
was  joined  upon  the  first  and  second  causes  of  action,  and 
the  plaintiff  recovered  judgment  on  May  28th,  1886,  for 
the  sum  of  $307.72,  including  $101.26  costs.  Judgment 
was  entered  in  defendant's  favor  on  demurrer  to  the  third 
cause  of  action  on  the  2d  day  of  March,  1886.  From  this 
judgment  an  appeal  was  taken  to  the  General  Term  of  the 
City  Court,  and  the  judgment  below  was  affirmed  with 
costs  on  the  28th  June,  1886.  Judgment  was  entered  on 
this  affirmance  on  the  6th  day  of  July,  1886,  awarding 
the  defendant  $76.02  costs.  Subsequently  the  court  at 
Special  Term  ordered  the  judgment  of  $76.02  costs  on 
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appeal  in  favor  of  defendant  and  against  the  plaintiff,  to  be 
set  off  in  reduction  of  the  plaintiff's  judgment  of  $307.72. 
This  order  was  appealed  from,  and  was  reversed  by  the 
General  Term  of  the  City  Court. 

The  set-off  sought  here  is  of  costs  incurred  in  the  same 
suit.  It  is  well  established  that  a  judgment  in  one  action 
cannot  be  set  off  against  a  judgment  in  another  action,  to 
the  injury  of  the  attorney.  This  is  not  what  is  asked  for  in 
this  case. 

The  costs  which  accrue  in  an  action,  whatever  their 
character  may  be,  are  not  the  property  of  the  attorney : 
they  belong  to  the  party.  The  attorney  has  a  lien  upon 
them  for  his  compensation.  Whether  an  attorney's  lien 
for  costs  is  superior  in  equity  to  the  rights  of  a  party  to  set 
off  one  judgment  of  costs  against  another  in  the  same 
action,  is  the  question  presented.  There  is  conflict  of 
authorities  upon  the  subject.  We  are  controlled  by  the 
decision  of  the  General  Term  of  this  court  upon  the  precise 
question  involved  in  this  case. 

In  Hoyt  v.  Godfrey  (11  Daly  278),  it  .was  held  that  in- 
terlocutory costs,  allowed  to  the  defendant,  might  be  set 
off  against  a  judgment  rendered  in  favor  of  the  plaintiffs  in 
the  same  action,  notwithstanding  a  promise  by  the  party 
to  whom  the  costs  were  awarded  that  they  should  belong  to 
his  attorney.  This  rule  is  well  supported  in  Sanders  v.  Grillett 
(8  Daly  183)  ;  Warden  v.  Post  (35  Hun  141)  ;  and  Catlin  v. 
Adirondack  Co.  (22  Hun  493).  And  it  is  also  in  accordance 
with  the  English  rule  as  stated  in  Chitty's  Archbold  (vol. 
1  p.  110)  :  "  It  [the  lien]  extends  only  to  the  balance  which 
is  ultimately  to  be  paid  over  to  the  client  upon  the  general 
and  final  result  of  the  cause.  Whatever  costs  may  be  due 
to  the  opposite  party  in  the  particular  case,  whether  they 
are  costs  of  special  issues  found  for  him,  or  of  interlocutory 
proceedings,  he  has  a  right  to  deduct  them  without  regard 
to  the  amount  which  may  be  due  from  the  client  to  the 
attorney"  (see  Scott  v.  Richelourg,  11  C.  B.  447).  We 
think  this  is  the  fair  rule,  and  the  one  calculated  to  produce 
the  least  injustice. 
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The  rule  in  a  case  like  the  one  under  consideration  may 
be  safely  stated  to  be  this :  The  costs  do  not  primarily  be- 
long to  the  attorney ;  he  has  a  lien  upon  them  for  his  com- 
pensation, and  to  that  extent  he  is  regarded  as  an  equitable 
assignee  of  the  judgment.  But  where  the  costs  are  recovered 
in  one  action,  the  equities  of  the  parties  are  superior  to  the 
lien  of  the  attorney,  and  a  set-off  may  be  ordered,  the  lien 
only  attaching  to  the  balance  remaining  in  favor  of  the 
client.. 

In  the  case  of  Tunstall  v.  Winton  (31  Hun  219),  it  was 
held  that  the  costs  of  a  successful  appeal  legally  belonged, 
without  any  assignment,  to  the  defendant's  attorney,  and 
that  they  could  not  be  set  off  against  the  general  costs 
awarded  to  the  plaintiff ;  although  in  G-arner  v.  Crladwin 
(12  Week.  Dig.  10),  the  same  court  held  that  where  dam- 
ages and  costs  were  recovered  in  the  same  action,  the  plain- 
tiff was  entitled  to  insist  upon  the  set-off  of  one  against  the 
other,  unless  an  assignment  had  been  previously  made  to 
the  attorney,  transferring  to  him  a  paramount  right  to 
demand  and  collect  such  costs. 

The  case  of  Tunstall  v.  Winton  is  referred  to  in  the  court 
below  as  controlling,  on  the  ground  that  the  decision  has 
been  affirmed  by  the  Court  of  Appeals  (96  N.  Y.  660).  It 
is  also  quoted  elsewhere  as  having  been  affirmed  in  the 
Court  of  last  resort.  From  the  statement  of  the  attorney 
for  the  unsuccessful  party  in  the  appeal,  annexed  to  the 
appellant's  brief,  and  from  an  examination  of  the  printed 
cases  on  appeal  in  the  cases  of  Tunstall  v.  Winton,  reported 
in  96  N.  Y.  660,  it  appears  that  the  decision  in  that  case,  re- 
ported in  31  Hun,  at  p.  219,  was  never  taken  to  the  Court 
of  Appeals,  and  that  the  cases  in  96  N.  Y.  660,  are  the  cases 
of  Tunstall  v.  Winton,  reported  in  31  Hun,  at  pp.  222  and 
231. 

We  are  of  the  opinion  the  order  is  appealable  to  this 
court  (Code  Civ.  Pro.  §  3191  subd.  3). 

We  think  the  order  of  the  General  Term  appealed  from 
should  be  reversed,  and  the  order  of  the  Special  Term 
affirmed,  with  costs  of  appeal. 
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Order  of  General  Term  reversed,  and  order  of   Special 
Term  affirmed,  with  costs. 


THE  WESTERN  UNION  TELEGRAPH  COMPANY,  Appellant, 
against  ROBERT  MILLIKEN  et  a?.,  Respondents. 

(Decided  February  7th,  1887.) 

A  complaint  set  forth  as  a  cause  of  action  a  running  account  for  the 
transmission  of  telegraphic  messages.  The  answer  set  up  as  a  coun- 
terclaim damages  caused  by  the  plaintiff's  negligence  in  addressing 
and  delivering  to  defendants  a  telegraphic  message  not  intended  for 
them,  on  which  they  acted  in  good  faith  to  their  injury.  Held,  that  the 
answer  set  up  a  cause  of  action  founded  on  a  tort  and  was  therefore 
demur  rable. 

APPEAL  from  a  judgment  of  the  District  Court  in  the 
City  of  New  York  for  the  First  Judicial  District,  overruling 
a  demurrer  to  an  answer  setting  up  a  counterclaim. 

The  facts  are  stated  in  the  opinion. 
Dillon  $  Swayne,  for  appellant. 
Vanduzer  $  Taylor,  for  respondents. 

PER  CURIAM.  —  [Present,  LARREMORE,  Ch.  J.,  ALLEN  arid 
BOOKSTAVER,  J  J.]  —  It  is  now  well  settled  in  practice  that 
a  pleading  to  which  a  demurrer  has  been  interposed  must 
be  its  own  mouth-piece.  The  complaint  in  the  action  sets 
up  a  running  account  between  the  parties,  which  the  de- 
fendants admit  to  the  extent  of  $4.11,  but  set  up  a  counter- 
claim as  a  defense,  to  wit : 

That  on  or  about  May  16th,  1884,  plaintiff  delivered  to 
the  defendant,  Robert  Milliken,  a  telegraphic  message  by 
mistake,  which  was  not  intended  for  him,  upon  which  he 
acted,  and  upon  which  he  sustained  a  loss,  the  amount  of 
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which  these  defendants  seek  to  recoup,  against  the  plain- 
tiff's claim.  The  answer  avers  that,  through  inattention, 
the  plaintiff  changed  and  altered  said  message,  and  wrong- 
fully and  negligently  delivered  the  same,  which  was  not  in- 
tended for  them,  to  these  defendants.  This  averment  in 
the  answer  characterizes  the  nature  of  the  action  as  one  of 
tort  and  not  of-  contract. 

There  is  nothing  in  the  case  as  presented  to  show  any 
privity  of  contract  between  the  plaintiff  and  the  defendants. 
The  cause  of  action  set  up  in  the  counterclaim,  if  it  can  be 
sustained  at  all,  must  be  for  negligence,  and  upon  this  point 
this  case  is  distinguishable  from  the  authorities  cited  in  its 
support. 

We  think  the  demurrer  should  have  been  sustained,  and 
that  the  judgment  overruling  it  should  be  reversed,  with 
costs. 

Judgment  overruling  demurrer  reversed,  with  costs. 


SAMUEL  K.  WILSON,  Respondent,  against  THE  METROPOLI- 
TAN ELEVATED  RAILWAY  COMPANY,  Appellant. 

(Decided  February  7th,  1887.) 

The  president  of  a  corporation,  in  pursuance  of  a  resolution  of  the  di- 
rectors voting  him  a  salary,  drew  notes  therefor  in  the  name  of  the 
corporation  to  himself  as  payee,  and  signed  them  himself  as  president. 
They  were  indorsed  by  such  president  in  blank  and  discounted  by 
plaintiff.  Held,  that  plaintiff,  taking  the  notes  before  maturity  and  for 
value,  was  a  bona  fide  holder,  and  was  not  put  upon  inquiry  as  to 
whether  they  were  given  for  the  president's  salary,  or  whether  the 
salary  had  been  earned,  or  whether  there  was  any  by-law  or  resolution 
giving  the  salary  passed  before  the  services  were  rendered,  or  whether 
the  defendant's  directors  had  exceeded  their  powers  or  had  done  any- 
thing wrong  in  the  premises ;  that  even  if  plaintiff  knew  that  the  notes 
were  given  for  the  president's  salary,  he  was  not  bound  to  inquire 
whether  the  salary  was  earned  or  legally  payable,  the  mere  fact  of  the 
president  discounting  such  notes  being  an  assertion  to  that  effect 
which  plaintiff  was  entitled  to  rely  upon. 
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Plaintiff  cashed  for  K.  a  draft  drawn  by  a  corporation  and,  holding  the 
same  uncollected,  subsequently  transferred  it  to  K.  in  payment  of 
notes  transferred  to  plaintiff  by  K.  Held,  that  this  was  equivalent  to 
a  cash  payment  for  such  notes. 

APPEAL  from  a  judgment  of  this  court  entered  upon  the 
verdict  of  a  jury  rendered  by  direction  of  the  court. 

The  facts  are  stated  in  the  opinion. 

Julian  T.  Davies  and  Charles  A.  Gardiner,  for  appellant. 

Francis  C.  Barlow,  for  respondent. 

BOOKSTAVER,  J.  —  Plaintiff  sued  on  a  promissory  note, 
for  $2,500,  made  by  the  defendant  to  its  own  order.  At 
the  close  of  the  testimony,  each  party  moved  for  a  direction 
of  a  verdict  in  its  favor;  both  parties  thereby  conceding 
that  the  facts  in  the  case  raised  questions  of  law  only,  to  be 
determined  by  the  court ;  and  that  there  were  no  questions 
of  fact  to  be  passed  upon  by  the  jury.  Upon  such  request, 
the  court  directed  the  jury  to  render  a  verdict  in  favor  of 
the  plaintiff,  and  against  the  defendant,  subject  to  the  opin- 
ion of  the  court.  Thereafter,  and  during  the  same  term, 
the  court,  after  hearing  counsel  for  the  respective  parties, 
sustained  the  verdict,  and  judgment  was  entered  thereon, 
for  $3,117.21.  Defendant  made  a  motion  for  a  new  trial; 
which  was  denied.  Defendant  appealed  from  both  the  judg- 
ment and  order. 

As  far  as  the  making  of  the  note  is  concerned,  the 
material  facts,  to  be  considered  upon  this  appeal,  are  as 
follows : 

The  defendant  is  a  duly  organized  domestic  corporation. 
On  the  20th  of  May,  1879,  it  leased  its  railway,  franchises, 
etc.,  to  the  Manhattan  Railway  Company,  a  duly  organized 
domestic  corporation;  which,  thereupon,  took  possession 
of  defendant's  railway,  and  has,  ever  since,  with  unimpor- 
tant exceptions,  operated  the  same. 

Sylvester  H.  Kneeland  was  a  stockholder,  a  director,  and 
the  president  of  the  defendant,  from  the  8th  of  November, 
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1882,  until  August,  1884.  What  services  he  rendered,  if 
any,  as  such  president,  does  not  appear.  The  office  of 
president,  up  to  about  the  time  of  making  the  note  in  ques- 
tion, had  never  been  a  salaried  one.  No  agreement  was 
made  by  the  defendant  to  pay  Kneeland  a  salary,  or  to 
give  him  any  compensation  for  his  services,  before  the  5th 
of  June,  1884. 

Shortly  after  3  o'clock,  on  the  day  last  named,  commit- 
tees representing  the  defendant  and  the  Manhattan  Rail- 
way Company,  entered  into  a  memorandum  agreement,  for 
the  merger  and  consolidation  of  the  two  companies.  This 
agreement  provided  that,  "  the  Manhattan  Company  consoli- 
dated to  assume  all  liabilities "  (of  the  defendant)  .  .  . 
"  and  to  receive  all  assets "  (of  the  defendant).  Subse- 
quently, the  two  corporations  were  consolidated,  substan- 
tially on  the  basis  stated  in  the  memorandum. 

About  3.30  P.M.,  on  the  same'  day,  at  a  meeting  of  the 
board  of  directors  of  the  defendant,  regularly  appointed, 
the  committee  of  that  company  presented  the  memoran- 
dum agreement,  so  entered  into,  and  it  was  unanimously 
adopted.  At  the  same  meeting  the  following  resolution 
was  unanimously  adopted :  u  Resolved  that  S.  H.  Knee- 
land,  the  president  of  the  company,  shall  be  paid  a  salary 
of  $25,000  per  annum,  from  the  time  of  his  election  as  such." 
Mr.  Kneeland  presided  at  this  meeting  and  put  the  resolu- 
tion to  vote. 

On  the  18th  of  June,  1884,  another  duly  appointed  meet- 
ing of  the  directors  of  defendant  was  held ;  at  which  the 
following  resolution  was  unanimously  adopted :  u  That  the 
president  be  and  he  is  authorized  to  use  the  credit  of 
the  company,  by  fesuing  and  negotiating  its  notes,  or  other- 
wise, for  paying  the  salary  of  said  president ;  said  notes  to 
be  signed  by  the  president,  and  countersigned  by  the  treas- 
urer, in  the  usual  way  and  form,  and  not  to  exceed  the 
limit  of  the  amount  heretofore  authorized."  Mr.  Knee- 
land  presided  at  this  meeting  and  put  the  question  to 
vote. 

In  accordance  with  the  provisions  of  the  last  resolution, 
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notes  were  issued,  signed  by  S.  H.  Kneeland,  as  president 
of  the  defendant,  and  countersigned  by  the  treasurer; 
made  to  the  order  of  Mr.  Kneeland,  and  indorsed  by  him ; 
aggregating,  as  it  is  claimed,  $48,950.  These  notes  matured 
at  various  dates,  from  August  8  to  October  31,  1884. 

This  suit  is  brought  upon  one  of  such  notes,  which  was 
transferred  directly  to  the  plaintiff,  by  Kneeland,  under  the 
following  circumstances  : 

On  May  26th,  1884,  plaintiff  cashed,  for  Mr.  Kneeland,  a 
check  for  $7,650,  drawn  by  the  Mercantile  Trust  Company 
on  itself ;  by  giving  him  the  full  value  thereof.  Plaintiff 
held  the  check  uncollected,  until  June  28th,  1884,  on  which 
day  Kneeland  sent  to  him  the  note  in  suit,  and  two  others 
of  the  notes  issued,  as  above  stated,  of  like  amount  and 
tenor,  and  varying  slightly  in  dates.  The  plaintiff  then 
discounted  the  three  notes,  giving  Kneeland,  as  the  pro- 
ceeds of  the  discount,  the  check  of  the  Mercantile  Trust 
Company,  instead  of  cash,  and  charging  him  with  the 
$7,650,  advanced  to  him  on  May  25th,  together  with  inter- 
est to  the  date  of  the  discount,  and  crediting  him  with  the 
three  notes  discounted,  less  the  interest  thereon  to  their 
maturity. 

This  left  a  balance  against  Kneeland  of  $283,  which  the 
latter  paid  to  the  plaintiff  in  cash.  We  think  this  was  the 
same,  in  effect,  as  though  the  plaintiff  had  collected  the 
Trust  Company's  check,  for  which  he  had  paid  value,  and 
which  he  then  owned,  and  had  paid  cash  to  Kneeland,  on 
the  discount  of  the  three  notes. 

Two  of  the  notes  thus  discounted  were  paid.  The  one 
in  suit  was  not,  and  hence  this  action. 

It  thus  appears  that  the  plaintiff  obtained  the  note  before 
maturity  and  for  value  ;  and  he  would  not  be  affected  by  a 
failure  or  want  of  consideration  between  Kneeland  and  the 
defendant,  unless  he  had  notice  of  it. 

When  a  corporation  gives  a  note  for  goods  bought  or 
services  rendered,  it  cannot  be  possible  that  a  person  who 
takes  the  note  for  value,  before  maturity,  is  bound  to 
inquire  whether  the  goods  were  bought,  or  the  services 
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were  rendered;  and  we  think  this  an  elementary  principle 
of  law.  Indeed,  defendant's  counsel  virtually  conceded, 
on  the  argument,  that  plaintiff  paid  full  value  for  the  note 
in  controversy,  before  maturity ;  but  claims  that  he  had 
notice  of  irregularities  in  the  inception  of  the  notes,  or 
the  circumstances  attending  the  making  of  the  same,  and 
the  transfer  to  him,  were  such  as  to  put  him  on  inquiry  as 
to  their  validity. 

It  is  not  claimed  that  plaintiff  had  actual  notice  of  any 
such  irregularities  or  infirmity  in  the  notes ;  but  it  is 
claimed  that  the  note  in  suit  was  signed  by  the  president 
of  the  corporation,  and  indorsed  directly  to  himself,  its 
president  and  trustee ;  and  that  the  plaintiff  was  thus 
notified  it  was  a  contract  between  the  corporation  and 
one  occupying  towards  it  a  fiduciary  or  trust  relation, 
which  defendant  could  repudiate  at  its  option. 

An  examination  of  the  note  shows  that  it  was  not  in- 
dorsed directly  to  Kneeland  himself,  but  was  indorsed 
in  blank,  which  was  equivalent  to  making  it  payable  to 
bearer. 

The  notes  being  thus  presented  to  plaintiff,  we  think, 
did  not  put  him  on  inquiry  as  to  whether  or  not  they 
were  given  for  his  salary ;  nor  whether  or  not  the  salary 
had  been  earned ;  nor  whether  there  was  any  by-law  or 
resolution  giving  the  salary  passed  before  the  services 
were  rendered ;  nor  whether  the  defendant's  directors  had 
exceeded  their  powers,  or  had  done  any  wrong  in  the  prem- 
ises; but  should  have  put  him  on  inquiry  as  to  whether 
or  not  Mr.  Kneeland  was  using  the  obligations  of  the  de- 
fendant in  his  individual  business,  and  thus  committing  a 
breach  of  trust ;  and  of  nothing  else  whatever.  And  if  the 
fact  had  turned  out  according  to  the  appearances,  and  he 
had  diverted  the  notes  of  the  company  to  his  own  use,  with- 
out authority,  the  plaintiff  could  not  have  recovered  on 
them.  But  the  fact  was,  that  Kneeland  was  not  misapply- 
ing the  paper  of  the  corporation  ;  but  was  using  it  exactly 
in  accordance  with  the  resolution  of  June  18th,  1884. 

It  is  analogous  to  the  case  where  one  partner  uses  firm 
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paper,  apparently  for  his  individual  purposes.  If  such  use 
was  unauthorized,  and  the  person  taking  it  knew  it  was 
unauthorized,  there  could  be  no  recovery  by  him  on  such 
paper ;  but  if  the  firm  authorized  such  use,  or  if  it  should 
turn  out  that  the  business,  although  in  form  for  the  benefit 
of  the  individual,  was  in  reality  a  co-partnership  transaction, 
then  the  holder  of  such  paper  could  recover. 

Appellant  also  contends  that  one  who  purchases  a  note 
from  an  agent  or  trustee  of  a  corporation  must,  at  his  peril, 
see  that  its  issue  and  negotiation  are  within  the  authority 
under  which  the  agent  can  legally  act,  and  that  the  plain- 
tiff, therefore,  was  bound  to  inquire  by  what  authority 
Kneeland  signed  and  negotiated  the  note  in  suit.  Granting 
that  this  is  so,  then,  had  plaintiff  made  inquiry  on  this  sub- 
ject, the  resolution  before  mentioned  would  have  clearly 
shown  by  what  authority  Mr.  Kneeland  signed  and  negoti- 
ated the  note ;  and  that,  apparently,  it  was  within  the  legal 
power  of  the  directors  to  pass.  Such  inquiry  would  not 
have  shown  that  there  was  no  authority  in  the  directors  to 
make  this  provision  for  salary ;  nor  that  the  salary  had  not 
been  earned. 

But  if  the  plaintiff  knew,  or  was  bound  to  know,  that  the 
notes  were  given  for  defendant's  salary,  he  was  not  bound 
to  inquire  whether  the  salary  was  earned,  or  was  legally 
payable ;  for  one  who  takes  a  note  or  check,  purporting  to 
be  given  by  a  corporation  for  goods  bought  or  services  ren- 
dered, is  not  bound  to  inquire  whether  the  goods  were 
bought,  or  the  services  were  rendered;  for  these  are  ex- 
trinsic facts,  peculiarly  within  the  knowledge  of  the  agent ; 
and  it  has  been  held  that  a  "  party  dealing  with  an  agent 
.  .  .  may  take  the  representation  of  the  agent,  as  to  any 
extrinsic  fact,  which  rests  peculiarly  within  the  knowledge 
of  the  agent,  and  which  cannot  be  ascertained  by  a  com- 
parison of  the  power  with  the  act  done  under  it."  See  the 
Butchers'  £  Drovers'  Bank  Case  (16  N.  Y.  135).  In  that 
case,  the  teller  of.  a  bank  had  authority  to  certify  checks, 
when  the  drawer  had  funds ;  and  he  certified  a  check  when 
the  drawer  had  no  funds ;  but  the  bank  was  held  bound, 
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because  the  question  of  "  funds  or  no  funds  "  was  an  "  ex- 
trinsic fact,  peculiarly  within  the  knowledge  of  the  agent." 
In  that  case,  the  natural  way  in  which  the  person  taking 
the  check  could  have  ascertained  that  fact,  was  to  inquire 
of  the  teller ;  and  he,  by  the  act  of  certifying  the  check,  had 
already  represented  that  there  were  funds.  In  North  River 
Bank  v.  Aymar  (3  Hill  262),  an  agent  who  had  authority  to 
make  notes  in  the  business  of  his  principal,  made  them  in 
his  own  business  and  had  them  discounted.  It  was  held 
that  the  mere  act  of  making  the  notes,  and  procuring  them 
to  be  discounted,  was  an  assertion  by  the  agent,  that  the 
acts  were  done  in  the  business  of  his  principal ;  although 
the  agent  made  no  representations  on  that  subject,  other 
than  presenting  the  notes  for  discount.  This  principle  is 
held  in  many  other  cases,  and  rests  upon  the  fact,  that  the 
doing  of  the  act,  and  the  exercising  the  authority  by  the 
agent,  is  an  assertion  by  the  principal  that  the  proper  con- 
ditions exist;  and  we  think  that  this  principle  applies  to 
this  case. 

Having  arrived  at  this  conclusion,  it  is  unnecessary  to 
examine  the  other  questions  argued  upon  the  appeal. 

If  the  directors  exceeded  their  authority,  or  were  guilty 
of  fraud  or  conspiracy,  in  granting  the  salary,  or  author- 
izing the  execution  and  negotiation  of  the  notes,  they  would 
be  liable  to  the  parties  injured,  in  a  proper  action,  brought 
to  recover  for  such  injuries. 

We  therefore  think  the  judgment  should  be  affirmed, 
with  costs. 

LARREMORE,  Ch.  J.,  and  J.  F.  DALY,  J.,  concurred. 

Judgment  affirmed,  with  costs. 
VOL.  XIV  — 12 
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JUSTIN    WOHLFARTH,    Respondent,    against    WARD    B. 
CHAMBERLAIN,  Appellant. 

(Decided  February  7th,  1887.) 

In  an  action  for  breach  of  contract  of  sale  of  certain  real  estate,  the  evi- 
dence showed  that  defendant,  as  an  assignee  for  the  benefit  of  credi- 
tors, had  sold  the  property  at  public  auction  to  a  nominal  bidder, 
and  procured  the  title  to  be  transferred  to  defendant's  wife,  after 
which  he  made  the  contract  with  plaintiff,  in  his  own  name,  for  the  sale 
of  the  property  at  an  enhanced  price;  and  that  when  the  deed  was 
tendered  to  plaintiff,  he,  having  acquired  knowledge  of  these  facts, 
refused  to  accept  it.  Held,  that  plaintiff  was  not  bound  to  take  the 
deed,  and  could  maintain  an  action  for  the  damages  he  sustained  by 
reason  of  the  failure  to  make  a  good  title. 

In  such  action,  the  court  admitted  evidence  of  defendant's  declarations, 
made  after  his  conveyance  of  the  property  as  assignee,  impeaching  his 
wife's  title.  Held,  that  such  declarations,  together  with  the  acts  of 
defendant  which  constituted  notice  to  plaintiff  of  the  defects  in  the 
title,  were  admissible,  plaintiff  being  entitled  to  prove  in  this  action 
the  facts  that  would  be  admissible  in  a  suit  against  him  by  the 
assignor's  creditors  to  show  that  he  was  not  a  buna  fide  purchaser 
without  notice. 

APPEAL  from  a  judgment  of  this  court  entered  upon  the 
verdict  of  a  jury. 

The  action  was  brought  to  recover  damages  for  breach  of 
a  contract  for  the  sale  of  real  estate,  by  plaintiff  as  vendee 
against  defendant  as  vendor.  The  jury  rendered  a  verdict 
for  plaintiff  for  $1,500  damages. 

The  facts  are  stated  in  the  opinion. 

Cephas  Brainerd,  for  appellant. 

Gratz  Nathan  and  Gr.  A.  Seixas,  for  respondent. 

J.  F.  DALY,  J.  —  The  defendant,  by  agreement  under  seal, 
dated  December  18th,  1884,  contracted  to  sell  to  plaintiff,  for 
,075,  the  house  and  lot  207  East  109th  Street ;  the  con- 
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sideration  to  be  paid  by  the  plaintiff's  assuming  a  mortgage 
of  $4,500  then  on  the  premises,  and  paying  $500  cash  on 
the  execution  of  the  contract  and  $4,575  on  the  delivery  of 
the  deed.  The  deed  tendered  to  the  plaintiff  was  executed 
by  the  defendant's  wife,  Elizabeth  F.  Chamberlain,  as 
grantor,  defendant  joining  therein  as  her  husband.  Mrs. 
Chamberlain  held  the  title  at  that  time  and  at  the  time  the 
contract  of  sale  was  executed.  The  history  of  her  title 
(of  which  the  plaintiff  had  full  notice  when  the  deed  was 
tendered  to  and  refused  by  him)  was  as  follows  : 

In  April,  1884,  the  premises  were  owned  by  one  John  H. 
Deane,  the  partner  of  defendant.  They  were  then  subject 
to  mortgages  for  $8,000  and  $1,000  respectively,  the  latter 
held  by  defendant,  who,  on  April  19th,  1884,  assigned  it  to 
one  Baumgarten,  a  clerk  in  his  office,  who  on  the  same  day 
assigned  it  to  defendant's  wife.  Both  assignments  were 
recorded  on  April  22d.  The  next  day,  April  23d,  1884, 
Deane  made  to  defendant  a  general  assignment  of  all  his 
property  for  the  benefit  of  his  creditors.  On  July  16th, 
1884,  the  premises  in  question,  with  a  large  amount  of  real 
estate  belonging  to  the  assigned  estate,  were  sold  at  public 
auction  by  defendant  as  assignee  of  Deane.  The  parcel  in 
question  was  knocked  down  to  George  F.  Chamberlain,  a 
nephew  of  defendant,  who  thereupon,  at  defendant's  request, 
assigned  his  bid  without  consideration  to  one  Henry  F. 
Anderson,  and  defendant,  as  Deane's  assignee,  executed  his 
deed  to  Anderson,  dated  August  4th,  1884,  recorded  Sep- 
tember 5th,  1884,  consideration  $9,200.  Anderson  immedi- 
ately conveyed  the  premises  to  defendant's  wife  by  deed 
dated  August  5th,  1884.  All  this  was  done  by  direction  of 
defendant,  who  was  agent  therein  for  his  wife.  Anderson 
took  the  nominal  title  from  defendant  as  assignee  of  Deane 
for  the  sole  purpose  of  conveying  the  property  to  defend- 
ant's wife.  The  defendant,  in  December  following,  made 
the  contract  with  plaintiff  to  sell  him  the  premises  for 
$10,075. 

The  defendant  claims  that  the  conveyances  were  bona 
fide,  the  purchase  at  the  auction  sale  being  made  on  his 
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wife's  behalf  to  protect  her  interests  as  holder  of  the  $1,000 
second  mortgage.  It  will  be  observed,  however,  that  that 
mortgage  was  originally  held  by  the  defendant,  and  was 
transferred  by  him  to  his  wife  (through  his  clerk,  Mr. 
Baumgarten),  the  day  before  the  assignment  to  him  from 
his  partner  was  executed,  and  that  such  transfer  was  evi- 
dently made  in  contemplation  of  the  assignment. 

The  undisputed  facts  of  the  case  cast  suspicion  upon  the 
title  of  Mrs.  Chamberlain,  and  show  that  there  is  ground 
for  the  apprehension  that  its  validity  may  be  questioned  or 
attacked  by  the  creditors  of  Deane,  the  assignor.  Upon  the 
face  of  the  transactions  by  the  assignee  Chamberlain,  the 
defendant,  it  would  seem  that  his  wife  is  the  mere  nominal 
owner  of  the  premises  for  his  benefit  and  to  enable  him  to 
deal  with  the  trust  property  for  his  own  profit.  A  prima 
facie  case  against  the  title  is  thus  made  out.  The  trustee, 
after  selling  the  property  at  public  auction  to  a  nominal 
bidder,  procures  the  title  to  be  transferred  to  his  wife,  and 
then  makes  a  contract  in  his  own  name  with  a  purchaser 
at  private  sale  for  an  increased  price.  Of  all  this,  and  of 
facts  not  recited  above,  but  tending  to  strengthen  suspicion, 
the  contracting  purchaser  has  the  fullest  notice,  and  could 
only  preserve  his  purchase,  if  attacked  by  the  creditors,  by 
showing  the  good  faith  of  the  trustee :  an  undertaking  of 
some  difficulty,  I  should  think,  and  the  issue  of  which  is  at 
least  doubtful.  Under  these  circumstances  the  purchaser 
is  not  bound  to  take  the  deed  (People  v.  Open  Board,  etc., 
92  N.  Y.  98 ;  Fulton  v.  Whitney,  66  N.  Y.  548 ;  Schriver  v. 
Schriver,  86  N.  Y.  575 ;  Dodge  v.  Stevens,  94  N.  Y.  209). 

The  vendee  in  this  case  was  entitled  to  recover  as  dam- 
ages, for  the  failure  of  the  vendor  to  give  a  good  title,  the 
loss  of  his  bargain.  The  defendant  knowingly  contracted 
to  convey  property,  the  title  to  which  was  so  doubtful,  by 
reason  of  his  own  unauthorized  dealings  with  the  property 
as  trustee,  that  no  purchaser  could  be  compelled  to  take  it. 
When  the  facts  were  discovered,  the  vendee  offered  to  take 
the  property  if  the  trustee  would  have  it  transferred  again 
to  himself,  and  would  then  give  his  own  deed  as  such 
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trustee.  This  he  refused  to  do,  presumably  because  he  did 
not  wish  the  trust  estate  to  benefit  by  the  enhanced  price 
at  which  he  was  selling  it,  but  desired  to  retain  that  benefit 
for  himself.  This  was  clear  evidence  of.  bad  faith,  and  of  a 
refusal  to  give  a  good  title  when  it  was  in  his  power  to  do 
so,  and  entitles  the  vendee  to  such  damages  as  he  has  sus- 
tained by  such  refusal  (Pumpelly  v.  Phelps,  40  N.  Y.  59 ; 
Tim  by  v.  Kimey,  18  Hun  255 ;  Margraf  v;  Muir,  57  N.  Y. 
159.  See  Coekroft  v.  N.  Y.  $  H.  R.  Co.,  69  N.  Y.  204). 
The  amount  of  the  verdict  cannot  be  questioned  under 
these  authorities. 

Appellant  claims  the  right  to  a  new  trial  on  the  ground 
that  the  court  allowed  evidence  of  his  declarations  (made 
after  his  conveyance  of  the  property)  impeaching  his  wife's 
title.  Such  declarations,  and  the  several  acts  of  defendant 
which  constituted  notice  to  the  plaintiff  of  the  defects  in 
Mrs.  Chamberlain's  title,  were  admissible.  They  would  be 
competent  in  a  suit  by  a  creditor  of  the  assignor  against  the 
plaintiff,  to  show  notice  to  him  of  the  dealings  of  the 
trustee  with  the  trust  estate  ;  and  he  is  permitted  in  this 
action  to  show  the  same  state  of  facts  in  order  to  prove  that 
he  could  not  defeat  the  creditor's  suit  on  the  ground  that 
he  was  a  bonafide  purchaser  without  notice.  He  was  also 
entitled  to  show  defendant's  own  acts  and  statements  to 
prove  the  bad  faith  of  the  latter,  in  order  to  make  out  a 
proper  case  for  full  damages.  This  is  an  action  for  damages 
against  the  party  making  the  admissions,  and  it  is  difficult 
to  understand  how  his  declarations  and  acts  could  be  ex- 
cluded. 

There  was  no  error  in  the  other  rulings  on  the  trial. 
Proof  was  offered  to  show  that  the  contract  of  sale,  as  orig- 
inally prepared  by  defendant,  contained  a  clause  exempting 
him  from  liability  for  damages  in  case  of  his  inability  to 
make  a  good  title.  This  proof  was  offered  as  introductory 
to  a  conversation  with  defendant  on  the  subject  of  the  clause 
tending  to  show  his  probable  knowledge  at  the  time  that  his 
title  might  be  questioned.  It  was  not  error  to  exclude 
proof  that,  in  other  contracts  with  other  parties  for  other 
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property,  he  protected  himself  by  similar  provisions.  His 
declarations  as  to  this  property  were  alone  material.  There 
was  no  error  ia  proving  by  a  legal  expert  that  certain  re- 
citals in  the  defendant's  deed  to  Anderson  showed  that 
there  was  an  unusual  condition  upon  the  sale  of  this  prop- 
erty by  defendant  at  public  auction,  viz.:  a  sale  "  subject  to 
all  encumbrances  ;  *'  in  order  to  argue  therefrom  that  such  a 
condition  would  'be  apt  to  deter  bona  fide  bidders,  and  thus 
inferentially  to  question  the  bona  fides  of  the  purchaser, 
Mrs.  Chamberlain,  who  took  through  the  bid  of  George  F. 
Chamberlain,  assigned  to  Anderson,  the  two  latter  acting 
under  her  or  her  husband's  instructions. 

There  was  no  error  in  the  charge.  The  case  was  prop' 
•erly  tried  at  a  trial  term,  being  an  action  for  damages. 

The  judgment  should  be  affirmed,  with  costs. 

ALLEN  and  BOOKSTAVEE,  JJ.,  concurred. 
Judgment  affirmed,  with  costs. 


WILLIAM  LOCKWOOD  et  aL,  Respondents,  against  WILLIAM 
J.  NICHOLS  et  aZ.,  Appellants. 

(Decided  February  8th,  1887.) 

Defendants,  directors  of  a  company  heavily  involved,  entered  into  an 
agreement  with  plaintiffs,  whereby  the  latter  agreed  to  pay  the  indebt- 
edness of  the  company,  and  defendants  transferred  to  them  the  major- 
ity of  stock  and  right  to  manage  the  company,  agreeing  that  the 
indebtedness  "  shall  and  will  not  exceed"  a  certain  sum,  and  that  if 
it  should  exceed  such  sum,  defendants  would  pay  the  excess  and 
save  plaintiffs  harmless  therefrom.  Held,  that  plaintiffs'  agreement 
was  to  discharge  the  indebtedness  of  the  company,  whatever  the 
amount  should  be,  and  that  they  could  recover  from  defendants  the 
excess  of  such  indebtedness  over  the  sum  named,  regardless  of  the 
ability  of  the  company  to  pay  such  indebtedness  or  whether  plaintiffs 
had  in  fact  at  that  time  paid  such  excess. 

APPEAL  from  a  judgment  of  this  court  entered  upon  the 
report  of  a  referee. 
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The  defendants,  on  and  prior  to  September  22d,  1880, 
were  directors  and  officers  of  the  Manhattan  Chemical 
Company,  and  in  order  to  induce  the  plaintiffs  to  come  in 
and  take  the  charge  and  management  of  the  company,  and 
to  contribute  moneys  to  relieve  its  embarrassments,  they 
transferred  800  shares  of  its  capital  stock,  held  by  them, 
to  plaintiffs,  and  entered  into  a  written  agreement  with 
plaintiffs  that  the  indebtedness  of  the  company  at  the  date 
of  the  agreement  (September  22d,  1880)  "  shall  and  will  not 
exceed  "  $55,800,  and  that  if  it  exceeded  said  sum,  they,  the 
defendants,  would  pay  the  excess  and  save  the  plaintiffs 
harmless  therefrom.  The  plaintiffs,  on  their  part,  agreed  to 
take  entire  charge  of  the  company,  and  carry  on  its  business 
in  as  economical  manner  as  practicable,  and  to  endeavor,  to 
the  best  of  their  ability,  to  make  said  company  a  success 
and  its  capital  stock  valuable ;  and  to  advance  and  loan  to 
the  company  from  time  to  time,  as  necessity  required,  suffi- 
cient moneys  to  liquidate  and  discharge  the  indebtedness 
mentioned,  and  pay  current  expenses,  and  not  to  call  in  or 
demand  the  return  of  said  loan,  or  any  part  thereof,  until 
all  of  said  indebtedness  was  paid. 

This  action  was  brought  in  February,  1881,  alleging  that 
the  indebtedness  of  the  company  exceeded  the  sum  of 
$55,800,  agreed  upon,  and  was  in  fact  $75,843.61,  and  de- 
manded judgment  for  the  excess,  with  other  demands  aris- 
ing out  of  the  said  contract  not  necessary  to  mention  here. 
The  answers  of  defendants  denied  that  it  was  the  intention 
of  the  parties  by  their  agreement  to  pay  to  plaintiffs  any 
excess  over  the  stipulated  amount  of  indebtedness ;  denied 
that  the  indebtedness  exceeded  the  agreed  sum ;  and 
counter-claimed  damages  for  alleged  breach,  by  plaintiffs,  of 
their  agreement  in  not  carrying  on  the  business  of  the  com- 
pany in  as  economical  a  manner  as  practicable,  in  not  loan- 
ing or  advancing  moneys  as  required  by  the  agreement, 
and  in  having  wasted  and  destroyed  the  property  of  the 
company. 

Defendant   Nichols  retained  no  stock  of   the   company 
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after  the  agreement,  and  Barrows  had  but  a  small  amount, 
seventeen  shares. 

The  referee  gave  judgment  for  plaintiffs  for  the  amount 
of  the  excess  of  indebtedness  over  the  agreed  sum  of  $55,800, 
and  found  that  plaintiffs  had  not  committed  any  breach  of 
the  agreement  on  their  part. 

The  defendant  Nichols  appeals  on  the  ground  that  the 
agreement  did  not  require  defendants  to  make  payment  to 
plaintiffs ;  that  their  contract  was  a  contract  of  indemnity 
only;  that  plaintiffs  had  not  paid  the  excess  of  indebted- 
ness, and  had  sustained  no  damage.  The  defendant  Barrows 
appeals  on  substantially  the  same  grounds,  and  also  upon 
the  ground  that  a  breach  of  plaintiffs'  covenants  was  proved, 
which  precludes  a  recovery  by  them  in  any  event. 

John  E.  Parsons  and  Gf-eo.  Wilcox,  for  appellants. 

A.  J.  Vanderpoel,  W.  H.  Arnoux,  and  Wm.  F.  MacRae, 
for  respondents. 

J.  F.  DALY,  J. —  [After  stating  the  facts  as  above.] — There 
was  a  sale  by  defendants  to  plaintiffs  of  the  800  shares  of 
stock  transferred  to  the  latter,  and  the  covenant  entered  into 
by  defendants  that  the  indebtedness  of  the  company  did  not 
and  should  not  exceed  $55,800,  was,  in  effect,  a  covenant  as 
to  encumbrances  on  the  property  so  sold,  and  the  covenant 
being  broken,  the  recovery  upon  it  should  be  for  the  excess 
of  encumbrance  over  the  agreed  amount.  The  agreement 
of  defendants  to  pay  the  excess  and  save  the  plaintiffs 
harmless  therefrom,  must  be  construed  as  an  agreement 
to  pay  the  plaintiffs,  because,  if  there  were  no  such  promise 
in  addition  to  the  covenant,  a  promise  to  pay  the  plaintiffs 
would  be  inferred  from  the  covenant  itself;  otherwise 
there  could  be  no  enforcement  of  the  obligation  by  the 
parties  with  whom  and  for  whose  benefit  it  was  made. 

The  objections  that  the  contract  is  one  of  indemnity,  and 
that  the  plaintiffs  must  show  that  they  have  paid  the  excess 
of  indebtedness,  and  that  the  company  is  unable  to  respond 
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to  them,  are  not  well  founded.  It  was  not  contemplated 
by  the  parties  to  the  agreement  that  the  company  should 
pay,  or  be  liable  to  pay,  the  excess  of  indebtedness.  The 
object  of  the  agreement  was  to  relieve  the  treasury  of  the 
company  from  the  burden.  The  covenantors  cannot  there- 
fore ask  that  the  covenantees  be  remitted  to  a  remedy 
against  the  company,  nor  contend  that  if  the  company  be 
found  able  to  pay,  there  is  no  liability  upon  the  covenant. 
Their  agreement  was  to  discharge  the  debt  of  the  company. 

As  the  plaintiffs  have  the  right  to  enforce  the  covenant, 
and  their  recovery  does  not  depend  upon  the  ability  of  the 
company  to  pay  any  part  of  the  amount  of  the  excess  of 
indebtedness,  there  can  be  no  question  as  to  the  measure 
of  damages  ;  plaintiffs  are  entitled  to  recover  the  whole 
excess  which  defendants  agreed  to  pay. 

The  question  that  is  presented  is  not  a  new  one,  for  we 
find  in  adjudged  cases,  as  well  as  in  elementary  works,  prec- 
edents for  the  disposition  that  we  shall  make  of  this  case. 
Without  a  review  of  the  authorities,  we  shall  content  our- 
selves with  citing  from  Sutherland  on  Damages  (vol.  2  pp. 
610  et  seq.')  a  statement  of  the  rule  that  we  think  applica- 
ble to  the  facts  before  us :  "  Contracts  are  often  made,  the 
general  purpose  of  which  is  indemnity,  but  which  are  not 
merely  to  save  harmless,  or  to  indemnify  against  damages, 
but  provide  against  the  cause  of  damage :  they  are  contracts 
for  the  prevention  of  damage.  Of  this  nature  are  contracts 
against  the  existence  of  debts  or  liabilities.  Where  the 
contract  is  for  more  than  indemnity  against  damages; 
where  a  party  stipulates  against  the  existence  of  certain 
conditions,  or  for  payment  or  performance  of  any  kind,  then 
damages  are  not  the  gist  of  the  action,  but  the  measure, of 
the  damages  recoverable  for  the  breach  is 'the  value  of  the 
performance  of  the  contract.  For  example,  a  contract  to 
pay  a  debt,  no  time  being  specified,  is  a  promise  to  pay  it 
when  due,  or  in  a  reasonable  time  if  already  due.  The 
promisee,  for  breach  of  such  a  contract,  is  entitled  to  re- 
cover the  amount  of  the  debt  and  interest,  though  he  has 
not  paid  it,  or  any  part  of  it,  if  it  is  a  debt  the  discharge  of 
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which  would  be  beneficial  to  him  (G-ilbert  v.  Wyman,  1  N. 
Y.  550)."  See  also,  as  directly  in  point,  Belloni  v.  Freeborn 
(63  N.  Y.  383-390)  ;  and  KoUer  v.  Mutlage  (72  N.  Y. 
259-266).  The  author  quoted  adds:  "Courts  of  law  are 
not  adapted,  like  courts  of  equity,  to  do  complete  justice  to 
all  parties  interested  in  such  cases ;  that  is,  to  protect  the 
defaulting  party  by  requiring  the  money  so  recovered  to  be 
applied  to  the  debt,  though  the  payment  may  be  important 
to  him.  That,  however,  has  been  done  in  some  cases." 

The  defendant  Barrows  contends  that  the  evidence  shows 
a  breach  of  plaintiffs'  agreement  to  advance  moneys,  carry 
on  the  business  in  as  economical  manner  as  possible,  etc., 
and  that  plaintiffs'  right  to  recover  upon  the  defendants' 
covenant  is  thereby  barred.  The  finding  of  the  referee,  that 
the  plaintiffs  fully  kept  and  performed  the  agreement  on 
their  part,  is  supported  by  the  evidence,  and  we  cannot  say 
that  we  disagree  with  his  conclusions.  The  evidence  as  to 
alleged  improvident  management  may  produce  different 
opinions  in  different  minds,  but  we  are  influenced  in 
reaching  the  conclusion  that  the  plaintiffs  acted  according 
to  their  best  judgment  and  always  in  good  faith,  by  the 
consideration  that  the  very  large  share  which  plaintiffs 
acquired  in  the  company  and  the  large  outlays  they  made 
and  liabilities  they  assumed  under  their  agreement,  make  it 
most  improbable  that  they  would  act  counter  to  the  best 
interest  of  the  company.  We  are  warranted  in  assuming 
that  their  own  interests  could  be  subserved  only  by  endeav- 
oring to  make  the  company  successful. 

None  of  the  exceptions  taken  call  for  the  reversal  of  the 
judgment. 

The  judgment  should  be  affirmed,  with  costs. 

LARREMORE,  Ch.  J.,  and  VAN  HOESEN,  J.,  concurred. 
Judgment  affirmed,  with  costs. 
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GEORGE  W.  WINANT,  Respondent,  against  NICHOLAS  E.^ 
HINES,  Appellant. 

(Decided  March  7th,  1887.) 

The  acceptance,  by  a  landlord,  of  the  keys  of  the  demised  premises  from 
a  tenant  quitting  the  premises  before  the  expiration  of  the  term  of  the 
lease,  and  a  re-letting,  by  the  landlord,  for  the  unexpired  term,  do  not 
constitute  a  surrender  and  acceptance,  unless  there  is  an  agreement, 
express  or  implied,  to  that  effect;  and  the  tenant  is  liable  for  the  stipu- 
lated rent,  after  deducting  therefrom  the  rent  received  by  the  landlord 
from  the  tenant  of  the  unexpired  term. 

APPEAL  from  a  judgment  of  the  District  Court  in  the 
City  of  New  York  for  the  Third  Judicial  District. 

The  action  was  brought  by  plaintiff  to  recover  for  rent 
of  premises  leased  to  defendant.  It  appeared  on  the  trial 
that  defendant  removed  from  the  premises  before  the  expi- 
ration of  the  term  of  the  lease,  and  gave  the  keys  thereof  to 
plaintiff,  who  advertised  the  premises  to  lease,  and,  after 
some  delay,  leased  the  same  for  the  unexpired  term  at 
a  decreased  rental.  Judgment  was  given  in  the  district 
court  for  plaintiff,  for  the  amount  of  the  rent  agreed  under 
the  lease,  4ess  the  amount  received  from  the  tenant  for  the 
unexpired  term.  From  the  judgment  defendant  appealed. 

Clark  Brothers,  for  appellant. 
G-.  W.  Gibbons,  for  respondent. 

PER  CURIAM. —  [Present,  LARREMORE,  Ch.  J.,  and  VAX 
HOESEN,  J.]  —  If  Oastler  v.  Henderson,  decided  by  the 
English  Court  of  Appeal  (L.  R.  2  Q.  B.  Div.  575,  21 
Moak's  Eng.  277),  be  a  precedent  that  we  ought  to  follow, 
it  is  our  duty  to  reduce  the  judgment,  but  not  reverse  it. 
In  that  case,  the  tenant  left  the  demised  premises  in  the 
early  autumn  of  1868,  and  sent  the  keys  in  December  of 
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that  year  to  the  landlord,  who  at  once  put  up  a  bill  and 
employed  an  agent  to  re-let  the  premises,  though  a  new 
tenant  was  not  secured  till  March,  1872,  and  it  was  held 
that  the  landlord  was  entitled  to  recover  from  the  tenant 
the  rent  that  accrued  between  the  date  of  the  abandonment 
of  the  premises  and  the  date  of  the  re-letting  to  the  new 
tenant.  Lords  Justices  BRAMWELL  and  BRETT  said  that 
they  were  prepared  to  overrule  Phene  v.  Popplewell  (12  C. 
B.  N.  S.  334),  if  that  case  were  to  be  construed  as  deciding 
that  the  surrender  of  the  lease  must,  as  matter  of  law, 
relate  back  to  the  date  at  which  the  landlord  received  the 
keys.  Applying  the  decision  in  Oastler  v.  Henderson  to  the 
case  before  us,  it  would  be  our  duty  to  modify  the  judgment 
appealed  from  by  reducing  it  to  the  amount  that  would  pay 
the  rent  for  the  six  weeks  that  intervened  between  the 
quitting  of  the  premises  by  the  defendant  and  the  re-letting 
of  them  to  a  new  tenant,  and  to  affirm  the  judgment  as  so 
modified.  The  costs  of  the  court  below,  would,  of  course, 
be  retained  by  the  respondent.  But  we  prefer  a  different 
course,  and,  unless  the  respondent  should  consent  to  the 
modification  of  the  judgment  in  the  manner  that  we  have 
indicated,  we  shall  affirm  the  judgment  as  it  was  rendered, 
and  give  to  the  appellant  leave  to  carry  the  case  to  the 
Court  of  Appeals.  We  shall  grant  that  leave,  because  there 
is  no  reported  case  that  is  authority  for  the  decision  that 
we  intend  to  make. 

In  England,  it  appears  to  be  settled  by  a  number  of  decis- 
ions, that  "by  letting  the  premises  to  a  new  tenant,  the 
landlord  does  an  act  so  inconsistent  with  the  continuance 
of  the  tenant's  term,  that  he  is  estopped  from  denying  that 
it  is  at  an  end"  (observations  of  COCKBURN,  Ch.  J.,  in  Oast>- 
ler  v.  Henderson).  It  is  true  that  Baron  PARKE,  in  Lyon  v. 
Reed  (13  Mees.  &  W.  284),  clearly  showed  that  there  was 
no  foundation  in  reason  for  holding  that  the  letting  to  a 
new  tenant  worked  an  estoppel  in  favor  of  the  outgoing 
tenant,  and  that  it  was  a  palpable  error  to  say  that  the  re- 
letting  to  a  new  tenant  effected  a  surrender  by  operation  of 
law.  Lord  Chancellor  SUGDEN,  in  Creagh  v.  Blood  (1 
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Jones  &  La  Touche,  133),  expressed  the  same  opinion. 
There  can  be  no  such  thing  as  a  surrender  by  operation  of 
law,  except  where  the  law  declares  that  the  happening  of  a 
certain  event  of  itself  puts  an  end  to  the  lease,  even  in  spite 
of  the  wishes  and  intentions  of  the  parties.  There  are 
cases  in  which  the  law  attaches  certain  consequences  to 
certain  acts,  irrespective  of  the  intentions  of  the  parties. 
Where  a  tenant  accepts  a  lease,  the  law  will  not  permit  him 
to  dispute  his  landlord's  title.  Where  a  tenant,  during  the 
life  of  his  lease,  accepts  a  new  lease,  the  law  will  not  permit 
him  to  deny  that  the  first  lease  had  previously  been  surren- 
dered. Where  a  bailee  receives  goods  on  deposit,  the  law 
will  not  permit  him  to  deny  the  title  of  his  bailor.  In  these 
cases,  the  law  conclusively  presumes  that  the  rights  of  the 
parties  are  such  as  both  parties  recognized  as  existing  at  the 
time  they  entered  into  relations  with  each  other.  It  will  be 
seen  that  there  is  in  every  one  of  these  cases  the  basis  of 
an  equitable  estoppel.  "  The  conclusive  presumptions  were 
adopted  by  common  consent,  from  motives  of  public  policy, 
for  the  sake  of  greater  certainty,  and  the  promotion  of  peace 
and  quiet  in  the  community ;  and  therefore  it  is,  that  all 
corroborating  evidence  is  dispensed  with,  and  all  opposing 
evidence  is  forbidden"  (1  Greenleaf  on  Evidence  §  15). 

Where  a  tenant  has  abandoned  the  premises,  and  notified 
his  landlord  that  he  has  done  so;  the  re-letting  does  not 
evict  him  nor  prejudice  him  in  any  way.  If  he  leaves  the 
premises  without  the  assent  of  his  landlord,  he  cannot  say 
that  he  has  been  induced  to  alter  his  situation  for  the  worse 
in  consequence  of  his  landlord's  acts  or  assurances.  It 
cannot  be  urged  that  the  tenant  abandoned  the  premises 
because  he  expected,  or  had  a  right  to  expect,  that  the  land- 
lord would  keep  them  unoccupied,  and,  therefore,  there  is  no 
ground  for  saying  that  when  the  landlord  re-lets,  the  re-let- 
ting works  an  estoppel.  There  is  no  basis  for  an  equitable 
estoppel,  because  the  tenant  is  not  induced  by  the  landlord 
to  change  his  situation  ;  he  changes  it  of  his  own  motion,  to 
suit  himself.  When  he  notifies  the  landlord  that  he  has 
quit  the  premises  for  good,  it  is  idle  to  say  that  he  is  ex- 
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eluded  from  them  by  the  act  of  the  landlord  in  re-letting 
them.  Although  this  reasoning  is  clear,  yet  the  English 
courts  have  felt  themselves  compelled  to  follow  the  case  of 
Thomas  v.  Cook  (2  Barn.  &  Aid.  119),  which  held  that  the 
re-letting  of  the  premises  to  a  third  party  absolutely  estopped 
the  landlord  from  claiming  rent  subsequently  accruing  from 
the  deserting  tenant.  The  discussions  in  the  English  courts 
show  very  clearly  that  the  judges  were  unable  to  explain 
exactly  in  what  way  an  estoppel  was  worked,  but  after  a  lame 
discussion  they  have  generally  contented  themselves  with 
the  assertion  that  somehow  or  other  the  re-letting  effected  a 
surrender  by  operation  of  law.  Indeed,  the  Queen's  Bench 
has  gone  to  a  point  to  which  no  American  court  can  follow, 
for  in  Nickells  v.  AtTierstone  (10  Q.  B.  944),  it  was  decided 
that  the  re-letting  worked  a  surrender  of  the  lease  by  opera- 
tion of  law,  notwithstanding  that  the  tenant,  after  quitting 
the  premises,  sent  the  landlord  a  letter  requesting  him  to  re- 
let  them.  Wharton,  in  his  treatise  on  the  Law  of  Evidence 
(§  860),  says  that  these  English  decisions  make  a  very  im- 
portant extension  of  the  construction  of  the  words  "  opera- 
tion of  law." 

Our  American  courts  have  held  that  where  the  landlord 
re-let  with  the  consent  of  the  outgoing  tenant,  the  re-letting 
would  not  be  regarded  as  working  a  surrender  by  operation 
of  law.  They  have  also  held  that  where  the  landlord  noti- 
fied the  outgoing  tenant  that  he  would  not  release  him,  but 
would  re-let  the  premises  at  his  risk  and  on  his  account,  the 
re-letting  did  not  effect  a  surrender  by  operation  of  law. 
These  decisions  reject  in  toto  the  idea  that  the  re-letting 
terminates  the  lease  by  judgment  of  the  Law,  without  re- 
gard to  the  intentions  of  the  parties,  and  make  the  question 
of  surrender  a  question  of  fact,  and  not  a  question  of  law. 
They  make  the  surrender  a  question  of  intent.  The  inquiry 
is,  did  the  tenant  intend  to  surrender  the  lease,  and  did  the 
landlord  intend  to  accept  a  surrender  ?  The  re-letting  of 
the  premises  by  the  landlord  raises  a  presumption  that  he 
intended  to  terminate  the  lease,  and  to  discharge  the  tenant 
from  further  liability,  but  that  presumption,  like  any  other 
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presumption  of  fact,  may  be  overthrown  by  evidence. 
Hence  if  it  be  made  to  appear  that  there  was  no  agreement, 
express  or  implied,  for  the  release  of  the  outgoing  tenant, 
it  is  the  law  of  the  state  of  New  York  that  the  re-letting 
does  not  put  an  end  to  that  tenant's  liability  upon  his 
lease. 

•  But  there  is  a  reason  for  our  going  still  farther  than  any 
court  has  yet  gone,  and  for  our  holding  that  in  New  York, 
if  the  tenant  is  unable  to  show  that  by  agreement  with  the 
landlord  the  lease  was  terminated,  a  surrender  will  not  be 
presumed  from  the  fact  that  the  landlord  has  re-let  the  de- 
mised premises.  Though  in  other  jurisdictions  the  doctrine 
is  not  unknown,  yet  it  is  in  New  York  that  the  greatest 
effect  is  given  to  the  rule  that  a  party  injured  by  another's 
breach  of  contract  must  make  reasonable  efforts  to  render 
the  injury  as  light  as  possible.  We  think  that  that  rule  is 
applicable  to  a  breach  of  the  contract  of  hiring  and  letting. 
It  has  been  said  that  a  landlord  cannot  have  two  different 
tenants  of  the  same  premises,  at  one  time.  As  well  might  it 
be  said  that  a  servant  wrongfully  discharged  could  not  have 
two  different  masters  at  one  time :  and  yet  no  one  has  ever 
suggested  that  the  servant  could  not  recover  damages 
against  the  master  who  wrongfully  discharged  him,  though, 
before  the  term  of  the  original  employment  had  expired,  he 
sought  and  obtained  a  situation  under  a  new  master.  We 
think  that,  upon  the  ground  that  in  New  York  it  is  the  duty 
of  the  landlord  to  render  his  loss  from  the  tenant's  breach 
of  contract  as  light  as  possible,  the  landlord  may  re-let  the 
premises  that  his  tenant  has  wrongfully  abandoned,  and 
credit  upon  the  rent  that  the  tenant  has  stipulated  to  pay 
whatever  he  receives  from  the  new  tenant.  All  diffi- 
culty on  the  subject  is  removed  if  the  demand  of  the  land- 
lord is  regarded  as  a  claim  for  damages  for  breach  of  the 
contract  of  hiring.  Of  course,  we  do  not  mean  that  the 
parties  may  not  by  consent  cancel  the  lease.  Where  the 
lease  is  terminated  by  agreement,  the  tenant  is  no  longer 
liable. 

The  judgment  appealed  from  will  be  affirmed,  unless  the 
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respondent  elects  that  it  shall  be  modified  in  conformity 
with  the  suggestions  that  we  have  made. 

Judgment  accordingly. 


WILLIAM  W.  BADGER,  Respondent,  against  WILLIAM  H. 
APPLETON  et  al.,  Appellants. 

(Decided  April  4th,  1887.) 

N.,  plaintiff  in  an  action  in  the  Superior  Court  of  New  York  City,  was 
required,  as  a  non-resident,  to  give  security  for  costs,  and  deposited 
$500  as  such  security.  Judgment  was  rendered  against  him  for  costs, 
and  on  appeal  by  him  therefrom  to  the  General  Term,  he,  by  order  of 
court,  filed  an  undertaking  as  additional  security  for  costs.  The  judg- 
ment was  affirmed  on  appeal,  and  by  order  of  the  court  the  deposit  was 
paid  over  to  defendants  in  the  action;  and,  in  addition,  they  collected, 
on  the  undertaking,  costs  to  the  amount  of  $1 13.  On  appeal  to  the  Court 
of  Appeals  the  judgment  was  reversed  and  a  new  trial  granted,  costs 
to  abide  the  event.  On  the  new  trial  N.  recovered  judgment,  which 
was  affirmed  on  appeal  to  the  General  Term ;  and  defendants  appealed 
to  the  Court  of  Appeals.  Defendants  obtained  an  order  granting  them 
leave  to  pay  the  $500,  and  the  $113  previously  collected,  into  court,  to 
be  retained  as  security  for  costs  on  the  part  of  N.  Held,  in  an  action 
brought  in  the  City  Court  of  New  York,  that  N.'s  assignee  could  re- 
cover such  sums  from  defendants,  with  interest  from  the  time  of  their 
payment,  the  order  allowing  payment  into  court  being  permissive  only, 
and  not  restraining. 

APPEAL  from  an  order  of  the  General  Term  of  the  City 
Court  of  New  York  affirming  a  judgment  of  that  court 
entered  upon  the  decision  of  the  judge  on  a  trial  by  the 
court  without  a  jury. 

The  plaintiff's  assignor  Newhall,  having  brought  an  action 
in  the  Superior  Court  of  the  City  of  New  York  against 
Appleton  and  others,  defendants  herein,  and  being  a  non- 
resident, was  ordered  to  file  security  for  costs ;  and  in  com- 
pliance with  that  order  he  deposited  $500  with  the  clerk  of 
the  court  in  lieu  of  an  undertaking.  The  action  was  tried, 
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and  resulted  in  a  judgment  for  defendants,  from  which 
plaintiff  appealed  to  the  General  Term,  and  filed  an  under- 
taking in  the  sum  of  $250  as  security  for  costs  on  such 
appeal,  in  addition  to  the  deposit.  Judgment  was  affirmed 
by  the  General  Term,  and  by  order  of  the  court  the  whole 
of  the  deposit  was  paid  over  to  defendants,  and,  in  addition, 
the  surety  on  the  undertaking  paid  costs  to  the  amount  of 
$113,  which  sum  was  repaid  to  him  by  Newhall.  On  appeal 
to  the  Court  of  Appeals  in  that  action,  the  judgment  was 
reversed  and  a  new  trial  ordered,  with  costs  to  abide  the 
event.  On  the  new  trial  Newhall  recovered  judgment 
against  defendants.  Thereafter  Newhall  assigned  his  claim 
to  Badger,  plaintiff  herein,  who  brought  this  action  in  the 
City  Court  of  New  York  to  recover  the  same  as  money  had 
and  received  by  defendants.  One  day  after  this  action  was 
brought,  a  motion  was  made  in  the  Superior  Court,  on  be- 
half of  defendants,  for  permission  to  repay  such  moneys  into 
court,  and  thereupon  an  order  was  made  permitting  such 
payment,  and  directing  that  the  same  be  held  until  the  ter- 
mination of  the  action  in  which  they  had  been  paid,  as 
security  for  costs  on  the  part  of  the  plaintiff  therein  as  a 
non-resident.  It  appeared  on  the  trial  of  this  action  that 
the  judgment  in  the  action  in  the  Superior  Court  in  favor 
of  Newhall  had  been  affirmed  by  the  General  Term  of  that 
court,  and  an  appeal  therefrom  by  defendants  was  pending 
in  the  Court  of  Appeals.  At  the  trial  of  the  action  in  the 
City  Court,  without  a  jury,  the  court  rendered  judgment 
for  plaintiff.  From  the  judgment  defendants  appealed  to 
the  General  Term  of  that  court,  by  which  it  was  affirmed ; 

and  from  that  decision  defendants  appealed  to  this  court. 

• 

Douglass  Campbell,  for  appellants. 
Wm.  W.  Badger,  for  respondent. 

VAN  HOESEN,  J.  —  The  defendants  Appleton  drew  from 
the  clerk  of  the  Superior  Court  the  moneys  that  Newhall 
had  deposited  with  him  as  security  for  costs,  and  collected 
VOL.  XIV  — 13 
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also  one  hundred  and  thirteen  dollars  from  the  surety  who 
had  signed  an  undertaking  for  costs  that  Newhall  had  been 
ordered  to  give,  upon  Appletons'  application. .  After  the 
judgment  in  Appletons'  favor  had  been  reversed  by  the 
Court  of  Appeals,  Newhall  was  at  liberty  to  apply  to  that 
court  for  an  order  of  restitution,  under  which  the  Apple- 
tons  would  have  been  compelled  to  refund  to  him  the 
moneys  they  had  received  from  the  clerk,  and  collected 
upon  the  undertaking,  or  to  bring  an  action  against  the 
Appletons  for  money  had  and  received.  The  remedy  by 
action,  and  the  remedy  by  motion  for  restitution,  are  cumu- 
lative (Lott  v.  Swezey,  29  Barb.  87). 

Newhall  did  not  at  once  resort  to  either  of  these  reme- 
dies. As  the  judgment  of  reversal  provided  that  there 
should  be  a  new  trial,  with  costs  to  abide  the  event,  he  de- 
termined to  wait  till  he  had  recovered  a  judgment  in  his 
favor,  before  making  an  effort  to  compel  the  Appletons  to  re- 
pay to  him  the  sums  that  they  had  collected  as  costs.  In  time 
he  succeeded  in  getting  judgment  against  the  Appletons, 
and  then  he  demanded  from  them  the  return  of  the  moneys 
that  they  had  held  in  their  hands  for  almost  five  years. 
Of  course,  the  Appletons  were  liable  to  pay  interest  on 
those  moneys,  but  their  counsel  devised  a  plan  that  it  was 
hoped  would  save  them  from  the  payment  of  interest.  That 
plan  was  to  repay  to  the  clerk  of  the  Superior  Court  the 
moneys  they  had  drawn  out,  and  also  to  lodge  in  his  hands 
the  money  they  had  collected  from  Newhall's  surety,  and 
then  have  the  aggregate  sum  treated  as  if  it  had  all  always 
been  in  the  custody  of  the  court.  Accordingly  the  Apple- 
tons  moved  that  leave  be  granted  to  them  either  to  retain 
in  their  possession  the  moneys  they  had  collected,  or'to  pay 
those  moneys  to  the  clerk,  to  be  by  him  retained  till  the 
final  determination  of  the  action,  "  as  security  for  costs  on 
the  part  of  the  plaintiff  as  a  non-resident." 

It  was  in  the  power  of  the  Superior  Court,  in  case  of  the 
insolvency  of  the  appellant  (Newhall),  or  his  inability  to 
pay  the  judgment  in  case  the  respondents  (the  Appletons) 
should  be  successful  upon  the  new  trial,  to  withhold  the 
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moneys  collected,  to  await  the  final  determination  of  the 
action,  and  to  make  such  order  for  their  disposition  and 
safe-keeping  meanwhile  as  it  deemed  proper  (Marvin  v. 
Brewster  Iron  Co.,  56  N.  Y.  671). 

The  only  question  here  is,  whether  the  Superior  Court 
did  exercise  that  power.  The  order  of  the  court  is,  "  the 
defendants  are  hereby  granted  leave  to  pay  said  sums  of 
five  hundred  dollars  and  one  hundred  and  thirteen  dollai-s 
to  the  clerk  of  this  court,  to  be  retained  by  him  until  the 
final  determination  of  this  action  as  security  for  costs  on 
the  part  of  the  plaintiff  as  a  non-resident,  and  that  when 
so  paid,  the  clerk  of  this  court  shall  retain  said  sums 
accordingly." 

It  appeared  to  the  Superior  Court  that  the  Appletons 
had  appealed  from  the  judgment  that  Newhall  had  recovered 
against  them,  and  that  some  litigation  must  be  had  before 
the  action  reached  its  end.  The  first  inquiry  is,  What  con- 
struction would  the  Superior  Court  have  placed  upon  its 
own  order  if  Newhall  had  applied  for  an  order  of  restitution 
against  the  Appletons?  Would  it  have  held  that  the 
meaning  of  the  order  was  that  the  money  should  be  im- 
pounded till  the  appeal  of  the  Appletons  had  been  disposed 
of,  and  the  action  definitely  decided,  or  would  it  have  held 
that  the  order  did  not  affect  the  rights  and  remedies  of 
Newhall,  because  it  merely  granted  to  the  Appletons,  at 
their  solicitation,  permission  to  do  an  act  that  could  not 
injure  Newhall,  that  is,  to  pay  into  the  clerk's  hands  money 
that  was  not  his,  and  which  he  made  no  claim  to?  I  find 
in  the  language  of  the  order  nothing  that  restrains  New- 
hall  from  prosecuting  his  claim  for  reimbursement,  or  ad- 
judges that  until  the  final  determination  of  the  action  his 
right  to  reimbursement  shoulyl  be  held  in  abe}'ance.  As 
respects  the  Appletons,  the  order  is.  merely  permissive,  for 
it  did  not  command  them  to  deposit  the  money  with  the 
clerk.  As  it  imposed  no  obligation  upon  one  party  to  the 
action,  it  is  not  .likely  that  it  was  intended  to  take  away 
the  rights  of  the  other.  Surely,  it  was  not  the  intention  of 
Judge  FREEDMAN  to  make  Newhall's  right  to  reclaim  his 
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money  depend  upon  the  action  that  the  Appletons  might 
determine  to  adopt  respecting  the  deposit  of  the  money 
with  the  clerk. 

Again,  if  Judge  FREEDMAN  supposed  that  he  was  deter- 
mining what  the  rights  of  Newhall  were,  it  is  highly  im- 
probable that  he  would  have  failed  to  require  the  Appletons 
•to  make  provision  for  the  payment  of  interest  upon  the 
money  for  the  years  that  they  had  the  use  of  it. 

There  is  no  doubt  as  to  what  the  counsel  for  the  Apple- 
tons  intended  to  be  the  effect  of  the  order,  but  there  seems 
to  me  to  be  great  doubt  as  to  whether  the  court  intended 
to  do  anything  more  than  decide  that  there  was  no  good 
reason  why  the  money  should  not  be  placed  in  safe  custody, 
and  that  as  the  rights  of  Newhall  were  not  affected,  -he  had 
no  occasion  to  object  to  the  order. 

The  intention  of  the  court  to  deprive  Newhall  of  his 
right  of  action,  and  his  right  to  restitution,  is  not  so  clear 
as  toN warrant  us  in  holding  that  the  order  of  Judge  FE.EED- 
MAN  is  a  bar  to  this  action.  We  therefore  affirm  the  judg- 
ment, with  costs. 

J.  F.  DALY,  J. — I  concur  in  the  decision  reached  by  Judge 
VAN  HOESEN,  on  the  ground  that  the  party  who  deposited 
the  money  and  gave  the  undertaking  as  -security  for  costs, 
has  recovered  judgment  in  his  favor,  and  is  therefore  en- 
titled to  an  action  for  the  moneys  which  his  adversary  had 
drawn  out  of  court  and  collected  on  the  undertaking  in 
satisfaction  of  the  judgment  which  he  originally  recovered. 
Ff  Newhall  had  merely  secured  a  reversal  of  the  latter  judg- 
ment, he  would  have  an  action  for  the  recovery  of  the 
money  collected  on  the  undertaking,  but  as  to  the  money 
drawn  out  of  court,  he  would  be  only  entitled  to  an  order 
that  it  be  restored  to  abide  the  event  of  the  action. 

Judgment  affirmed,  with  costs. 
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CATHERINE  BRENNAN,  Respondent,  against  GERMAIN 
LACHAT,  Appellant. 

(Decided  April  4th,  1887.) 

The  complaint  in  an  action  for  personal  injuries  alleged  that  defendant 
was  the  owner  of  a  certain  building,  which  was  a  tenement  house,  occu- 
pied by  plaintiff  and  other  tenants  of  defendant ;  that  the  building  was 
negligently  kept  by  defendant,  inasmuch  as  the  stairs  of  the  first  hall 
were  covered  with  zinc,  which  had  become  so  worn  that  the  edges  be- 
came ragged  and  curled  up,  and  defendant  negligently  permitted  the 
same  to  remain  so;  and  that  plaintiff,  lawfully  using  the  stairs  and 
carefully  passing  down  the  same,  and  without  any  negligence  on  her 
part,  tripped  upon  said  zinc  and  fell,  etc.  Held,  that  the  complaint 
stated  a  good  cause  of  action  under  section  652  of  the  New  York  Con- 
solidation Act,  requiring  that  stairs  of  tenement  houses  shall  be  kept 
in  good  repair. 

Plaintiff  testified  that  her  fall  was  caused  by  her  dress  catching  on  some- 
thing on  the  stairs,  but  did  not  know  whether  It  was  the  ragged  zinc 
or  protruding  nails  which  were  there,  it  being  in  the  dark  and  late  at 
night  when  the  accident  happened.  Held,  that  the  court  properly 
overruled  defendant's  motion  to  dismiss  on  the  ground  that  there  was 
no  evidence  of  what  particular  defect  caused  the  accident,  there  being 
sufficient  evidence  from  which  the  jury  might  conclude  that  it  was  due 
to  the  condition  of  the  stairs. 

Evidence  of  repairs  made  immediately  after  the  accident  was  properly 
admitted. 

Defendant  requested  an  instruction  to  the  jury  that,  if  plaintiff  ventured 
upon  the  stairs  in  the  dark  without  exercising  such  extra  caution  as 
their  unsafe  condition  and  the  absence  of  light  seemed- to  demand,  she 
was  guilty  of  contributory  negligence.  Held,  that  it  was  properly  re- 
fused, as  there  was  no  evidence  that  plaintiff  did  not  exercise  the  pre- 
caution required  by  the  circumstances,  or  as  to  what  extra  precautions, 
if  any,  beyond  those  she  took,  were  necessary. 

APPEAL  from  an  order  of  the  General  Term  of  the  City 
Court  of  New  York  affirming  a  judgment  of  that  court  en- 
tered upon  the  verdict  of  a  jury. 

The  action  was  brought  to  recover  for  injuries  sustained 
by  plaintiff,  a  tenant,  through  the  negligence  of  defendant, 
the  landlord,  of  a  tenement  house.  The  jury  rendered  a 
verdict  for  plaintiff  for  -f 400  damages. 
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The  facts  are  stated  in  the  opinion. 

Emile  Beneville,  for  appellant. 
Peter  Mitchell,  for  respondent. 

J.  F.  DALY,  J.  —  The  allegations  of  the  complaint,  that 
the  defendant  was  the  owner  of  the  premises  No.  9  Varick 
Place,  in  the  City  of  New  York,  which  building  was  a 
tenement  house  occupied  by  plaintiff  and  other  tenants  of 
defendant ;  that  the  building  was  negligently  kept  by  de- 
fendant, inasmuch  as  the  stairs  of  the  first  hall  were  covered 
with  zinc,  or  some  other  metal,  which  had  become  so  worn 
that  the  edges  became  sharp,  ragged,  and  curled  up,  and 
defendant  negligently  permitted  the  same  to  remain  so  ;  and 
that  plaintiff,  lawfully  using  the  stairs,  and  carefully  passing 
down  the  same,  and  without  any  fault  or  negligence  on  her 
part,  tripped  upon  said  zinc  or  other  metal,  and  fell  and 
broke  her  right  hand  and  wrist,  etc.,  states  a  good  cause  of 
action  ;  —  the  statute  (section  652  of  the  Consolidation  Act) 
requiring,  in  respect  of  tenement  houses,  that  all  stairs  shall 
be  kept  in  good  repair.  The  duty  thus  imposed  by  law 
upon  the  landlord  is  for  the  benefit  of  the  tenants,  so  that 
they  may  have  a  safe  passage  from  their  apartments  to  the 
street,  and  a  breach  of  the  duty  imposed  by  statute  gives  a 
right  of  action  (  Willy  v.  Mulledy,  78  N.  Y.  311).  It  was 
not  necessary  to  plead  the  public  statute ;  the  motion  to 
dismiss  upon  the  complaint  and  opening,  on  the  ground  that 
there  was  no  allegation  of  duty,  or  of  facts  showing  duty, 
was  properly  denied. 

The  plaintiff  testified  that  her  fall  was  caused  by  her 
dress  catching  on  something  that  was  on  the  stairs,  but  she 
did  not  know  whether  it  was  the  zinc  or  a  nail,  both  of 
which  were  there ;  that  the  stairs  were  ragged ;  and  the 
zinc,  or  whatever  it  was  that  covered  the  steps,  had  got 
turned  up  so  that  it  would  catch  everything.  As  it  was  in 
the  dark  and  late  at  night  when  plaintiff  fell,  there  was  a 
sufficient  reason  for  her  not  being  able  to  state  positively 
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what  caught  her  dress,  but  the  condition  of  the  zinc,  or 
metal  covering,  was  described  with  such  accuracy  that  the 
inference  might. fairly  be  drawn  that  that  condition  caused 
the  accident.  The  defendant's  motion  to  dismiss  on  the 
ground  that  there  was  no  evidence  of  what  particular  de- 
fect caused  the  accident  was  therefore  properly  denied. 
The  objection  that  no  notice  of  the  particular  defect  which 
caused  the  injury  had  been  given  to  the  landlord,  was  not 
well  taken,  because  the  person  who  was  agent  of  the  premi- 
ses for  some  time  before  the  accident,  had  his  attention 
called  to  this  condition  of  the  metal  covering,  through  com- 
plaints of  the  tenants,  and  he  called  the  housekeeper's 
attention  to  it.  He  says  he  found  that  it  was  a  little  rag- 
ged upon  the  edges ;  that  is,  that  the  edges  were  turned. 
Mrs.  Katner,  a  tenant,  testified  that  a  month  before  the 
plaintiff's  accident  the  nails  were  left  on  the  stairs  where 
the  tin  had  been  taken  off,  and  that  she  told  the  defendant 
to  have  the  nails  taken  out.  Miss  Frazer,  another  tenant, 
testified  to  the  bad  condition  of  the  metal  covering  of  the 
first  stairs  as  early  as  January  (the  plaintiff  was  injured  in 
May),  and  also  testified  to  the  housekeeper's  husband  tack- 
ing down  a  piece  of  tin  which  at  that  time  had  caught  her 
dress  on  the  second  stairs.  The  plaintiff's  son  testified  that 
there  was  tin  on  the  stairs  where  his  mother  fell,  nailed  on 
here  and  there. 

There  was  no  error  in  admitting  evidence  that  the  day 
after  the  accident  the  small  pieces  of  tin  were  taken  off  the 
stairs  and  the  place  was  smoothed.  These  repairs  made  im- 
mediately after  the  accident  may  be  regarded  as  some  evi- 
dence that  they  were  needed  (Dale  v.  Del.  $  L.  R.  (70.,  73 
N.  Y.  468-70). 

The  judge  properly  refused,  for  the  reasons  already  given, 
to  charge  that  there  was  no  evidence  of  any  duty  imposed 
upon  the  landlord,  nor  of  any  violation  of  any  duty  or  con- 
tract. The  defendant  requested  the  judge  to  charge  a 
proposition  as  to  contributory  negligence,  and  the  judge 
declined  except  as  he  had  already  charged.  He  had  re- 
peatedly impressed  upon  the  jury  the  obligation  of  plaintiff 
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to  establish  that  she  was  not  guilty  of  contributory  negli- 
gence ;  he  had  left  it  to  them  to  say  whether  it  was  negli- 
gence on  her  part,  with  her  knowledge  of  the  defects  in  the 
stairs,  to  go  over  them  in  the  dark.  She  had  sworn  that  she 
descended  the  stairs,  having  hold  of  the  banisters  with  her 
left  hand,  and  was  not  in  a  hurry,  but  went  down  as  she 
usually  did.  The  proposition  which  defendant  requested 
the  court  to  charge,  was,  that  if  she  ventured  upon  them  in 
the  dark,  without  exercising  such  extra  precaution  as  the 
unsafe  condition  of  the  stairs  and  the  absence  of  light 
seemed  to  demand,  she  was  guilty  of  contributory  negli- 
gence. But  there  was  no  proof  in  the  case  that  she  had  not 
exercised  the  precaution  required  by  the  circumstances,  nor 
what  extra  precautions,  if  any,  beyond  those  she  took,  were 
required ;  and  the  request  was  properly  refused. 

The  evidence  amply  sustains  the  verdict,  and  the  judg- 
ment should  be  affirmed,  with  costs. 

LARREMORE,  Ch.  J.,  and  VAN  HOESEN,  J.,  concurred. 
Judgment  affirmed,  with  costs. 


JOSEPH  S.  COHU  et  aZ.,  as  Administrators  etc.  of  Henry  S. 
Cohu,  Deceased,  Respondents,  against  JOSEPH  HUSSON, 
Appellant. 

(Decided  April  4th,  1887.) 

Upon  an  exchange  of  two  promissory  notes  of  the  same  date  and 
amount,  for  the  mutual  accommodation  of  the  makers,  one  of  them, 
who  has  taken  up  and  paid  the  note  made  by  him,  after  it  has  been 
discounted  by  a  third  party,  may  maintain  an  action  against  the  other 
on  the  note  made  by  the  latter,  even  though  the  latter  may  have  had 
a  defense  on  his  indorsement  of  such  plaintiff's  note,  for  usury  be- 
tween himself  and  such  third  party,  valid  as  against  the  latter;  or 
although  plaintiff,  to  take  up  the.note  made  by  him,  gave  other  notes 
in  exchange  therefor. 
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In  such  an  action  against  the  maker  of  a  note,  by  administrators  of  the 
payee,  who  had  taken  up  the  note  made  by  their  intestate,  defendants 
set  up  as  a  counter-claim  a  note  made  by  the  intestate  payable  to 
defendant's  order.  Plaintiffs'  reply  denied  that  such  note  had  any 
legal  inception,  and  alleged  that  it  was  one  of  a  series  of  notes  given 
to  defendant  without  consideration  and  for  his  accommodation ;  and 
they  put  in  evidence  a  note  made  by  defendant  for  the  same  amount, 
dated  the  same  day  and  payable  at  the  same  time  to  the  order  of 
their  intestate.  Held,  that  it  might  be  inferred  that  the  two  notes 
were  exchanged,  one  for  the  other;  and  on  appeal,  it  would  not  be 
presumed,  from  the  fact  that  both  were  in  the  possession  of  defend- 
ant, that  his  own  note  had  been  paid  by  him,  it  appearing  that  when 
he  testified  in  his  own  behalf  on  the  trial  he  was  silent  in  regard 
thereto,  and  that  he  had  admitted,  to  the  intestate's  indorsee  of  the 
note  in  suit,  his  liability  thereon,  making  no  claim  of  the  liability  of 
the  intestate  on  his  note  which  he  then  had  in  his  possession. 

Upon  the  trial,  the  court,  over  defendant's  objection,  allowed  one  of  the 
plaintiffs  to  testify  that  actions  were  brought  on  two  similar  notes  of 
defendant,  in  one  of  which  plaintiffs  obtained  a  judgment,  while  the 
other  was  still  pending.  Held,  that  this  was  improper,  but  it  was  not 
error  to  refuse  to  strike  out  the  answer,  defendant's  remedy  being  to 
ask  the  court  to  instruct  the  jury  to  disregard  such  evidence. 

APPEAL  from  a  judgment  of  this  court  entered  upon  the 
verdict  of  a  jury  and  from  an  order  denying  a  motion  for  a 
new  trial. 

The  facts  are  stated  in  the  opinion. 
Edward  P.  Wilder^  for  appellant. 
Abram  Kling,  for  respondent. 

J.  F.  DALY,  J. — The  action  was  brought  upon  a  promissory 
note  for  $750  dated  December  llth,  1878,  made  by  Joseph 
Husson  the  defendant,  to  the  order  of  Henry  S.  Cohu, 
plaintiffs'  intestate,  payable  five  months  after  date  at  the 
Brooklyn  Bank  in  the  city  of  Brooklyn.  It  was  an  ex- 
change note,  Cohu  having  made  and  delivered  to  Husson 
his  own  note  of  the  same  date  and  amount,  which  Husson 
used,  having  it  discounted  by  George  B.  Ripley  &  Co.,  and 
which,  after  it  fell  due  and  was  protested,  was  taken  up  by 
the  administrators  of  Cohu  with  two  other  notes  of  his 
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which  had  also  been  discounted  for  Husson  by  Ripley  &  Co., 
all  three  aggregating  $2,200.  Cohu  in  his  lifetime  had  paid 
$1,700  to  Ripley  &  Co.  on  account  of  the  three  notes,  and 
after  his  death  A.  B.  Cohu,  one  of  his  administrators,  gave 
his  own  note  to  the  holders  for  the  balance  and  received 
the  notes  for  the  estate.  This  gave  the  administrators  the 
right  to  recover  upon  the  notes  of  Husson  which  had  been 
9  given  to  Cohu  in  exchange  for  the  latter's  notes  thus  paid 
and  taken  up  by  him  and  by  his  estate.  Each  party,  upon 
an  exchange  of  notes,  is  bound  to  pay  his  own,  and  this 
action  is  properly  brought  upon  defendant's  note  (Wooster 
v.  Jenkins,  3  Hill  187). 

The  answer  sets  up  the  agreement  which  the  law  implies, 
viz. :  that  each  was  to  pay  his  own  note,  and  that  neither 
note  was  to  have  vitality  as  against  the  other  unless  they 
were  so  respectively  paid.  The  defense  pleaded  was  that 
Ripley  &  Co.  were  still  the  holders  of  Cohu's  note,  but  on 
the  trial  it  was  shown  they  had  been  paid  as  above  stated, 
and  that  his  administrators  held  them,  and  the  defense 
therefore  failed. 

It  is  urged,  however,  on  this  appeal,  that  plaintiffs  should 
not  recover  because  the  said  three  notes  of  defendant  are 
set  forth  in  the  inventory  of  the  estate  of  Cohu  as  "  accom- 
modation" notes  which  "represent  the  amount  of  $1,700 
paid  by  deceased : "  also  that  the  administrators,  in  making 
personal  demand'  of  payment  of  defendant  before  action, 
did  not  claim  upon  defendant's  three  notes,  but  on  the 
notes  of  their  intestate,  which  they  had  taken  up,  and  that 
the  plaintiffs  on  the  trial  claimed  to  recover  on  such  notes : 
and  the  argument  is  that  those  notes  were  discounted  by 
Ripley  for  Cohu's  benefit  and  not  for  defendant's,  and 
therefore  that  defendant's  notes  given  in  exchange  for 
them  never  became  legal  obligations.  All  the  elaborate 
speculation  on  this  point  in  appellant's  brief,  goes  for 
naught,  however,  in  the  face  of  defendant's  admission  in 
his  answer  that  he  used  the  plaintiff's  intestate's  notes  and 
transferred  the  same  to  George  B.  Ripley  &  Co.,  and  his 
statement  on  the  trial  that  he  got  the  money  on  them. 
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It  is  also  urged  that  neither  Cohu  nor  his  administrators 
had  the  right  to  take  up  his  notes,  as  Husson  might  have  a 
good  defense  upon  his  indorsement  as  against  Ripley  &  Co. 
who  had,  it  is  alleged,  discounted  them  usuriously  for  less 
than  their  face.  As  an  exchanged  note  is  given  for  value 
and  may  be  sold  for  any  sum  less  than  its  face,  there  is  no 
force  in  this  objection  (  Wboster  v.  Jenkins,  above  cited). 

The  further  objection  is  made  that  the  administrators 
can  recover  on  the  notes  of  defendant  no  more  in  the 
aggregate  than  the  $1,700  paid  by  Cohu  on  taking  up  his 
own  notes ;  and  that  as  they  have  already  obtained  judg- 
ment in  another  action  upon  another  note  for  $750,  the 
balance  should  be  apportioned  in  some  way  upon  the  note 
in  suit  and  the  other  unpaid  note  still  held  by  them.  The 
payment  by  the  administrators  of  the  difference  between 
the  $1,700  and  the  $2,200,  which  the  notes  aggregated, 
although  such  payment  was  by  a  note  of  one  of  them 
accepted  by  Ripley  &  Co.,  must  be  taken  into  account,  the 
same  as  a  cash  payment,  the  presumption  being  that  the 
maker  of  the  note  is  solvent  and  will  pay.  But  if  it  were 
not  to  be  so  considered,  the  recovery  on  the  note  in  suit 
here,  together  with  that  in  the  former  action,  does  not 
appear  to  be  greater  than  the  $1,700  cash  paid  by  Cohu, 
and  the  defendant  is  not  yet  compelled  to  pay  more  upon 
his  notes  than  Cohu  was  compelled  to  pay  upon  his.  There 
is,  however,  no  force  in  the  objection. 

The  defendant  set  up  in  his  answer  as  a  counterclaim,  a 
note  made  by  Cohu  on  August  llth,  1879,  for  $750  payable 
two  months  after  date  to  the  order  of  Joseph  Husson.  The 
plaintiffs  in  their  reply  alleged  that  the  said  note  had  no 
legal  inception,  and  was  one  of  a  series  of  notes  given  to  the 
defendant  without  consideration  and  purely  for  his  accom- 
modation. The  chief  contention  upon  the  trial  was  upon 
this  issue,  and  the  principal  exceptions  taken  by  defendant 
were  to  rulings  upon  evidence  with  regard  to  it. 

The  allegation  of  the  reply  that  the  note  set  up  in  the 
counterclaim  was  given  for  defendant's  accommodation 
was  amply  proved.  The  plaintiffs  put  in  evidence  a  note 
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of  defendant  for  the  same  amount,  dated  the  same  day,  and 
payable  at  the  same  time  to  the  order  of  their  intestate.  It 
was  to  be  inferred  from  the  two  obligations  that  they  were 
exchanged,  one  for  the  other.  The  fact  that  both  notes 
were  in  defendant's  possession  at  the  time  of  the  trial  is 
claimed  to  be  evidence  that  his  own  note  was  taken  up  and 
paid  by  defendant  after  it  had  been  used  and  discounted  by 
Cohu,  while  Cohu  had  not  paid  his  note  on  which  the  coun- 
terclaim is  based,  and  that  the  latter  is  therefore  estab- 
lished as  a  valid  obligation  in  defendant's  hands.  To  this, 
it  is  a  sufficient  answer  to  say  that  defendant,  although  he 
went  upon  the  stand  as  a  witness  in  his  own  behalf  and 
testified,  did  not  attempt  to  show  that  he  had  taken  up  and 
paid  his  own  note,  nor  that  Cohu  had  used  and  discounted 
it,  and  the  presumptions  from  his  possession  of  it  are  de- 
stroyed by  this  silence  and  his  admissions.  These  admis- 
sions, as  testified  to  by  one  of  the  administrators,  and  by 
Horace  Ripley  of  Ripley  &  Co.,  respectively,  were  as  fol- 
lows :  when  Ripley  &  Co.  held  the  notes  above  referred  to 
as  discounted  by  them,  the  defendant  told  Horace  Ripley 
that  he  intended  to  pay  the  notes,  and  never  at  any  time 
made  any  claim  that  Cohu  owed  him ;  and  after  the  admin- 
istrators had  taken  up  the  notes,  A.  B.  Cohu,  one  of  the 
administrators,  went  to  him  for  payment,  and  he  stated 
that  he  would  pay  them,  that  Cohu  had  nothing  to  do  with 
them,  and  he  never  made  any  claim  that  he  held  any  note 
against  the  estate,  nor  made  any  claim  of  any  kind ;  but 
stated  that  the  deceased  loaned  him  his  notes  frequently 
when  he  wanted  them,  and  that  he  got  them  discounted, 
and  that  the  estate  had  nothing  to  do  with  paying  them ; 
he  would  settle  with  Ripley. 

It  was  also  shown  by  the  introduction  of  a  number  of 
notes  on  both  sides,  that  the  deceased  and  Husson  had  ex- 
changed notes  frequently  up  to  the  time  of  the  death  of 
the  former.  Objection  was  made  to  the,  introduction  of 
these  notes  on  the  part  of  plaintiffs,  but  they  were  properly 
admitted  to  show  the  course  of  dealing  between  the  parties, 
and  did  not  mislead  the  jury.  In  fact,  as  defendant  pro- 
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duced  a  greater  number  of  such  notes  than  plaintiffs  did, 
the  real  danger  lay  in  their  possibly  deeming  that  the  bal- 
ance of  indebtedness  was  against  plaintiffs'  intestate  and 
finding  accordingly.  They  found  on  the  contrary  for  plain- 
tiffs on  the  counterclaim,  a  result  which  was  justified  by 
the  admissions  of  defendant,  tacit  and  other,  and  by  the 
production  of  the  duplicate  or  exchange  note  of  August 
llth,  1879,  to  which  I  have  already  referred.  All  exceptions 
to  the  admission  of  these  notes,  and  of  admissions  of  defend- 
ant concerning  them,  and  of  the  claim  he  made  or  did  not 
make  concerning  them,  are  not  well  taken.  The  evidence 
was  material. 

The  court  excluded  two  notes  offered  by  defendant  as 
too  remote  to  bear  upon  the  issues  because  they  were  made 
in  1877,  and  the  note  counterclaimed  was  made  in  August, 
1879.  This  was  not  error.  The  defendant  had  proved  a 
larger  number  of  notes  than  plaintiffs  had,  so  that  these 
were  not  essential  to  show  a  balance  in  his  favor,  and  they 
had  no  relation  whatever  to  the  counterclaim.  In  proving 
the  course  of  dealing  between  the  parties,  it  was  discretion- 
ary with  the  court  to  say  how  far  back  the  proof  should  go, 
as  long  as  all  the  evidence  was  of  the  same  character.  The 
exclusion  of  the  mutilated  note  of  the  plaintiffs'  intestate  did 
no  injury  to  the  defendant,  because,  as  has  been  said,  the 
notes  admitted  showed  a  balance  in  his  favor,  and  he  had 
all  the  benefit  of  any  inference  from  that  fact.  The  exclu- 
sion of  defendant's  check,  paid  in  taking  up  some  note  of 
the  intestate  which  had  not  been  proved,  was  not  error. 

The  last  exception  remaining  to  be  considered  is  that 
taken  by  defendant  to  the  refusal  to  strike  out  the  answer 
of  the  witness  to  the  question,  "What  became  of  the 
other  two  notes  which  are  mentioned  in  this  inventory  ?  " 
The  question  was  objected  to,  but  the  objection  was  over- 
ruled because  the  interrogatory  was  not  improper  and  did 
not  call  for  incompetent  testimony.  The  answer :  "  On  one 
of  them  suit  was  brought  and  judgment  recovered  about 
four  weeks  ago  and  the  money  was  paid  upon  it.  The 
other  one  is  in  suit  still ;  and  the  third  one  is  here,"  was, 
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however,  improper,  and  might  have  been  stricken  out,  with 
propriety,  when  the  motion  was  made.  I  think  it  was  not 
error,  however,  for  the  court  to  refuse  to  do  so,  the  remedy 
of  the  injured  party,  in  such  a  case,  being  to  ask  for  instruc- 
tions to  the  jury  to  disregard  the  evidence  {Platner  v. 
Plainer,  78  N.  Y.  101). 

The  jury  had  ample  evidence  before  them  upon  which  to 
find  a  verdict  in  the  plaintiffs'  favor ;  evidence  which  is  sat- 
isfactory and  convincing;  and  the  verdict  should  not  be 
disturbed.  , 

The  judgment  and  order  appealed  from  should  be  affirmed, 
with  costs. 

LARREMORE,  Ch.  J.,  and  ALLEN,  J.,  concurred. 
Judgment  affirmed,  with  costs. 


MAX  DOCTOR   et  oZ.,  Appellants,  against  PATRICK   GIL- 
MARTIN,  Respondent. 

(Decided  April  4th,  1887.) 

A  failed  in  business,  whereupon  B  established  himself  in  the  business 
and  employed  A  as  agent  and  manager,  giving  him  power  of  attorney 
to  buy  and  sell  and  draw  checks  in  his  name,  etc.  A  bought  goods  of 
plaintiffs  for  several  years,  giving  checks  in  payment  on  account  in 
the  name  of  "  B  by  A,  attorney."  Plaintiffs,  discovering  that  B  had 
continued  in  such  business  only  a  few  months,  brought  action  against 
A  for  obtaining  goods  on  false  representations.  One  of  the  plaintiffs 
testified  that  A  told  him  that  B  took  charge  of  the  inside  of  the  shop 
while  A  did  the  buying ;  but  it  did  not  appear  at  what  time  this  state- 
ment was  made ;  nor  was  there  evidence  that  defendant  did  not  intend 
to  pay  the  balance  of  account.  Held,  that  the  evidence  was  not  suffi- 
cient to  support  the  action. 

APPEAL  from  an  order  of  the  General  Term  of  the  City 
Court  of  New  York  affirming  a  judgment  of  that  court 
entered  on  the  dismissal  of  a  complaint  at  the  trial. 
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The  action  was  brought  to  recover  the  price  of  meat  sold 
to  defendant  upon  his  alleged  false  and  fraudulent  repre-. 
sentations  that  in  the  purchase  thereof  he  was  acting  as 
agent  for  one  Gillen. 

Charles  A.  Hess,  for  appellants. 
T.  0.  E.  Ecclesine,  for  respondent. 

PER  CURIAM.  —  [Present,  VAN  HOESEN  and  ALLEN, 
J J.]  —  Where  third  persons  deal  in  good  faith  with  one 
who  was  duly  authorized  as  an  agent,  a  revocation  of  the 
agent's  authority  will  not  affect  the  dealings  of  such  third 
persons  with  the  agent,  until  notice  of  the  revocation  is 
given  to  them  (1  Wait's  Act.  &  Def .  p.  290 ;  Story  on  Agency 
§  470).  There  is  no  doubt  that  Gilmartin  had  at  one  time 
a  valid  power  of  attorney  from  Gillen,  and  that  if  there 
ever  was  a  revocation  of  that  power  the  plaintiffs  did  not 
have  notice  of  it  at  the  time  the  goods  were  delivered  to 
Gilmartin.  It  is  difficult  to  see,  therefore,  why  the  plaintiffs 
have  not  a  right  to  recover  the  value  of  the  goods  from  Gil- 
len ;  and  if  such  a  right  exists,  they  are  not  in  a  position 
to  claim  damages  from  Gilmartin  on  the  ground  that  he 
fraudulently  represented  himself  to  be  Gillen's  agent. 

But,  aside  from  that,  we  think  that  the  evidence  fails  to 
support  the  charge'  that  Gilmartin  obtained  the  goods  by 
false  representations,  or  that  his  intention  was  to  defraud 
the  plaintiffs.  In  1880  or  1881  Gilmartin  failed,  and  Gil- 
len appears  to  have  established  himself  in  the  business  of 
a  butcher,  and  to  have  employed  Gilmartin  as  his  agent 
and  manager.  He  gave  to  Gilmartin  a  power  of  attorney 
to  buy,  sell,  draw  checks,  and  do  any  act  necessary  to  be 
done  in  the  conduct  of  the  business.  Gilmartin  thereafter 
bought  some  goods  of  the  plaintiffs  for  cash,  and  for  several 
years  bought  goods  on  credit,  for  a  large  part  of  which  he 
paid  by  cheques  drawn  in  the  name  of  "  Gillen  by  Gilmar- 
tin, attorney."  At  the  end  of  several  years  Gilmartin  ran 
up  a  bill,  the  whole  of  which  he  did  not  pay,  and  the  plain- 
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tiffs,  discovering  that  Gillen  had  continued  in  the  business 
only  three  or  four  months,  now  seek  to  hold  Gilmartin  lia- 
ble on  the  ground  that  he  obtained  the  goods  for  which  he 
failed  to  pay  by  fraudulently  representing  himself  as  Gil- 
len's  agent  during  the  entire  course  of  his  dealings  with 
them.  One  of  the  plaintiffs,  Mr.  Hatch,  swore  that  Gil- 
martin  told  him  that  Gillen  took  charge  of  the  inside  of 
the  shop,  and  that  he  (Gilmartin)  did  the  buying.  This 
was  not  a  representation  that  GUIen  was  the  purchaser  of 
the  goods,  or  the  owner  of  the  shop.  At  most,  it  was  a 
representation  that  Gillen  assisted  in  the  business.  But 
even  if  it  were  to  be  regarded  as  a  statement  that  Gillen 
was  the  responsible  principal,  it  would  have  been  true  at 
one  time  ;  and  it  was  for  the  plaintiffs  to  prove  that  at  the 
time  it  was  made  it  was  not  true.  Hatch  cannot  say  at 
what  time  the  statement  was  made,  though  he  thinks  that 
it  was  between  1883  and  1884.  Where  a  representation 
is  shown  to  have  been  true,  if  made  in  1881,  and  untrue  if 
made  subsequently,  the  evidence  that  it  was  made  after  it 
had  ceased  to  be  true  ought  to  be  clear  and  positive.  It 
certainly  is  not  so,  in  this  case. 

Again  :  the  intent  to  defraud  was  not  proved.  For  sev- 
eral years  Gilmartin  made  partial  payments  on  account,  and, 
an  order  to  convict  him  of  having  bought  the  goods  with 
fraudulent  intent,  there  must  be  some  evidence  to  warrant 
a  jury  in  finding  that  he  never  intended  to  pay  the  balance. 
The  case  contains  no  such  evidence.  The  judgment  should 
be  affirmed. 

Judgment  affirmed. 


GEORGE  B.  FORRESTER,  Plaintiff,  against  ANDREW  D. 
PARKER,  Defendant. 

(Decided  April  4th,  1887.) 

The  acceptance  of  the  bond  of  a  debtor  payable  in  one  year,  on  the 
understanding  that  an  extension  is  to  be  granted,  is  sufficient  consid- 
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eration  to  support  a  mortgage,  executed  by  a  third  person,  to  secure 
the  bond,  and  a  covenant  therein  to  pay  the  debt;  and  a  failure  to 
record  such  mortgage,  the  land  having  passed  into  the  hands  of  a 
bona  fide  purchaser  without  notice,  will  not  affect  the  creditor's  right 
of  action  against  the  mortgagor  on  the  covenant. 

EXCEPTIONS  ordered  to  be  heard  in  the  first  instance  at 
the  General  Term. 

Andrew  J.  Parker,  father  of  the  defendant  Andrew  D. 
Parker,  being  indebted  to  plaintiff,  in  order  to  secure  an 
extension  of  time  of  payment,  gave  to  plaintiff  a  bond 
executed  by  himself,  payable  in  one  year,  and  a  mortgage 
executed  by  defendant  to  secure  such  bond,  the  mortgage 
containing  a  covenant  to  pay  the  debt.  The  mortgage  was 
not  recorded,  and  the  land  was  sold  by  defendant  to  a  pur- 
chaser without  notice.  This  action  was  brought  on  the 
covenant  contained  in  the  mortgage.  The  court  directed  a 
verdict  for  plaintiff,  and  ordered  defendant's  exceptions  to 
be  heard  in  the  first  instance  at  the  General  Term. 

Louis  S.  Phillips,  for  defendant. 
Hector  M.  Hitchings,  for  plaintiff. 

J.  F.  DALY,  J. — The  plaintiff  testified  that  he  gave  Andrew 
J.  Parker,  senior,  an  extension  of  one  year  on  receiving  the 
mortgage  executed  by  the  defendant.  The  extension  was 
ample  consideration  for  the  mortgage  and  the  defendant's 
covenant  to  pay  the  debt  which  was  contained  in  it.  It 
was  not  necessary  that  the  agreement  for  extension  should 
be  in  writing;  the  acceptance  of  the  bond  of  the  debtor 
payable  in  one  year  upon  that  understanding  was  sufficient. 
The  receipt  and  acceptance  of  the  bond  of  the  debtor  and 
of  the  mortgage  made  by  the  defendant,  if  nothing  else 
were  done,  and  there  were  no  other  proof  of  extension, 
would  be  sufficient  ground  for  presuming  that  there  was 
an  agreement  to  give  an  extension  for  the  time  that  the 
new  obligation  and  the  security  had  to  run  ( Walrath  v. 
Thompson,  6  Hill  540). 
VOL.  XIV  — 14 
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There  is  no  force  in  the  objection  that  the  mortgagee 
should  have  recorded  the  mortgage.  The  defendant  held 
the  property  and  could  have  protected  himself,  when  he 
conveyed  it  away,  by  giving  notice  of  the  mortgage  to  his 
grantees.  The  recording  of  a  mortgage  is  not  for  the  pro- 
tection of  the  mortgagor. 

It  is  not  suggested  that  there  was  any  question  of  fact 
in  the  case.  Defendant  moved  for  a  direction  of  a  verdict 
in  his  favor,  and  that  being  refused,  did  not  ask  for  the  sub- 
mission of  the  case  to  the  jury.  It  was  therefore  properly 
disposed  of  by  the  judge  upon  the  uncontradicted  evidence. 

The  exceptions  must  be  overruled  and  the  motion  for  a 
new  trial  denied,  with  costs. 

LARREMORE,  Ch.  J.,  and  VAN  HOESEN,  J.,  concurred. 
Exceptions  overruled  and  new  trial  denied,  with  costs. 


MARTIN  HACKETT  et  a?.,  Respondents,  against  JAMES 
STANLEY,  Impleaded  with  Moulton  W.  Gorham,  Ap- 
pellant. 

(Decided  April  4th,  1887.) 

By  the  terms  of  an  agreement  between  S.  and  G.,  in  consideration  of  a 
loan  of  a  certain  sum  of  money  by  S.  "  for  use  in  the  business  of  heat- 
ing, ventilating,  etc.,"  for  which  G.  gave  S.  his  note  with  certain  speci- 
fied securities  for  its  payment,  and  in  further  consideration  of  services 
of  S.  "  in  securing  sales  in  said  business,  and  for  any  further  moneys 
he  may,  at  his  own  option,  advance  for  use  in  said  business,"  G. 
agreed  "  to  divide  equally  the  yearly  net  profits  of  said  business." 
It  was  also  agreed  "  that  said  loan  ...  is  expressly  for  use  in  said 
business  and  for  no  other  use  whatsoever ;"  that  any  moneys  either 
might  advance  for  use  in' the  business  should  draw  interest;  that  G. 
should  receive  "  as  compensation  for  the  management  of  said  busi- 
ness," a  yearly  sum,  "  to  be  charged  as  an  expense; "  that  G.  should 
render  a  quarterly  statement  of  the  condition  of  the  business,  and 
make  an  annual  division  of  profits ;  and  that  any  commissions  accruing 
to  G.  in  the  course  of  the  business  should  be  an  asset,  subject  to  such 
division.  Held,  that  they  were  partners  as  to  third  parties  in  such 
business,  and  S.  was  liable  upon  contracts  made  by  G.  therein. 
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APPEAL  from  a  judgment  of  the  General  Term  of  the 
City  Court  of  New  York,  affirming  a  judgment  of  that  court 
rendered  upon  a  trial  by  the  court  without  a  jury.  The 
appeal  was  argued  at  the  General  Term  of  this  court  in 
November,  1886,  and  the  judgment  was  affirmed ;  but  subse- 
quently a  re-argument  was  ordered  at  the  March  General 
Term,  1887. 

The  action  was  for  materials  and  labor  furnished  and 
performed  by  plaintiffs  in  the  fitting  up  an  office  for  the 
use  of  defendants,  as  was  alleged,  in  the  business  carried  on 
by  them  as  co-partners.  There  was  no  actual  dispute  as  to 
the  labor  performed  and  materials  furnished,  or  the  value 
thereof,  but  the  defendant,  Stanley,  denied  that  he  was  the 
co-partner  of  the  defendant  Gorham,  and  that  any  liability 
attached  to  him  on  account  of  said  alleged  co-partnership. 
It  was  proved  on  the  trial  that  the  defendants  entered  into 
the  following  agreement  on  or  about  the  23d  day  of  Janu- 
ary, 1885: 

"  This  agreement,  made  the  twenty -third  day  of  January, 
1885,  between  Moulton  W.  Gorham,  of  the  city,  county, 
and  state  of  New  York,  party  of  the  first  part,  and  James 
Stanley,  of  the  same  city,  county,  and  state,  party  of  the 
second  part,  witnesseth : 

"  That  for  and  in  consideration  of  the  loan  of  seven  hun- 
dred and  fifty  ($750)  dollars  from  the  said  party  of  tfie 
second  part  to  the  said  party  of  the  first  part,  for  use  in  the 
business  of  heating,  ventilating,  etc.,  for  which  said  party 
of  the  first  part  has  given  unto  said  party  of  the  second 
part  his  note  at  two  years,  with  interest,  bearing  date  of 
January  14th,  1885,  payment  of  which  is  secured  by  an 
assignment  of  said  value  in  a  certain  83,000  policy,  number 
36,888  in  the  Massachusetts  Mutual  Life  Insurance  Com- 
pany, and  also  by  a  certain  chattel  mortgage  bearing  date 
January  23d,  1885,  and  in  further  consideration  of  services 
of  said  party  of  the  second  part  in  securing  sales  in  said 
business,  and  for  any  further  moneys  he  may,  at  his  own 
option,  advance  for  use  in  said  business,  the  said  party  of 
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the  first  part  agrees  to  divide  equally  the  yearly  net  profits 
of  said  business. 

"  It  is  understood  and  agreed  that  said  loan  of  seven  hun- 
dred and  fifty  dollars  is  expressly  for  use  in  said  business 
and  for  no  other  use  whatsoever. 

"  It  is  further  agreed  between  said  parties  of  the  first  and 
second  part  that  any  moneys  either  may  advance  for  use  in 
said  business,  that  said  money  shall  draw  interest  at  six  per 
cent,  from  the  date  advanced  till  its  withdrawal,  —  said  with- 
drawal to  be  entirely  at  option  of  party  advancing  same. 

"  It  is  further  agreed  by  the  said  party  of  the  second  part, 
that  the  said  party  of  the  first  part  shall  receive  as  a  com- 
pensation for  the  management  of  said  business,  the  yearly 
sum  of  one  thousand  dollars,  said  compensation  to  be 
charged  as  an  expense  in  said  business. 

"  It  is  further  agreed  between  said  parties  of  the  first  and 
second  part  that  said  party  of  the  first  part  shall  render 
unto  said  party  of  the  second  part  a  quarterly  statement  of 
the  condition  of  said  business,  and  close  the  books  of  said 
business  semi-annually  on  date  February  1  and  August  1, 
respectively ;  and  also  make  an  annual  division  of  profits, 
as  hereinbefore  agreed,  said  fiscal  year  commencing  Feb- 
ruary 1. 

"  It  is  further  agreed  by  said  party  of  the  first  part  with 
the  party  of  the  second  part  that  any  commissions  that  may 
accrue  to  said  party  of  the  first  part  from  sales  or  purchases 
made  in  the  course  of  said  business,  same  shall  become,  and 
it  is  understood  and  agreed,  shall  be  an  asset  in  said  busi- 
ness, subject  to  said  division  hereinbefore  mentioned. 

"  And  it  is  further  agreed  between  said  party  of  the  first 
and  second  part  that  all  expenses  for  the  necessary  papers 
shall  be  charged  as  an  expense  in  said  business. 

"  In  witness  whereof,  we  have  hereunto  set  our  hands  and 
seals  this  23d  day  of  January,  1885. 

"  M.  W.  GORHAM.       [L.  s.] 

"  In  presence  of  "  JAMES  STANLEY."    [L.  s.] 

"C.  L.  WALKER." 
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It  was  further  proved  that  said  agreement  was  in  force 
between  said  defendants  at  the  time  of  the  performance  of 
the  labor  and  furnishing  of  the  materials  for  which  the 
plaintiffs  sued  in  this  action ;  and  the  main  question  to  be 
determined  upon  this  appeal  was  whether  such  agreement 
constitutes  said  defendants  partners  as  to  third  parties. 

James  G-.  Janeway  and  Sidney  Ward,  for  appellant. 
Thomas  C.  Ennever,  for  respondents. 

LARREMORE,  Ch.  J.  —  When  this  question  was  before  us 
on  the  former  appeal,  I  expressed  the  opinion  that  as  the 
agreement  of  January  23d,  1885,  provides  that  the  $750 
loaned  by  Stanley  to  Gorham  was  expressly  for  "  use  in  the 
business  "  of  heating,  ventilating,  etc.,  and  for  no  other  use 
whatsoever,  the  case  was  clearly  within  the  authority  of 
Leggett  v.  Hyde  (56  N.  Y.  279),  and  Manhattan  Brass  Co. 
v.  Sears  (45  N.  Y.  797),  and  was  distinguishable  from  sev- 
eral' later  cases  in  the  Court  of  Appeals,  where,  under  cir- 
cumstances in  some  respects  similar  to  those  here  involved, 
it  was  decided  that  a  partnership  relation  did  not  exist.  A 
further  examination  of  the  authorities  referred  to  has  only 
strengthened  me  in  the  conclusion  before  reached. 

The  opinion  in  the  case  of  Leggett  v.  Hyde  (supra),  after 
a  careful  and  discriminating  examination  of  all  the  authori- 
ties upon  the  subject,  re-affirms  the  doctrine  of  the  old  Eng- 
lish case  of  Waugh  v.  Carver  as  the  law  of  this  state,  to  the 
effect  that  one  who  participates  in  the  profits  of  a  business 
as  profits  and  not  as  a  means  of  compensation  for  services,  is 
a  partner  as  to  third  persons,  and  is  liable  as  such  for  debts. 
The  facts  in  that  case  were  closely  analogous  to  those  of 
the  case  at  bar.  In  Judge  FOLGER'S  language,  "  The  promi- 
nent and  important  facts  are  that  he  (defendant)  loaned 
the  firm  a  sum  of  money  to  be  employed  as  capital  in  its 
business,  and  that  therefore  he  was  entitled  to  have  and  de- 
mand from  it  one-third  of  the  profits  of  its  business  every 
half  year."  The  agreement  under  consideration  has  the 
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same  essential  feature.  It  is  therein  provided  that  "said 
loan  of  $750  is  expressly  for  use  in  said  business  and  for 
no  other  use  whatsoever."  It  is  not  stipulated  that  said 
money  so  loaned  shall  be  used  for  any  specific  purpose  of 
said  business  or  any  isolated  venture  therein ;  it  is  to  be 
employed  generally  in  said  business.  That  is,  it  is  to  con- 
stitute, or  at  least  become  a  part  of,  the  capital  of  such 
concern.  The  agreement  furthermore  provides  for  a  quar- 
terly statement  of  the  condition  of  said  business  and  an 
annual  division  of  profits.  There  is  no  limitation  or  special 
definition  of  the  word  "  profits  "  in  the  agreement.  In  fact, 
it  is  even  provided  that  any  commissions  that  may  accrue 
to  the  party  of  the  first  part  from  sales  or  purchases  made 
in  the  course  of  the  business  shall  become  an  asset  thereof, 
subject  to  the  division  of  such  profits  therein  before  men- 
tioned. The  intention  is  therefore  quite  clearly  expressed 
to  make  the  terms  "  profits,"  as  far  as  that  agreement  is 
concerned,  as  comprehensive  as  possible,  so  as  to  include 
all  gains  of  the  business  from  all  sources.  In  some  respects 
the  case  at  bar  is  a  stronger  one  for  the  plaintiffs  than  was 
Leggett  v.  Hyde.  There  the  court  inferred  from  circum- 
stances that  the  money  was  to  be  used  generally  in  the 
business ;  in  the  case  at  bar  it  is  expressly  stipulated  that 
the  so-called  loan  shall  be  used  in  such  business,  and  in  no 
other  way.  In  Leggett  v.  Hyde  the  defendant  "  never  inter- 
fered in  the  affairs  of  the  concern  nor  exercised  any  control 
in  the  business."  In  the  present  case  it  appears  that  the 
defendant  intended  to  render  services  "  in  securing  sales  in 
said  business,"  and  oral  testimony  offered  by  the  plaintiff  at 
the  trial  tended  to  show  that  he  did  take  an  active  part  in 
directing  the  affairs  of  the  partnership. 

Counsel  for  appellants  contend  that  Leggett  v.  Hyde  is 
distinguishable  from  the  case  at  bar,  because  in  that  case 
the  agreement  expressly  provided  that  the  loan  was  to  be 
returned  in  one  year,  "  unless  other  arrangements  were 
made,"  and  in  the  present  case  the  agreement  provides  that 
the  money  shall  be  repaid  absolutely  and  in  all  events.  I 
cannot  see  that  such  distinction,  as  a  matter  of  fact,  exists. 
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The  absolute  agreement  to  repay  the  money  was  just  as 
clear  in  Leggett  v.  Hyde  as  in  the  case  at  bar,  the  mere  ad- 
dition of  the  words  "  unless  other  arrangements  are  made  " 
not  affecting  this  liability  one  way  or  the  other.  Persons 
are  always  privileged  to  refrain  from  keeping  their  agree- 
ments if  "  other  arrangements  are  made,"  that  is,  if  a  former 
agreement  is  modified  or  rescinded  by  a  subsequent  one. 
But  even  if  such  distinction  did  exist,  I  do  not  think  that  it 
would  have  the  effect  for  which  appellants  contend.  As 
already  stated,  the  essential  elements  of  a  co-partnership  as 
far  as  the  outside  world  is  concerned,  under  the  doctrine  of 
Leggett  v.  Hyde,  are  a  contribution  to  be  used  for  the  gen- 
eral purposes  of  the  business  and  a  participation  in  the 
profits  as  such. 

Counsel  for  appellants  claim  that  certain  later  cases  dis- 
tinguishing Leggett  v.  Hyde,  operate  to  defeat  the  defend- 
ant Stanley's  liability  in  this  action.  Richardson  v.  Hughitt 
(76  N.  Y.  55)  is  cited.  But  in  that  case  it  is  expressly 
stated  in  the  opinion  that  the  money  loaned  "  did  not  con- 
stitute a  portion  of  the  capital  of  the  firm  and  was  not 
to  go  into  its  general  business.  .  .  .  The  amount  of  profits 
which  were  to  be  received  by  Hughitt  was  compensation  for 
loaning  the'money,  and  not  as  the  profits  of  a  partner."  In 
this  case,  specific  advances  of  money  were  to  be  made  upon 
specific  security,  so  much  on  each  wagon  to  be  manufac- 
tured ;  and  the  defendant  was  to  receive  a  sum  proportioned 
to  the  profits,  not  of  the  general  business  of  the  firm  to 
which  the  loan  was  made,  but  on  the  particular  wagons 
upon  which  he  made  loans. 

In  Eager  v.  Crawford  (76  N.  Y.  97),  also  cited  by  appel- 
lants, it  appears  that  the  alleged  participation  in  the  profits 
was  merely  the  agreement  upon  a  mode  of  payment  of  the 
loan.  The  defendant  in  that  case  lent  a  certain  sum  of 
money  to  a  third  person,  it  being  known  that  the  same  was 
to  be  used  in  the  latter's  business,  and  the  agreement 
between  them  was  in  effect  that  a  certain  portion  of  the 
profits  should  be  turned  over  to  defendant  to  pay  the  inter- 
est and  principal  on  such  loan.  "  The  court  was  right  in 
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charging  the  jury  in  regard  to  the  effect  of  the  paper  if  it 
had  been  signed,  and  that  it  did  not  amount  to  a  partnership, 
but  was  simply  an  agreement  that  Crawford  should  take 
one-half  of  what  was  received  and  apply  it  to  the  payment 
of  Crawford's  debt,  and  if  it  more  than  paid  the  interest, 
then  the  surplus  should  be  applied  upon  the  principal  and 
extinguish  it  as  far  as  it  went." 

Burnett  v.  Snyder  (76  N.  Y.  344)  was  a  case  in  which 
there  were  five  members  of  a  partnership,  and  two  of  such 
five  made  an  agreement  with  the  defendant  whereby, 
in  consideration  of  certain  money  advanced  by  him,  such 
two  partners  were  to  pay  to  defendant  a  certain  proportion 
of  their  individual  shares  of  the  profits.  The  court  in  that 
case  decided  that  a  man  would  not  be  held  a  partner  in  a 
firm  by  reason  of  any  agreement  made  with  certain,  but  not 
all  the  members  of  it ;  that  it  was  beyond  the  power  of  two 
members  of  a  firm  to  take  in  an  additional  partner  without 
the  assent  of  all.  In  the  opinion  occurs  the  following  lan- 
guage :  "  And  doubtless  if  the  firm  of  Strong,  Platt  &  Com- 
pany had  been  composed  of  Strong  and  Platt  alone,  it  would 
have  been  sufficient  to  introduce  Snyder  (the  defendant) 
into  the  firm  and  clothe  him  with  the  privilege  and  subject 
him  to  the  liability  of  a  partner."  The  most-  significant 
words,  in  Burnett  v.  Snyder  in  the  present  examination  are 
the  following,  in  which  Judge  DANFORTH  distinguishes  the 
case  from  Leygett  v.  Hyde  and  other  cases  of  like  import, 
all  of  which  "  rest  upon  the  rule  .  .  .  that  he  who  takes  a 
moiety  of  all  the  profits  indefinitely,  shall  by  operation  of 
law  be  made  liable  to  losses,  if  losses  arise,  upon  the  prin- 
ciple, that,  by  taking  a  part  of  the  profits,  he  takes  from  the 
creditors  a  part  of  that  fund  which  is  the  proper  security  to 
them  for  the  payment  of  their  debts." 

In  Cassidy  v.  Hall  (97  N.  Y.  159),  advances  were  made 
to  a  corporation  by  the  defendants,  and  such  advances 
"were  to  be  made  only  on  such  orders  as  the  defendants 
approved  ;  and  the  most  that  can  be  claimed  from  it  is  that 
the  defendants  were  the  financial  agents  of  the  company  to 
make  advances  and  discount  their  paper."  The  advances 
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were  all  made  on  specific  orders  for  property  to  be  manu- 
factured by  the  corporation  and  approved  by  the  defendants. 
They  were  not  generally  interested  in  the  affairs  of  the 
company,  but  only  for  a  special  purpose.  The  court  refers 
to  Richardson  v.  Hughitt  (supra),  and  considers  that  it  is 
analogous  and  controlling. 

Curry  v.  Fowler  (87  N.  Y.  33)  comes  nearest  to  dis- 
tinguishing the  case  at  bar  from  Leggett  v.  Hyde  in  favor 
of  the  defendant  of  any  of  the  cases  cited,  because  in 
the  instrument  between  the  Messrs.  McCormaek  and  the 
defendant  Fowler,  it  is  provided  in  so  many  words  that  the 
McCormacks  agre^to  share  the  profits  of  the  purchase  and 
buildings  with  Fowler,  according  to  a  plan  therein  stated, 
by  which  he  should  have  one  half  of  all  the  profits  and  be 
guaranteed  at  least  $12,500.  Still  the  court  held  that  such 
agreement  applied  not  to  the  general  business  of  the  parties, 
but  only  to  a  particular  venture,  thus  recognizing  in  theory 
the  distinction  hereinbefore  referred  to.  The  court  further 
said  that  the  case  was  similar  to  Richardson  v.  Hughitt, 
because  in  both  cases  money  was  advanced  or  loaned,  and 
security  taken  upon  property,  "  in  the  case  cited  (Richard- 
son v.  HughitC)  upon  personal  property,  and  in  the  case  at 
bar  by  a  mortgage  upon  real  estate."  Furthermore,  in 
Curry  v.  Fowler  it  was  "not  claimed  that  the  defendant 
took  any  part  or  had  anything  to  do  with  construction  of 
the  buildings  or  any  connection  with  the  contract,  except 
by  the  advances  of  the  money,  and  as  that  was  all  he  did, 
there  is  no  ground  for  claiming,  that  by  reason  of  making 
a  loan  which  related  to  a  building  contract  he  became  a 
partner  with  the  builders."  In  this  case  the  agreement 
plainly  shows  that  it  was  the  intention  that  Mr.  Stanley 
should  take  some  active  interest  in  said  business.  In  Curry 
v.  Fowler  only  a  single  definite  loan  of  $50,000  was  con- 
cerned. In  the  case  at  bar  further  advances  were  contem- 
plated, presumably  as  the  necessities  of  the  business  might 
require.  The  learned  judge  further  says  in  Curry  v.  Fotc- 
ler,  "  In  neither  of  the  cases  (Richardson  v.  Hu;/hitt  and 
Curry  v.  Fowler),  can  it  be  urged  on  any  reasonable  ground 
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that  there  was  an  attempt  to  evade  responsibility  as  a  part- 
ner while  reaping  the  advantages  of  the  co-partnership." 
Upon  a  careful  examination  of  the  instrument  before  us  as 
a  whole,  and  considering  the  admitted  facts,  I  cannot  say 
the  same  thing  of  the  case  at  bar.  See  also  Haas  v.  Roat 
(26  Hun  632). 

I  have  entered  into  this  lengthy  discussion  of  the  cases 
because  a  doubt  has  been  raised  as  to  whether  sufficiently 
careful  consideration  was  given  them  on  the  other  appeal, 
and  because  it  is  represented  that  this  is  a  test  case,  upon 
the  decision  of  which  many  others  depend.  The  distinc- 
tion wliich  appellant's  counsel  attempts  to  draw  is  not  in 
my  judgment  an  essential  or  important  one.  As  far  as 
third  persons  are  concerned,  what  difference  can  it  make 
whether  the  loan  is  to  be  repaid  absolutely  or  on  a  contin- 
gency? It  is  immaterial  what  arrangements  the  parties 
make  inter  sese.  One  partner  may  lend  another  capital, 
and  take  any  proper  security  for  its  repayment.  It  is  a 
common  feature  for  partners  to  be  allowed  interest  on  the 
capital  they  respectively  contribute.  As  between  them- 
selves, they  may  make  any  agreement  not  in  itself  illegal, 
and,  on  an  accounting  in  equity,  will  be  held  to  the  same. 
But  when  the  rights  of  creditors  supervene,  the  question  is, 
under  Waugh  v.  Carver  and  Leygett  v.  Hyde,  does  an  alleged 
partner,  by  agreeing  to  participate  generally  in  the  profits  as 
profits,  expect  to  diminish  the  fund  from  which  creditors  are 
to  be  paid  ?  In  all  the  cases  cited  by  appellants  the  Court 
of  Appeals  held  that  this  feature  did  not  exist,  and  that  the 
sharing  of  the  profits  was  for  a  particular  and  specified 
purpose.  Even  in  Curry  v.  Fowler  the  court  was  able  to 
say  that  the  loan  applied  solely  to  a  certain  piece  of  real 
estate  and  to  security  by  mortgage  upon  such  specific  realty 
for  its  repayment.  In  the  case  at  bar  the  "  property  in  the 
profits "  (Richardson  v.  Hughitt,  supra)  is  general  if  lan- 
guage can  make  it  so.  The  security  taken  for  the  alleged 
loan  is,  as  far  as  the  record  shows,  entirely  personal  between 
the  parties,  being,  first,  a  life  insurance  policy,  and  second, 
a  chattel  mortgage  upon  property  which  it  does  not  appear 
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has  any  connection  with  the  business.  There  is  no  direct 
or  necessary  relation  between  the  alleged  loan  and  the 
security  given.  In  Curry  v.  Fowler,  as  before  stated,  the 
court  took  into  account  the  general  appearance  of  the  whole 
case,  and  said  that  no  intent  to  reap  the  benefits  of  a  part- 
nership and  escape  its  liabilities  existed.  In  the  case  before 
us,  I  think  no  candid  man  could  believe,  after  reading  the 
agreement  and  considering  the  facts,  that  the  appellant  did 
not  intend  to  reap  all  possible  benefits  of  a  partnership. 
If  in  any  essential  sense  Wauyh  v.  Carver  and  Leygett  v. 
Hyde  are  still  the  law  of  this  state,  this  appellant  must  be 
held  as  partner  as  to  creditors. 

The  question  whether  plaintiffs  originally  gave  credit  to 
the  firm,  or  to  the  defendant  Gorham  as  an  individual,  is 
immaterial  in  view  of  the  conclusion  reached  as  to  the 
partnership  relation  between  the  defendants.  At  the  time 
of  the  making  of  the  contract  herein  involved,  and  its 
performance  by  the  plaintiffs,  such  co-partnership  existed, 
although  it  was  not  known  to  plaintiffs.  The  defendant 
Stanley  was  a  concealed  partner  in  the  firm,  and  it  is 
elementary  law  that  a  concealed  partner  is  liable  upon  con- 
tracts by  or  for  the  benefit  of  the  firm  when  he  is  dis- 
covered (Story  on  Partnership  §  139). 

The  judgment  should  be  affirmed,  with  costs. 

J.  F.  DALY  and  VAN  HOESEN,  JJ.,  concurred. 
Judgment  affirmed,  with  costs. 


FREDERICK  HOLLENDER  et  al.,  Respondents,  against  THE 
NEW  YORK  CENTRAL  AND  HUDSON  RIVER  RAIL- 
ROAD COMPANY,  Appellant. 

(Decided  April  4th,  1887.) 

At  the  trial  of  an  action  against  a  railroad  company  for  negligently 
killing  plaintiffs'  horses,  the 'evidence  showed  that  defendant,  in  the 
night-time,  backed  a  train  into  a  dark  freight  depot,  without  any  light 
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or  other  signal  of  its  approach,  so  noiselessly  and  suddenly  upon 
plaintiffs'  servant,  who  was  lawfully  at  the  depot  with  the  horses, 
that  he  was  unable,  either  from  fright  or  want  of  time,  to  get  them 
out  of  the  way,  and  the  train  ran  over  them  and  killed  them.  Held, 
that  this  was  sufficient  to  justify  a  finding  by  the  jury  that  defendant's 
carelessness  was  the  sole  cause  of  plaintifiV  loss. 

Defendant,  against  plaintiffs'  objection,  was  allowed  to  ask  the  opinion 
of  a  witness  on  a  certain  point.  Held,  that  defendant  had  no  ground 
for  objection  to  plaintiffs'  asking  another  witness  his  opinion  on  the 
same  point. 

In  an  action  against  a  railroad  company  for  negligence  in  moving  a 
train  without  proper  signals,  it  is  a  fatal  error  to  instruct  the  jury 
that  they  are  at  liberty  to  determine  what  signals  ought  to  be  adopted, 
and  to  regard  the  omission  of  them  as  negligence.  It  is  for  the  legis- 
lature, not  for  a  jury,  to  determine  what  signals  should  be  required. 

The  jury,  in  such  a  case,  were  instructed  that,  to  warrant  a  verdict  for 
plaintiffs,  they  "  must  find  that  this  injury  occurred  through  the  fault 
of  the  defendant  or  its  servants";  and,  at  plaintiffs'  request,  that  "  it 
is  for  the  jury  to  say  whether  the  defendant  had  done  all  that  was 
necessary  to  protect  the  plaintiffs."  Held,  that  this  referred  to  the 
management  of  the  train  by  those  in  charge  of  it,  and  whether  such 
trainmen  did  all  they  ought  to  have  done  to  give  notice  of  its  ap- 
proach ;  and  was  not  objectionable  as  leaving  to  the  jury  to  determine 
whether  defendant  was  chargeable  with  negligence  because  it  had  not 
employed  all  the  safeguards  that  the  jury  might  think  necessary. 

APPEAL  from  a  judgment  of  the  General  Term  of  the 
City  Court  of  New  York  affirming  a  judgment  of  that  court 
entered  upon  the  verdict  of  a  jury. 

The  action  was  brought  to  recover  damages  for  the  loss 
of  horses  killed  by  a  collision  with  defendant's  railroad 
train,  alleged  to  have  been  caused  by  negligent  manage- 
ment of  the  train. 

At  the  trial  it  appeared  that  plaintiffs'  driver  had  driven 
their  horses  with  a  truck  to  defendant's  freight  depot  at 
St.  John's  Park  in  the  City  of  New  York,  about  seven 
o'clock  in  the  evening,  and  backed  the  truck  against  a  car 
to  unload  merchandise  from  the  car  into  the  truck,  turning 
the  horses'  heads  around  so  as  to  clear  an  adjoining  track ; 
that  having  loaded  his  truck,  he  started  the  horses  forward; 
and  while  they  were  on  such  adjoining  track,  a  train  of 
freight  cars  backed  on  that  trade  into  the  depot,  in  the 
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manner  and  under  the  circumstances  stated  in  the  following 
opinion,  struck  the  horses,  and  killed  them.  ^ 

One  Charles  Manning,  a  truck-driver,  called  as  a  witness 
by  defendant,  was  allowed,  notwithstanding  plaintiffs'  ob- 
jection, to  testify  as  to  his  knowledge  of  the  locality  and 
the  ability  of  a  driver,  by  proper  skill  and  diligence,  to 
have  avoided  such  collision.  Plaintiffs  afterward  called 
another  truck-driver,  Charles  Jacobs,  and  questioned  him 
on  the  same  point,  to  which  defendant  excepted. 

The  jury  found  a  verdict  for  plaintiffs.  From  the  judg- 
ment entered  thereon,  defendant  appealed  to  the  General 
Term  of  the  City  Court,  which  affirmed  the  judgment;  and 
from  that  decision  defendant  appealed  to  this  court. 

Frank  Loomis,  for  appellant. 
John  U.  Brodsky,  for  respondents. 

VAN  HOESEN,  J.  —  There  was  ample  proof  that  the  plain- 
tiff's servant  was  free  from  negligence,  and  sufficient  proof 
of  the  negligence  of  the  defendant  to  require  the  submis- 
sion of  the  case  to  the  jury.  The  evidence  made  it  clear 
that  the  defendant,  in  the  night-time,  was  engaged  in  back- 
ing a  long  train  of  nine  freight  cars  into  the  freight  depot  at 
St.  John's  Park,  where  it  was  dark  ;  that  the  dummy  engine 
was  at  the  end  of  the  train  remote  from  the  depot;  that 
there  was  a  curve  near  the  entrance ;  that  the  movement  of 
the  train  was  nearly  noiseless ;  that  there  was  no  light  at 
the  end  of  the  train  that  was  entering  the  depot,  and  no  one 
to  give  notice  of  the  approach  of  the  train ;  that  the  train 
stole  noiselessly  upon  the  plaintiffs'  servant,  who  was  law- 
fully in  the  depot,  and  came  upon  him  so  suddenly  that  he 
was  unable,  either  from  fright  or  from  want  of  time,  to  get 
his  horses  out  of  the  way,  and  that  the  result  was  that  the 
train  ran  over  the  horses  and  killed  them.  If  the  defendant 
had  gone  to  the  expense  of  a  lamp,  in  all  probability  it 
would  not  have  been  the  defendant  in  an  action  for  care- 
lessly killing  the  horses.  'The  jury,  upon  the  evidence,  was 
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justified  in  finding  that  the  defendant's  carelessness  in  run- 
ning its  train  in  the  dark,  and  without  notice  by  light,  noise, 
or  voice  that  it  was  entering  a  dark  depot,  where  men  and 
teams  were  known  to  be,  was  the  sole  cause  of  the  loss  that 
the  plaintiff  sustained  (71  N.  Y.  231). 

The  exception  to  the  testimony  of  Charles  Jacobs  is  not 
tenable.  The  defendant  asked  its  witness  Charles  Manning 
the  very  question  that  it  objected  to  when  it  was  pro- 
pounded by  the  plaintiff  to  his  witness  Jacobs.  It  was  for 
the  purpose  of  meeting  the  opinion  of  the  witness  Manning 
with  the  opinion  of  the  witness  Jacobs  that  the  plaintiff,  on 
the  rebuttal,  asked  the  question  to  which  the  defendant 
objected.  If  opinion  evidence  were  incompetent,  the  de- 
fendant ought  not  to  have  set  the  example  of  introducing 
it  (Scattergood  v.  Wood,  79  N.  Y.  263).  Against  the  objec- 
tion of  the  plaintiff,  the  defendant  succeeded  in  inducing 
the  court  to  receive  opinion  evidence  as  to  the  practicability 
of  so  managing  the  team  that  they  could  have  been  saved. 
Having  thus  established  the  law  'of  the  case,  the  defendant 
cannot  be  permitted  to  object  that  the  court  continued  to 
apply  it  in  every  stage  of  the  trial. 

There  was  no  impropriety  of  which  the  defendant  can 
complain  in  the  allowance  of  the  question,  "  Could  you  have 
heard  a  whistle  or  a  bell,  if  there  had  been  one  ?  "  It  was 
intended  to  ascertain  whether  there  was  anything  to  prevent 
the  witness  from  hearing  a  signal.  It  was  obnoxious  to 
criticism  as  to  its  form,  for  it  called  for  a  conclusion  upon  a 
hypothetical  state  of  facts,  but  it  was  understood  to  be  an 
inquiry  as  to  whether  there  was  anything  to  interfere  with 
the  sound  reaching  the  ear  of  the  witness  (JRenwick  v.  N,  Y. 
Cent.  R.  Co.,  36  N.  Y.  132-3). 

As  I  understand  the  charge  of  the  judge,  there  is  no 
merit  in  the  exception  to  the  instruction  that  "  it  is  for  the 
jury  to  say  whether  the  defendant  did  what  was  neces- 
sary to  protect  the  plaintiff  from  injury."  In  my  opinion, 
that  instruction  was  neither  intended  by  the  court,  nor 
understood  by  the  jury,  as  making  it  a  question  whether  the 
defendant  was  not  chargeable  with  negligence  because  it 


NEW   YORK— APRIL,  1887.  223 

Hollander  v.  New  York  Central  &c.  R.  Co. 

had  not  employed  all  the  signals  and  safeguards  that  the 
jury  might  think  conducive  to  the  safety  of  the  public.  Of 
course,  if  it  had  been  left  to  the  jury  to  say  what  signals  not 
required  by  law  might  advantageously  be  introduced,  and  if 
they  had  been  told  that  they  might  find  the  defendant  guilty 
of  negligence  if  any  of  those  safeguards  were  lacking,  the 
instruction  would  have  been  erroneous.  It  is  settled  by  a 
number  of  decisions  that  it  is  a  fatal  error  to  instruct  a  jury 
that  they  are  at  liberty  to  determine  what  signals  ought  to 
l)e  adopted,  and  to  regard  the  omission  of  them  as  an  act  of 
negligence.  See  Semel  v.  New  Haven  R.  Co.  (9  Daly  321)  ; 
Dyer  v.  Erie  R.  Co.  (71  N.  Y.  228) ;  Houyhkirk  v.  Dela- 
ware $c.  Canal  Co.  (92  N.  Y.  219) ;  Cumminy  v.  Brooklyn 
City  R.  Co.  (104  N.  Y.  669). 

The  common  law  imposes  certain  duties  upon  those  who 
conduct  vehicles.  The  general  duty  is  to  manage  the  vehi- 
cle with  the  care  that  a  man  of  ordinary  prudence  would 
employ.  Whether  the  vehicle  be  large  or  small,  likely  or 
unlikely  to  do  injury,  slow  in  moving  or  rapid,  its  driver  is 
bound  to  manage  it  with  common  prudence  and  care.  As 
the  likelihood  of  injury  from  its  use  increases,  the  care,  with 
which  it  should  be  managed  must  be  increased.  The  com- 
mon law  prescribed  no  particular  methods  of  exercising 
care,  nor  required  any  special  safeguards  for  the  protection 
of  those  not  using  the  vehicles  as  travellers.  When  rail- 
roads were  introduced,  the  legislature,  deeming  the  common 
law  requirements  inadequate  for  the  safety  of  persons  who 
might  wish  to  cross  the  track,  saw  fit  to  provide  that  a  bell 
should  be  rung,  or  a  whistle  sounded,  whenever  a  train 
approached  a  highway  that  traversed  the  railroad  line. 
These  signals  are  as  well  for  the  protection  of  the  railroad 
company  as  for  that  of  the  public,  for  they  warn  travellers 
upon  the  highway  not  to  endanger  the  lives  of  passengers 
upon  the  trains  as  well  as  their  own  lives  by  attempting 
to  cross  the  track  until  the  train  has  passed.  But  it  is 
for  the  legislature,  and  not  for  a  jury,  to  determine  what 
signals  a  railroad  should  be  required  to  give.  If  it  were 
left  to  the  jury,  the  railroad  managers  could  never  know 
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what  they  ought  to  do  in  conducting  their  business;  for 
juries  would  differ  in  their  notions,  and  what  one  jury 
would  pronounce  a  sufficient  and  proper  safeguard  might 
be  regarded  as  utterly  worthless  by  another.  The  con- 
sequence would  be  that  no  prescience  could  protect  the 
railroad  managers.  The)'-  would  never  know  whether  they 
were  negligent  or  not,  until  some  jury  had  decided  what 
safeguards  they  ought  to  have  employed  ;  and  even  after 
they  had  been  mulcted  in  damages  for  negligence,  it  would 
be  impossible  for  them  to  ascertain  exactly  what  signals  the 
jury  thought  ought  to  have  been  used.  Hence  the  courts 
have  uniformly  held  that  it  is  error  to  tell  the  jury  that 
they  may  find  the  railroad  company  negligent  if  they  be- 
lieve that  there  are  safeguards  that  could  have  averted  the 
injury  if  they  had  been  adopted.  In  the  Semel  case  the 
judge  said,  "If  you  think  the  defendant  neglected  any 
necessary  precaution,  whether  in  providing  signals,  or  men 
at  the  station  for  waving  flags,.  you  have  a  right  to  find 
that  it  was  guilty  of  negligence  ;  that  is  a  matter  within 
your  discretion."  The  law  does  not  require  the  placing  of 
men  at  the  stations,  to  wave  flags.  The  charge  was,  there- 
fore, erroneous  on  that  ground,  as  well  as  for  the  reason 
that  the  judge  afterwards  said  that  the  jury  could  find  a 
verdict  for  the  plaintiff  if  the  defendant  was  guilty  of  neg- 
ligence in  anything  the  jury  thought  it  was  its  duty  to  do. 

In  the  Dyer  case,  the  judge  fell  into  a  similar  error,  and 
the  Court  of  Appeals  therefore  reversed  a  judgment  in  favor 
of  the  plaintiff.  But  Judge  MILLER  drew  a  distinction  that 
I  think  ought  not  to  be  overlooked  in  this  case.  He  said 
that  the  instruction  would  not  have  been  erroneous  if  it 
had  merely  left  it  to  the  jury  to  say  whether  the  trainmen 
ought  not  to  have  done  something  more  than  they  did 
actually  do,  without  leaving  it  to  them  to  say  what  other 
signals  ought  to  have  been  introduced.  It  is  perfectly 
proper  to  allow  the  jury  to  decide  whether  the  train  was 
managed  with  common  prudence  and  care,  and  whether  the 
trainmen  did  all  that  they  ought  to  have  done,  to  give  notice 
of  the  advent  of  the  train.  In  this  case,  there  is  not  a  word 
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in  the  charge  that  can  be  construed  into  a  direction  to  the 
jury  to  find  the  company  negligent  if  it  did  not  use  all  the 
safeguards  that  they  might  think  necessary.  The  mind  of 
the  court  was  not  engaged  with  anything  not  connected 
with  the  issue  that  was  on  trial.  The  main  question,  evi- 
dently, was  one  of  contributory  negligence.  To  that  the 
greater  part  of  the  charge  is  devoted.  At  the  close,  the 
court  said  that,  to  warrant  a  verdict  for  the  plaintiff,  "  You 
must  find  that  this  injury  occurred  through  the  fault  of  the 
defendant  or  its  servants."  Then  followed  a  request  by  the 
plaintiff's  counsel  for  the  instruction  that  "  it  was  for  the 
jury  to  say  whether  the  defendant  had  done  all  that  was 
necessary  to  protect  the  plaintiff."  It  is  obvious  that  this 
referred  to  the  management  of  the  train  that  did  the  injury, 
and  to  nothing  else.  So  understood,  the  instruction  was 
not  erroneous  (71  N.  Y.  233  ;  104  N.  Y.  669). 
The  judgment  should  be  affirmed,  with  costs. 

LARREMORE,  Ch.  J.,  and  J.  F.  DALY,  J.,  concurred. 
Judgment  affirmed,  with  costs. 


MARY  R.  HUNT  et  al.,  Respondents,  against  GEORGE  C. 
GENET,  as  Trustee  under  the  Last  Will  and  Testament 
of  Caroline  M.  Riggs,  Deceased,  Appellant. 

(Decided  April  4th,  1887.) 

Plaintiffs,  claiming  as  heirs  of  CM  brought  suit  in  the  City  Court  of  New 
York  for  rent  against  a  corporation  which  had  leased  premises  from  a 
trustee  of  C.,  who  was  appointed  under  an  antenuptial  agreement 
made  in  1853,  which  reserved  to  said  C.  the  power  of  appointment  by 
will.  The  corporation  obtained  an  order  allowing  the  payment  of 
money  into  court  and  the  substitution  of  defendant  as  tnistee  ap- 
pointed by  the  will  of  C.,  whereupon  the  plaintiffs  amended  their  com- 
plaint, setting  forth  the  invalidity  of  the  will  of  C.,  and  praying  a 
judgment  that  defendant  in  his  character  as  trustee  had  no  claim  upon 
VOL.  XIV  — 15 
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the  money.  The  court  found  the  will  invalid,  and  gave  judgment  for 
plaintiffs.  Held,  that  such  action  was  not  founded  upon  a  money  de- 
mand, and  hence  was  not  within  the  jurisdiction  of  the  city  court; 
and  that  plaintiffs  should  not  be  excused  from  payment  of  costs  on  the 
ground  that  they  were  forced  into  the  issue  by  the  interpleader,  the 
right  of  action,  in  any  view,  belonging  to  the  trustee,  and  not  to 
the  heirs. 


APPEAL  from  a  judgment  of  the  General  Term  of  the  City 
Court  of  New  York,  affirming  a  judgment  of  that  court 
entered  upon  the  decision  of  the  judge  on  trial  by  the  court 
without  a  jury. 

The  action  was  brought  in  the  City  Court  of  New  York 
by  the  plaintiffs  as  heirs  at  law  of  Caroline  M.  Riggs,  de- 
ceased, against  the  New  York  Refining  Company,  to  recover 
for  rent  of  premises  leased  to  said  company  by  Franklin  C. 
Field,  trustee  of  said  Caroline  M.  Riggs  under  a  trust  deed 
or  antenuptial  settlement  made  in  1853,  reserving  to  said 
Caroline  M.  Riggs  the  power  of  appointment  by  will.  The 
defendant  company,  before  answer,  on  application  to  the 
court,  obtained  an  order  allowing  it  to  pay  the  rent  in  dis- 
pute into  court  and  substitute,  in  place  of  itself  as  defend- 
ant, George  C.  Genet  as  trustee  under  the  last  will  and 
testament  of  Caroline  M.  Riggs.  Thereupon  plaintiffs  filed 
an  amended  complaint  alleging  facts  to  show  the  invalidity 
of  the  will  of  said  Caroline  M.  Riggs,  and  demanding  a  fur- 
ther judgment  that  said  George  C.  Genet,  in  his  character  as 
trustee,  had  no  claim  upon  the  money. 

At  the  trial,  the  court  found  that  the  alleged  will  of  Car- 
oline M.  Riggs  was  invalid,  and  gave  judgment  for  plain- 
tiffs. From  the  judgment,  defendant  Genet  appealed  to  the 
General  Term  of  the  City  Court,  which  affirmed  the  judg- 
ment, and  from  that  decision  defendant  appealed  to  this 
court. 

Albert  Jt.  Genet,  for  appellant. 
Daniel  Lord,  for  respondents. 
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VAN  HOESEN,  J.  —  The  only  question  to  be  considered 
is  this :  Had  the  City  Court  jurisdiction  of  this  action  ? 

That  court  has  "  jurisdiction  of  an  action  against  a  natu- 
ral person  or  against  a  corporation  wherein  the  complaint 
demands  judgment  for  a  sum  of  money  only."  The  com- 
plaint in  this  action  demands  this  judgment  against  Genet, 
the  trustee,  "  that  the  plaintiffs  are  entitled  to  the  said  sum 
of  sixty-four  dollars,  and  that  the  defendant,  George  C. 
Genet,  as  trustee  as  aforesaid,  has  no  claim  to  the  same." 
It  is  plain  that,  instead  of  demanding  judgment  for  a  sum  of 
money  only,  the  complaint  demands  the  further  judgment 
that  Genet  in  his  character  as  trustee  has  no  claim  upon 
the  money.  This  may  at  first  blush  seem  like  catching  at 
words,  but  the  criticism  that  I  have  made  upon  the  prayer 
for  judgment  involves  the  point  that  is  decisive  of  this  case. 

What  are  the  plaintiffs  seeking  to  accomplish  by  this 
action  ?  To  have  their  mother's  will  declared  void,  to  have 
the  trust  created  by  the  will  adjudged  invalid  because  it  is 
in  violation  of  the  statute  against  alienation,  to  oust  the  trus- 
tee from  the  performance  of  his  official  functions,  and  thus 
to  get  possession  of  a  fund  that  the  will  confides  to  the 
trustee.  The  complaint  sets  out  every  allegation  necessary 
to  support  the  prayer  for  relief,  and  the  City  Court,  in 
order  to  warrant  the  judgment  that  it  rendered  in  favor  of 
the  plaintiffs,  was  compelled  to  adjudge  the  trust  invalid. 
The  first  finding  of  law  is,  "  The  will  of  Caroline  M.  Riggs 
is  not  valid."  If  a  trustee  fails  to  pay  to  his  cestui  que  trust 
the  money  to  which  the  latter  is  entitled,  is  the  right  to 
enforce  the  trust  to  be  treated  as  a  mere  demand  for  money, 
and  upon  the  theory  that  he  is  only  demanding  judgment 
for  a  sum  of  money,  may  the  cestui  que  trust  compel  the 
performance  of  the  trust  by  suing  the  trustee  in  the  City 
Court?  Such  appears  to  have  been  the  opinion  of  the  City 
Court. 

In  this  case,  the  object  of  the  plaintiffs  was  to  remove  the 
trustee,  and  terminate  his  powers.  If  this  judgment  stands, 
that  object  has  been  accomplished.  As  between  trustee  and 
cestui  que  trust  it  is  res  adjudicata  that  the  trust  is  invalid, 
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and  that  the  trustee  has  no  right  to  the  rents,  or  to  do  any 
act  that  falls  within  the  sphere  of  a  trustee's  duties.  The 
trustee  is  displaced  as  completely  as  he  would  be  by  the 
judgment  of  the  Supreme,  or  of  a  Superior  City  Court. 
Did  the  legislature  contemplate  anything  like  this  when 
they  conferred  upon  the  City  Court  jurisdiction  of  a  de- 
mand for  "  money  only  "  ? 

The  order  of  interpleader  cannot  enlarge  the  original 
jurisdiction  of  the  City  Court.  If  the  statute  does  not  give 
to  the  City  Court  the  right  to  oust  a  trustee  by  a  proceed- 
ing instituted  for  that  particular  purpose,  it  is  preposterous 
to  suppose  that  it  may  turn  him  out  if  it  can  succeed  in 
getting  hold  of  him  through  the  ancillary  proceeding  of  an 
interpleader. 

It  seems  unnecessary  to  enlarge  upon  the  point.  I  think 
the  judgment  against  the  trustee  Genet  should  be  reversed. 

We  are  asked  to  award  no  costs  if  the  judgment  be 
reversed,  and  it  is  argued  by  the  plaintiffs  that  there  is  no 
doubt  that  the  City  Court  had  jurisdiction  of  the  action 
against  the  New  York  Refining  Company,  the  original 
defendant;  and  that  it  is  no  fault  of  the  plaintiffs  that  the 
refining  company  succeeded  in  obtaining  an  order  of  inter- 
pleader, and  the  substitution  in  its  place  as  defendant  of 
Genet  the  trustee.  I  do  not  concede  that  the  City  Court 
had  jurisdiction  of  the  -action  as  it  was  brought  against  the 
refining  company.  The  refining  company  is  the  tenant ; 
the  trustee  under  the  marriage  settlement  of  Caroline  M. 
Riggs  was  the  lessor  ;  and  Genet  is  the  testamentary  trus- 
tee to  whom  Mrs.  Riggs  devised  the  demised  premises, 
under  the  power  of  appointment  contained  in  the  marriage 
settlement.  The  plaintiffs,  as  heirs  at  law  of  Mrs.  Riggs, 
sought  to  place  themselves  in  the  position  of  successors  to 
Field,  the  trustee  under  the  marriage  settlement,  and  thus 
to  make  themselves  the  landlords  of  the  refining  company. 
Accordingly  they  sued  the  refining  company  for  a  month's 
rent  of  the  demised  premises.  In  order  to  succeed,  they 
were  compelled  to  attack  the  validity  of  the  will  of  Caro- 
line M.  Riggs.  The  refining  company  in  self-defense  was 
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forced  to  make  the  trustee  under  the  will  a  party  to  the 
action.  He  was  a  necessary  party,  and  the  plaintiffs  could 
not  possibly  have  maintained  their  action  without  implead- 
ing  him.  His  estate  could  not  be  taken  from  him  without 
giving  him  his  day  in  court. 

Of  its  own  motion,  if  the  'refining  company  had  not  taken 
exception  by  answer  or  by  demurrer  to  the  defect  of  parties, 
the  court  would  have  been  compelled,  under  section  452,  to 
cause  Genet  to  be  brought  in  as  a  defendant,  because  in  his 
absence  it  could  "  not  determine  the  controversy,  as  between 
the  parties  to  it,  without  prejudice  to  the  rights  "  of  Genet, 
or  by  "  saving  his  rights." 

The  action  then  from  the  very  first  was  neither  more  nor 
less  than  a  controversy  between  trustee  and  cestuis  que 
trustent  for  the  possession  of  the  trust  estate,  and  it  ought 
not  to  have  been  brought  in  the  City  Court.  For  the  costs 
and  the  expenses  that  have  been  incurred  the  plaintiffs  are 
morally  liable,  and  their  application  to  be  relieved  from  costs 
ought  not,  therefore,  to  be  granted. 

A  very  different  case  would  have  been  presented  if  the 
will  had  been  adjudged  invalid  by  the  judgment  of  a  com- 
petent court,  and  if  that  judgment  had  been  pleaded  and 
proved  as  a  final  adjudication  of  the  rights  of  the  parties. 
In  that  case  there  would  have  been  no  contest  in  the  City 
Court  over  the  validity  of  the  will  and  the  ownership  of 
the  trust  estate,  for  Genet,  if  he  claimed  the  rents,  would 
be  acting  as  an  individual,  and  not  as  a  trustee  performing 
his  duties. 

The  judgment  should  be  reversed,  with  costs. 

LARREMORE,  Ch.  J.,  and  J.  F.  DALY,  J.,  concurred. 
Judgment  reversed,  with  costs. 
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MARY  LEE,  as  Administratrix,  etc.  of  Michael  Lee, 
Deceased,  Respondent,  against  BARROW  STEAMSHIP 
COMPANY,  Appellant. 

(Decided  April  4th,  1887.) 

Plaintiff's  intestate,  a  gangway  man  employed  by  third  parties  in  unload- 
ing defendant's  vessel,  was  directed  by  his  foreman  to  rig  up  a  hatch, 
and  for  that  purpose  selected,  from  defendant's  storehouse,  "  straps," 
"  blocks,"  and  "  whips,"  and  rigged  the  same  to  a  wire  span  above  the 
deck  over  the  hatch.  The  straps  which  held  the  block  to  the  span 
broke,  and  the  block,  being  released,  struck  and  killed  plaintiff's  intes- 
tate. It  appeared  that  the  straps  were  affected  by  dry  rot,  a  defect 
discoverable  by  inspection.  Held,  that  plaintiff  was  not  entitled  to 
recover,  it  being  his  duty  to  inspect  the  straps  before  hanging  them. 

APPEAL  from  a  judgment  of  this  court  entered  upon  the 
verdict  of  a  jury  and  from  an  order  denying  a  motion  for  a 
new  trial. 

The  action  was  brought  to  recover  damages  for  alleged 
negligence  of  defendant  causing  the  death  of  plaintiff's 
intestate. 

The  defendant,  a  foreign  corporation,  was  the  owner  of 
a  steamship  known  as  the  Devonia.  Plaintiff's  intestate 
was  a  longshoreman  employed  by  the  firm  of  Henderson 
Brothers  of  New  York,  and  worked  for  them  as  a  gangway 
man  in  February,  1884.  On  the  20th  of  February,  1884, 
said  steamship  was  lying  at  Pier  21,  North  River,  discharg- 
ing cargo.  Said  intestate  was  gangway  man  in  charge  of 
the  hatch.  Between  three  and  six  o'clock  in  the  afternoon 
of  that  day,  he  got  orders  from  the  foreman  to  rig  up  hatch 
number  5,  abaft  the  third  or  mizzen  mast.  He  went  witli 
two  other  longshoremen  and  fellow-employes  to  a  small 
house  on  Pier  21  where  rigging  was  stored.  They  went  in 
and  selected  two  "  whips,"  "  straps,"  and  "  blocks  "  from 
among  a  large  number  there.  These  they  took  aboard  the 
Devonia  and,  with  the  assistance  of  such  two  fellow-em- 
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ployes,  the  intestate  rigged  the  rope  straps  to  a  wire  span 
about  twenty-five  feet,  above  the  deck,  hooked  the  blocks 
into  the  bights  of  the  straps,  and  into  these  blocks  rove  the 
"  whips  "  to  run  down  into  the  hatch.  The  following  day 
the  intestate  took  charge  of  this  hatch  and  superintended 
the  work  of  unloading  pig  iron,  by  means  of  the  tackle 
rigged  as  aforesaid,  from  7  A.M.  until  about  3  P.M.,  when, 
as  a  draught  of  iron  was  being  lifted  from  the  hold,  both 
bights  of  one  of  the  straps  on  the  span  broke,  and  the  block, 
being  thus  released,  fell  and  struck  intestate  on  the  head 
and  killed  him. 

At  the  trial,  the  jury  found  a  verdict  for  plaintiff  for 
$ 2,500.  Defendant  made  a  motion  for  a .  new  trial,  which 
was  denied,  and  judgment  was  entered  on  the  verdict. 
From  the  judgment  and  the  order  denying  its  motion  for  a 
new  trial,  defendant  appealed. 

Edward  C.  James,  for  appellant. 
A.  Gr.  Vanderpoel,  for  respondent. 

LARREMORE,  Ch.  J.  —  While  a  master  is  bound  to  exer- 
cise due  care  and  diligence  in  selecting  and  furnishing  fit 
implements  for  the  use  of  his  servants,  he  is  not  a  guarantor 
of  the  safety  of  the  machinery  (Painton  v.  -ZV.  C.  R.  Co.,  83 
N.  Y.  7).  It  is  not  claimed  on  behalf  of  plaintiff  that  the 
tackle  provided  was  originally  of  inferior  quality.  The  con- 
tention is  that  the  rope  in  question  had  been  affected  by  dry 
rot  and  thereby  weakened ;  that  such  defect  was  discover- 
able by  inspection,  and  that  it  was  the  duty  of  defendant  to 
so  inspect  and  discover  such  imperfection.  But  the  defend- 
ant is  a  corporation,  and  must  act  in  this  matter,  as  in  all 
others,  by  its  agents  or  employes,  and  the  question  arises, 
whose  duty  was  it  to  make  the  proper  inspection  under  all 
the  circumstances  of  this  case.  I  am  of  opinion  that  it  was 
the  duty  of  plaintiff's  intestate  to  inspect  the  rope  chosen 
by  himself,  before  putting  it  to  use,  and,  in  neglecting  so  to 
do,  he  was  guilty  of  negligence,  which  if  it  had  resulted  in 
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an  injury  to  another  person  would  have  been  imputable  to 
the  master,  and  must  certainly  defeat  any  recovery  on  be- 
half of  himself  or  his  estate.  The  evidence  shows  that  the 
deceased,  who  was  "gangway  man,"  and  two  fellow  em- 
ployes went  on  the  day  named  to  a  storehouse  on  the  pier 
where  all  the  tackle  was  kept,  and  themselves  selected  the 
"  straps,"  "  whips,"  etc.,  to  be  used  in  rigging  the  hatch  for 
unloading  cargo.  The  deceased  was  familiar  with  the  ap- 
pliances there  at  his  disposal,  and,  being  "  gangway  man," 
was  charged  with  the  duty  of  putting  up  a  proper  and  safe 
rigging.  Obviously,  in  selecting  the  materials  to  be  used, 
he  was  required  to  inspect  them,  and  not  to  use  any  which 
were  unfit  for  the  purpose.  To  hold  otherwise  would  be,  in 
effect,  to  say  that  if  any  worn  out  or  defective  "  strap " 
happened  to  be  hanging  in  the  storehouse,  no  matter  how 
many  perfect  ones  were  there'  also,  and  an  employe 
charged  with  preparing  a  proper  rigging  used  such  defec- 
tive strap  without  testing  or  inspecting  it  and  was  injured 
in  consequence,  the  master  would  nevertheless  be  liable. 
In  other  words,  it  would  be  to  require  the  master  to  guar- 
antee every  piece  of  rope  that  chanced  to  be  in  the  store- 
house. According  to  plaintiff's  own  theory,  the  alleged 
defect  was  discoverable  by  inspection.  If,  therefore,  the 
rope  broke  by  reason  of  such  defect,  it  must  have  been  be- 
cause the  person  whose  duty  it  was  to  make  the  examina- 
tion neglected  it.  As  this  person  was  plaintiff's  intestate 
himself,  such  negligence  must  prevent  a  recovery  herein. 

Plaintiff's  case  is  not  strengthened  by  the  claim  that  the 
accident  resulted  from  the  negligence  of  the  storekeeper. 
It  seems  that  such  a  person  was  employed  to  take  general 
care  of  the  storehouses  or  shanties  on  piers  20  and  21  in 
which  the  tackle  was  kept  and  of  the  tackle  itself.  An 
attempt  was  made  to  show  that  it  was  the  exclusive  duty 
of  such  storekeeper  to  select  the  materials  to  be  used  in 
rigging  any  hatch,  and  that  the  longshoremen  and  stevedores 
were  not  permitted  to  help  themselves  to  tackle,  but  were 
bound  to  apply  to  the  storekeeper  and  use  what  he  handed 
them.  The  evidence  on  this  point  is  by  no  means  satis- 
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factory.  Plaintiff's  own  witnesses  admit  that  they  have  on 
occasions  taken  their  own  tackle,  and  defendant's  witnesses 
deny  that  it  was  the  exclusive  province  of  the  storekeeper 
to  select  tackle  for  the  men,  and  aver  that  his  duties  were 
merely  general  and  supervisory,  and  that  a  "  gangway  man  " 
was  allowed  and  required  to  choose  his  own  materials. 
But,  however  this  may  be,  the  storekeeper  was  absent  when 
the  intestate  procured  the  tackle  in  question.  The  fact  is 
undisputed  that  he  and  his  companions  selected  it  them- 
selves. If  he  then  assumed  and  undertook  to  perform  the 
duty  of  another  man,  and  injury  resulted  from  an  improper 
performance  thereof,  such  injury  would  still  be  the  result 
of  his  own  negligence,  for  which  of  course  his  estate  cannot 
recover. 

I  am  of  opinion,  therefore,  that  in  any  view  of  the  case, 
the  plaintiff's  intestate  was  guilty  of  negligence,  and  that 
the  complaint  should  have  been  dismissed. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
costs  to  abide  the  event. 

J.  F.  DALY  and  VAN  HOESEN,  JJ.,  concurred. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to 
abide  event. 


HAMILTON  W.  SHIPMAN,  Plaintiff,  against  WILLIAM  H. 
SCOTT,  Respondent.  THEODORE  W.  FKECH,  substi- 
tuted as  Defendant,  Appellant. 

(Decided  April  4th,  1887.) 

In  an  action  by  a  broker  to  recover  commissions  on  a  sale  of  defend- 
ant's property,  defendant  is  entitled  to  an  interpleader  where  another 
broker  claims  commissions  for  a  sale  to  the  same  purchaser.  The 
fact  that  the  brokers  induced  such  purchaser  to  enter  into  different 
contracts  is  immaterial,  for  if  the  contracts  were  inconsistent  the 
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purchaser  could  not  have  followed  both,  and  the  determination  of 
which  contract  was  the  one  followed  would  determine  which  broker 
procured  the  sale,  which  is  the  question  to  be  tried. 

APPEAL  from  an  order  of  the  General  Term  of  the  City 
Court  of  New  York  affirming  an  order  of  interpleader  made 
by  that  court. 

The  action  was  brought  by  plaintiff  to  recover  broker's 
commission,  amounting  to  $710,  for  negotiating  a  sale  of 
a  piece  of  real  estate  formerly  owned  by  defendant.  The 
defendant  did  not  answer.  In  affidavits  he  admitted  his 
liability  to  pay  such  amount,  but  averred  that  one  T.  W. 
Freeh,  another  broker,  claimed  such  commission  for  pro- 
curing such  sale.  An  order  of  interpleader  was  thereupon 
granted,  directing  defendant  to  pay  said  sum  into  court, 
and  substituting  said  Freeh  as  defendant  in  the  place  of 
the  defendant  above  named.  From  such  order  Freeh 
appealed  to  the  General  Term  of  the  City  Court,  by  which 
it  was  affirmed;  and  from  that  decision  Freeh  appealed  to 
this  court. 

John  C.  Shaw,  for  appellant. 

William  H.  Scott,  respondent,  in  person. 

LARREMORE,  Ch.  J.  —  The  present  case  is  not  one  where 
an  owner  of  real  estate,  having  employed  two  brokers, 
becomes  liable  for  more  than  one  commission  because  each 
broker  has  procured  a  separate  purchaser.  The  only  pur- 
chaser mentioned  is  Sarah  J.  Doying,  to  whom  the  property 
was  actually  sold,  and  each  broker  claims  that  he  negotiated 
such  sale.  The  General  Term  of  the  City  Court,  therefore, 
properly  affirmed  the  order  of  interpleader  on  the  ground 
that,  as  both  brokers  claimed  to  have  been  employed,  the 
question  to  be  tried  was  which  one  was  the  procuring  cause 
(Dreyer  v.  Rauch,  3  Daly  434). 

The  present  appeal  is  taken  by  the  broker  brought  into 
this  litigation  through  the  order  of  interpleader ;  the  plain- 
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tiff,  though  he  opposed  the  motion,  seems  to  have  acquiesced 
in  the  decision.  Counsel  for  the  appellant  claims  that  in 
this  case  there  is  lacking  one  of  the  essential  elements  of  a 
valid  application  for  interpleader,  because  the  court  "re- 
quires two  parties  to  contest  a  fund  which  neither  one 
claims  is  the  fund  he  is  entitled  to,"  or,  in  other  words, 
because  the  two  brokers  do  not  claim  the  same  thing. 
This  contention  is  founded  upon  a  real  or  supposed  differ- 
ence in  the  contract  of  sale,  which  each  broker  maintains 
he  procured  to  be  executed  by  the  purchaser.  It  is  argued 
that  the  appeal  papers  show  that  Shipman  claims  that  lie 
induced  Mrs.  Doying  to  sign  a  certain  contract  of  sale,  and 
that  Freeh  claims  that  he  induced  her  to  sign  a  different 
one.  An  inspection  of  the  contract  as  it  is  set  forth  in  the 
affidavits  of  the  respective  brokers  does  not  reveal  any 
essential  divergences,  except  the  feature  of  procuring  Mr. 
Shaw's  guaranties,  which  appears  in  one  and  not  in  the 
other.  A  loan  is  mentioned  in  both,  but  only  in  one  are 
the  particulars  of  the  loan  given.  These  two  contracts, 
or  these  two  versions  of  the  same  contract,  are  in  no  respect 
inconsistent  with  each  other.  The  only  difference  between 
them  seems  to  be  that  one  is  fuller  and  more  explicit  than 
the  other.  But  even  if  the  contracts  claimed  to  have  been 
negotiated  by  the  respective  brokers  were  essentially  differ- 
ent and  inconsistent,  it  would  not  be  an  argument  against 
granting  an  order  of  interpleader.  The  undisputed  fact 
is  that  Sarah  J.  Doying  purchased  the  premises  in  question. 
Each  broker  claims  a  commission  for  negotiating  such  sale. 
The  court  has  directed  that  the  brokers  litigate  between 
themselves  the  question  which  one  was  the  procuring  cause. 
If  the  contracts  of  sale  claimed  by  each  to  have  been  nego- 
tiated are  different  agreements,  then  in  determining  which 
was  the  procuring  cause,  necessarily  there  will  have  to  be 
determined  which  contract  the  purchaser  as  a  matter  of  fact 
executed.  If  they  are  essentially  different  and  inconsistent, 
she  cannot  have  entered  into  both,  and  under  the  circum- 
stances the  determination  which  contract  she  became  a 
party  to  and  followed  in  making  the  purchase  would,  iu 
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itself,  be  the  determination  of  which  broker  was  the  pro- 
curing cause.  This  question,  therefore,  far  from  being 
a  legal  objection  to  the  order  of  interpleader,  would,  accord- 
ing to  appellant's  own  theory,  be  an  additional  reason  for 
making  it,  and  would  be  the  very  matter  of  fact  to  be  tried 
between  the  plaintiff  and  the  substituted  defendant. 

The  order  should  be  affirmed. 

J.  F.  DALY  and  VAN  HOESBN,  JJ.,  concurred. 

Order  affirmed. 


JOSEPH  L.  SPOFFORD,  Respondent,  against  DAVID  N. 
ROWAN,  Appellant. 

(Decided  April  4th,  1887.) 

Leave  to  appeal  to  the  Court  of  Appeals  will  be  granted  only  where  the 
application  therefor  shows  that  the  construction  of  a  public  statute  is 
involved;  or  that  the  questions  of  law  are  of  public  importance  or 
affect  large  public  interests ;  or  that  the  principles  involved  are  also  of 
importance  to  others  than  the  parties  to  the  suit;  or  that  a  number  of 
cases  are  depending  upon  the  decision. 

MOTION  for  leave  to  appeal  to  the  Court  of  Appeals  from 
a  judgment  of  this  court  affirming  a  judgment  of  the  General 
Term  of  the  City  Court  of  New  York,  which  affirmed  a  judg- 
ment of  that  court. 

David  N.  Rowan,  appellant,  in  person. 
E.  P.  Johnson,  for  respondent. 

LARREMORE,  Ch.  J. : —  This  is  an  application  for  leave  to 
appeal  to  the  Court  of  Appeals. 

This  court  has  repeatedly  held  that  the  grounds  of  such 
application  should  show  either  of  the  following  facts :  that 
the  construction  of  a  public  statute  is  involved;  that  the 
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questions  of  law  are  of  public  importance  or  affect  large  pub- 
lic interests ;  that  the  principles  involved  are  also  of  impor- 
tance to  others  than  the  parties  to  the  suit ;  that  a  number 
of  cases  are  depending  upon  the  decision  of  the  case  at  bar 
(Butterfield  v.  Radde,  38  Super.  Ct.  Rep.  44 ;  see  also  Josuez 
v.  Murphy,  6  Daly  404 ;  Annan  v.  Ritchie,  Id.  331). 

The  rulings  in  Curley  v.  Tomlinson  (5  Daly  283),  and 
Mount  v.  Mitchell  (32  N.  Y.  702),  as  to  motions  for  a  re-argu- 
ment, apply  with  equal  force  to  an  application  of  this  char- 
acter. 

It  is  not  shown  that  any  statute  governing  the  case,  or  any 
decision  controlling  it,  has  been  overlooked.  The  judgment 
in  question  was  affirmed  by  the  General  Term  of  the  City 
Court  and  also  by  the  General  Term  of  this  court,  and  we 
do  not  think,  under  all  the  circumstances,  that  the  case  is 
one  which  would  authorize  us  to  grant  this  application.  The 
motion  is  therefore  denied. 

J.  F.  DALY,  J.,  concurred. 

VAN  HOESEN,  J.,  concurred  in  the  result. 

Motion  denied. 


THE  GREENWICH  INSURANCE  COMPANY,  Appellant,  against 
THE  UNION  DREDGING  COMPANY,  Respondent. 

(Decided  May  2d,  1887.) 

In  an  action  by  an  insurance  company  to  recover  a  premium,  it  appeared 
that  defendant  had  paid  the  same  to  the  brokers  through  whom  the 
insurance  was  procured  and  who  delivered  the  policy  to  it.  The  policy 
contained  a  clause,  "It  is  agreed  that  the  person  or  persons,  if  any, 
other  than  the  assured,  who  have  procured  this  insurance  to  be  taken 
by  this  company,  shall  be  deemed  the  agent  or  agents  of  the  assured, 
and  not  of  this  company,  in  any  transactions  relating  to  this  insurance, 
and  if  the  premium  on  this  policy  shall  be  paid  to  any  person  or  per- 
sons other  than  the  duly  appointed  and  authorized  agent  of  this  com- 
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pany,  such  payment  shall  be  at  the  sole  risk  of  the  assured."  Defend- 
ant had  no  knowledge  of  the  actual  relation  existing  between  plaintiff 
and  the  insurance  brokers.  Held,  that  defendani'had  the  right  to  rely 
upon  the  brokers'  implied  authority  to  receive  payment,  and  was  not 
liable. 

APPEAL  from  a  judgment  of  the  District  Court  in  the 
City  of  New  York  for  the  First  Judicial  District. 

The  action  was  brought  in  the  First  District  Court  to 
recover  the  premium  on  a  policy  of  insurance  issued  on 
property  belonging  to  the  defendant.  The  defendant  alleged 
payment  of  the  premium  to  Pomroy  &  Mackaye,  insurance 
brokers,  who  had  transacted  business  in  several  other  matters 
for  the  plaintiff.  About  eleven  months  after  such  payment, 
the  plaintiff  applied  to  the  defendant  for  the  payment  of  the 
premium  which  had  already  been  paid  to  the  brokers.  The 
policy  in  question  contained  among  other  things  the  follow- 
ing clause:  "It  is  agreed  that  the  person  or  persons,  if 
any,  other  than  the  assured,  who  have  procured  this  insur- 
ance to  be  taken  by  this  company,  shall  be  deemed  the  agent 
or  agents  of  the  assured,  and  not  of  this  company,  in  any 
transactions  relating  to  this  insurance,  and  if  the  premium 
on  this  policy  shall  be  paid  to  any  person  or  persons  other 
than  the  duly  appointed  and  authorized  agent  of  this  com- 
pany, such  payment  shall  be  at  the  sole  risk  of  the  assured." 
The  policy  was  delivered  by  the  plaintiff  to  the  brokers, 
who  delivered  it  to  the  defendant,  who,  as  already  shown, 
paid  the  premium  to  them,  and  the  question  arises  whether, 
in  face  of  such  a  provision  in  the  policy,  the  payment  by  the 
defendant,  who  is  not  shown  to  have  had  any  knowledge  of 
the  relations  between  the  brokers  and  the  plaintiff,  was 
valid  and  binding. 

A.  E.  DeMott,  for  appellant. 
C.  W.  Francis,  for  respondent. 

LARREMORE,  Ch.  J.  —  Of  course  if  there  were  no  other 
circumstances  in  the  case  except  the  provision  of  the  policy 
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above  referred  to,  the  plaintiff  would  have  been  entitled 
to  recover.  But  it  seems  to  me  that  in  view  of  the  facts 
that  the  plaintiff  and  the  brokers  had  other  business  trans- 
actions, that  it  gave  the  policy  to  the  brokers,  and  that, 
without  knowledge  of  their  relations,  the  defendant  paid 
the  parties  who  brought  the  policy,  there  was  a  waiver  of 
the  restriction  as  to  the  payment  to  any  but  an  authorized 
agent.  How  was  the  defendant  to  know  that  they  had  no 
authority  to  act,  or  that  they  were  not  the  duly  authorized 
agents  of  the  plaintiff?  The  defendant  was  not  obliged, 
when  a  policy  was  presented  such  as  he  had  ordered,  to  go 
and  inquire  at  the  company  to  see  whether  these  brokers 
had  authority  to  receive  the  premium.  The  very  fact  that 
they  had  possession  of  the  policy  ought  to  be  sufficient  to 
protect  the  defendant  and  induce  the  belief  that  they  were 
acting  for  the  company.  If  any  other  rule  were  to  be 
applied,  it  would  require  every  person  insuring  property, 
except  at  the  general  office  of  the  insurance  company,  to 
go  to  such  company  and  make  inquiry  as  to  the  authority 
of  the  party  who  presented  the  policy  and  received  the 
premium.  I  am  also  inclined  to  believe,  upon  the  whole 
testimony,  that  Pomroy  &  Mackaye  were  the  agents  for 
the  plaintiff,  at  least  to  deliver  policies,  and  if  the  plaintiff 
failed  to  receive  payment,  as  it  had  in  many  instances 
through  them  on  the  other  transactions,  it  was  its  duty  to 
have  taken  action  at  once. 

I  assent  to  the  well-established  rule,  supported  by  a  long 
line  of  authorities,  that  in  the  absence  of  any  extrinsic 
proof  the  broker  is  held  to  be  the  agent  of  the  assured. 
But  this  case  presents  some  facts  from  which  the  court 
below,  in  view  of  other  dealings  of  like  character  between 
the  plaintiff  and  the  brokers,  might  infer  a  special  agency 
to  collect  premiums.  The  witness  Pomroy  testified  that 
the  plaintiff  kept  an  account  with  his  firm,  in  which  these 
and  other  charges  were  entered ;  that  he  had  seen  that 
account;  that  when  he  paid  premiums  to  plaintiff,  it  gen- 
erally got  the  book  of  these  accounts  and  put  that  on  the 
counter  and  checked  them  up  where  they  had  been  paid. 
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That  the  plaintiff  gave  credit  to  the  brokers  is  evident  from 
the  fact  that  they  gave  policies  to  them  for  delivery.  The 
policies  might  have  been  sent  by  a  duly  authorized  agent 
of  the  company  if  such  credit  had  not  been  allowed.  In 
Ewell  on  Agen  jy  (p.  6)  it  is  said  an  insurance  broker  is 
agent  for  the  assured  and  also  for  the  underwriter:  he  is 
agent  for  the  assured  first  in  effecting  the  policy  and  every- 
thing that  is  to  be  done  in  consequence  of,  it ;  then  he  is 
agent  for  the  underwriter  as  to  the  premium,  but  for  noth- 
ing else,  and  he  is  supposed  to  receive  the  premium  from 
the  insured  for  the  benefit  of  the  underwriter :  but  the 
whole  account  with  respect  to  the  premium  after  the  in- 
surance is  effected,  remains  a  clear  and  distinct  account 
between  the  underwriter  and  the  broker.  Exclusive  of 
fraud  and  other  similar  circumstances,  there  is  an  end  to 
everything  with  respect  to  the  premium  as  between  the 
insurer  and  insured.  To  the  same  effect  is  Wharton's  Com- 
mentaries on  Agents  and  Agency  (§  704).  The  broker 
in  such  a  case  is  not  solely  agent,  he  is  a  principal  to 
receive  the  money  from  the  assured  and  pay  it  to  the 
underwriters.  In  an  ordinary  case  the  assurers  have  no 
claim  upon  the  assured  for  the  premium,  because  by  the 
policy  they  acknowledge  the  receipt  of  it  (Fox  v.  Bell,  3 
Taunt.  493 ;  Shee  v.  Clarkson,  12  East  507). 

Upon  the  whole  testimony  in  the  case,  I  think  there  was 
some  evidence  from  which  a  special  agency  to  receive  the 
premiums  might  be  inferred,  and  to  authorize  the  finding  of 
the  court  below  on  that  point.  The  judgment  should  be 
affirmed,  with  costs. 

BOOKSTAVEB,  J.  —  I  concur  in  the  conclusion  that  there 
was  sufficient  evidence  to  warrant  the  justice  in  finding 
that  the  brokers  were  agents  for  plaintiff. 

Judgment  affirmed,  with  costs. 


NEW  YORK  — JUNE,  1887.  241 

Baumann  v.  Pinkney. 


OSCAR  BAUMANN,  Appellant,  af/ainst  MARY  G.  PINKNEY, 
Respondent. 

(Decided  June  6th,  1887.) 

In  an  action  to  enforce  specific  performance  of  a  contract  for  sale  of 
real  estate,  which  fixed  a  specific  time  for  performance  of  the  mutual 
and  dependent  covenants  of  the  parties,  and  contained  a  condition  for- 
feiting the  sum  paid  on  account  of  the  purchase  money,  for  a  failure 
of  the  purchaser  to  complete  the  purchase  at  the  time  and  place 
fixed,  it  appeared  that  the  agent  of  the  vendor  gave  notice  to  the  pur- 
chaser, at  the  time  of  entering  into  the  contract,  that  prompt  perform- 
ance would  be  required;  that  the  purchaser  made  efforts  to  get  an 
extension  of  time,  and  that  the  vendor's  agent  refused  to  extend  the 
time*  except  on  certain  conditions  not  agreed  to.  Held,  that  time  was 
of  the  essence  of  the  contract,  and,  the  vendor  having  tendered  per- 
formance at  the  time  and  place  fixed,  and  the  purchaser  not  having 
accepted  the  same,  the  vendor  might  elect  to  terminate  the  contract. 

APPEAL  from  a  judgment  of  this  court  entered  upon  the 
dismissal  of  a  complaint  on  a  trial  by  the  court  without  a 


The  action  was  brought  to  compel  specific  performance, 
by  defendant,  of  a  contract  to  sell  real  estate  to  plaintiff. 

The  defendant  was,  at  the  time  of  the  commencement  of 
the  action,  the  owner  of  the  plot  of  land  in  question,  lying 
between  137th  and  138th  Streets  and  Eighth  and  New  Ave- 
nues in  the  City  of  New  York.  On  or  about  the  22d  day 
of  June,  1886,  an  instrument  in  writing  was  executed  be- 
tween the  parties,  in  and  by  which  the  defendant  agreed  to 
sell  such  real  estate  to  plaintiff  for  the  sum  of  $126,000. 
It  was  provided  in  such  instrument  that  $2,000  of  said  con- 
sideration should  be  paid  at  the  time  of  the  signing  of  the 
contract,  and  the  remainder,  to  wit,  $124,000,  on  the  1st 
day  of  September,  1886,  at  the  office  of  John  C.  Shaw,  Esq., 
79  Cedar  Street,  in  the  City  of  New  York,  at  which  time 
and  place  the  deed  to  said  premises  was  to  be  delivered. 

On  or  about  the  24th  day  of  August,  1886,  Julius  Lip- 
man,  Esq.,  who  had  theretofore  been  retained  by  plaintiff  to 
VOL.  XIV—  16 
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search  the  title,  applied  to  Mr.  Shaw,  the  attorney  for  de- 
fendant, for  information  with  regard  to  the  title ;  and  Mr. 
Shaw  at  that  time  informed  Mr.  Lipman  that  a  prompt  per- 
formance of  the  contract,  at  the  time  therein  mentioned, 
would  be  demanded.  A  similar  notice  that  a  prompt  per- 
formance of  the  contract  would  he  enforced  had  been  given 
to  the  plaintiff  at  the  time  the  contract  was  made. 

A  few  days  before  the  1st  of  September,  the  strid  attorney 
for  the  plaintiff  made  an  application  to  the  said  attorney  for 
the  defendant  to  grant  an  extension  of  time  for  the  purpose 
of  completing  searches.  This  application  was  denied;  de- 
fendant's attorney  at  that  time  reiterating  that  his  client 
would  require  a  completion  of  the  contract  upon  the  day 
fixed.  The  said  attorney  for  defendant  did,  however,  offer, 
at  the  time  of  such  application  by  plaintiff's  attorney,  to 
extend  the  time  (according  to  his  own  version  for  thirty  days  ; 
according  to  the  plaintiff's  attorney's  version  for  sixty  days), 
provided  the  plaintiff  would  pay  $10,000  down  on  the  1st  of 
September,  1886,  and  increase  the  contract  price  to  $133,- 
000;  or,  if  the  plaintiff  would  pay  $20,000  in  cash  on  the 
1st  of  September,  and  increase  the  contract  price  to  $131,000. 
This  option  was  not  then  accepted ;  but  it  was  understood 
between  the  parties  that  the  same  should  be  open  for  the 
plaintiff's  election  when  they  should  meet  on  the  1st  day 
of  September. 

On  the  1st  day  of  September,  1886,  the  plaintiff's  attor- 
ney and  one  Mr.  Bauer  went  to  the  place  named  in  the 
original  contract  of  sale,  and  there  met  the  defendant's 
attorney  and  her  general  agent,  Mr.  Curtis  B.  Pierce. 
Defendant's  attorney  tendered  a  deed  of  the  premises  in 
question  and  demanded  the  balance  of  the  purchase  money, 
which  was  refused.  Plaintiff  was,  at  that  time,  also  given 
an  opportunity  to  exercise  his  election  under  the  aforesaid 
option  for  an  extension  of  the  time  for  the  completion  of 
the  contract  of  sale,  upon  the  payment  by  him  of  either  of 
the  sums  of  money  referred  to  in  said  option.  But  plain- 
tiff refused  at  that  time  to  pay  any  sum  of  money,  alleg- 
ing as  a  reason  therefor,  that  there  was  no  person  present 
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competent  to  legally  execute  the  proposed  extension  of  the. 
original  contract  on  behalf  of  defendant. 

Upon  the  trial  a  judgment  was  entered  dismissing  the 
complaint ;  and  from  such  judgment  plaintiff  appealed. 

John  E.  Parsons  and  Benno  Loewy,  for  appellant. 
John  0.  Shaw  and  Emanuel  J.  Myers,  for  respondent. 

LARKEMORE,  Ch.  J. —  [After  stating  the  facts  as  above.] 
-  The  opinion  of  the  learned  judge  before  whom  this  case 
was  tried,  contains  the  following  language  :  "  In  this  con- 
tract the  time  for  its  performance  was  made  of  the  essence 
of  the  contract ;  first,  by  the  specific  date  mentioned  in  the 
contract  for  the  performance  of  the  mutual  and  dependent 
covenants  of  the  parties  thereto ;  second,  by  a  clause  in  the 
contract  forfeiting  the  f 2,000  paid  on  account  of  the  pur- 
chase money  if  the  plaintiff  failed  to  complete  the  purchase 
at  the  time  and  place  fixed  by  the  contract ;  third,  by  ex- 
press notice,  given  at  the  time  of  executing  the  contract, 
that  prompt  performance  of  the  contract  on  that  date  would 
be  demanded;  fourth,  by  notice  given  to  Mr.  Lipman  that 
such  notice  had  been  given  at  the  time  the  contract  was 
made,  and  by  the  refusal  of  Mr.  Shaw  to  extend  the  con-. 
tract  even  for  two  or  three  days." 

^The  learned  judge  might,  with  propriety,  have  gone  even 
further,  and  said  that  all  possible  doubt  as  to  whether  time 
was  made  of  the  essence  of  the  contract  was  removed  by. 
the  acquiescence  of  the  parties  and  the  action  of  the  plain- 
tiff upon  the  basis  that  time  would  be  considered  of  the 
essence  of  the  contract.  It  is  testified  by  plaintiff's  former1. 
attorney  that  he  attended  at  Mr.  Shaw's  office  on  Septem- 
ber 1st  prepared  to  pay  $10,000  down  upon  a  new  contract 
then  expected  to  be  executed  at  an  increased  purchase  price 
for  the  property.  If  this  be  true,  plaintiff  must  have,  afc 
that  time,  acquiesced  in  defendant's  claim  that  time  was  of 
the  essence  of  the  original  contract,  and  in  defendant's  elec^ 
tion  to  consider  the  original  contract  forfeited  by  reason  of 
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its  not  having  been  performed  by  plaintiff  upon  the  day 
named. 

In  the  case  of  Hubbell  v.  Von  Schoening  (49  N.  Y.  326), 
it  is  held,  that  in  regard  to  real  estate  contracts,  "  a  party 
may  be  held  to  strict  performance  as  to  time,  and  put  in 
default  for  non-performance ;  but,  to  do  this,  the  party  seek- 
ing to  put  the  other  in  default  must  not  only  be  ready  and 
willing  to  perform,  but  must  tender  performance  at  the 
time,  and  demand  performance  from  the  other ;  and  then, 
whether  equity  will  relieve  will  depend  upon  the  circum- 
stances. Each  case  must  be  judged  by  its  own  circum- 
stances." 

In  Babcock  v.  Emrich  (64  How.  Pr.  435),  the  General 
Term  of  the  Supreme  Court  in  this  department  says  :  "  Time 
is  not  usually  of  the  essence  of  such  contracts ;  but  the 
parties  can  always  make  it  so.  In  this  case  they  had  done 
it  by  an  express  stipulation,  fixing  place,  day,  and  hour,  and 
by  an  adjournment  to  another  day  and  hour,  at  the  same 
place,  to  give  the  purchaser  time  to  examine  a  specific  objec- 
tion." 

Under  the  facts  and  circumstances  of  the  case  at  bar,  I 
have  no  doubt  that  defendant  intended  to  make  time  of  the 
essence  of  the  contract,  and  that  plaintiff  thoroughly  under- 
stood such  intention  from  the  start.  It  is  not  inequitable 
for  the  court  to  sanction  defendant's  election  to  terminate 
the  contract  because  of  its  non-performance  by  the  plaint^f 
on  the  day  named.  Plaintiff's  laches  are  entirely  unex- 
plained. For  aught  that  appears,  he  had  abundant  time  to 
search  the  title  and  be  ready  to  complete  his  purchase  on 
the  1st  day  of  September,  1886.  I  am  of  opinion  that  the 
learned  judge  at  the  Special  Term  properly  held  that  time 
was  of  the  essence  of  the  original  contract,  and  that  such 
contract  was  rightfully  annulled. 

This  conclusion  virtually  decides  this  case.  The  action 
is  for  the  specific  performance  of  a  contract,  and,  according 
to  my  view,  the  only  contract  involved  is  the  original  written 
one  of  June  22d,  1886,  which,  as  before  shown,  was  prop- 
erly voided  by  defendant's  election  for  non-performance  on 
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the  part  of  plaintiff.  It  cannot  be  claimed  that  the  negotia- 
tions for  an  extension  of  time  in  which  to  take  title  to 
the  property  at  an  advanced  price  constituted  a  contract. 
According  to  plaintiff's  own  showing,  an  alternative  prop- 
osition was  submitted  by  Mr.  Shaw,  which  was  that  the 
time  for  taking  title  should  be  extended,  provided  the  plain- 
tiff would  pay  $10,000  down  on  the  1st  day  of  September 
and  increase  the  contract  price  to  $133,000,  or  provided  that 
the  plaintiff  would  pay  $20,000  in  cash  on  the  1st  day  of 
September,  and  increase  the  contract  price  to  $131,000. 
The  plaintiff's  attorney  himself  admits  that  he  did  not  accept 
either  of  these  alternative  offers ;  but  the  matter  was  left 
open  for  his  client  to  accept  when  they  should  meet  on  the 
1st  day  of  September.  The  minds  of  the  parties  never  met 
on  this  question  of  so-called  extension.  For,  on  the  1st  of 
September,  although  plaintiff's  attorney  was  prepared,  and 
went  with  the  intention  of  accepting  one  of  such  alterna- 
tives, yet,  according  to  his  testimony,  he  expressly  refused 
to  enter  into  any  agreement  at  that  time  by  reason  of  the 
want  of  authority  in  any  person  present  to  legally  bind  the 
defendant. 

These  negotiations  with  Mr.  Shaw  were  in  reality  for  a 
new  contract ;  and  it  is  immaterial  whether  or  not  it  was 
intended  that  the  same  should  be  called  an  extension  of  the 
old  contract ;  or  that  the  element  of  interest  on  the  original 
price  should  enter  as  part  of  the  new  consideration.  Defend- 
ant's legal  position  was  this:  Her  attorney  was  informed, 
prior  to  the  1st  of  September,  that  the  plaintiff  would  not 
complete  his  original  contract  on  that  day ;  and  notice  was 
then  given  that  in  such  event  defendant  would  elect  to 
terminate  such  original  contract.  Her  attorney  also  said 
that  offers  had  been  made  for  the  same  property  at  an 
enhanced  price,  and  that  defendant  would  sell  the  property 
to  plaintiff  at  an  enhanced  price  under  certain  alternative 
conditions,  which  it  was  understood  were  to  be  agreed  upon 
when  the  parties  came  together  on  September  1st.  There 
was  offered  to  plaintiff  an  option  in  regard  to  the  amount 
and  manner  of  payment  of  the  consideration  for  a  new 
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contract,  which  option  both  parties  understood  should  be 
open  to  the  plaintiff  until  September  1st,  when  he  was  to 
make  his  election.  The  only  understanding  that  can  be 
said  to  have  existed  prior  to  September  1st  was  that  a 
definite  agreement  should  be  made  on  that  day,  when  the 
plaintiff  should  exercise  such  option,  and  the  result  of  the 
negotiations  be  reduced  to  writing  and  signed  by  the  parties. 
But  on  September  1st,  according  to  his  own  showing,  plain- 
tiff refused  to  close  the  proposed  new  contract,  on  account 
of  alleged  want  of  authority  in  the  persons  representing  the 
defendant.  The  question  whether  or  not  the  defendant's 
attorney  or  her  general  agent  had  authority  to  legally  bind 
her  by  the  contract  they  offered  to  sign,  is  immaterial,  because 
no  contract  of  any  sort  was  executed.  Nowhere  does  it 
appear  that  the  minds  of  the  parties  met  upon  a  new  arrange- 
ment to  take  effect  September  1st,  whether  the  same  was 
to  have  been  called  a  new  contract,  or  a  modification  or 
extension  of  the  old  one.  The  fact  that  plaintiff  may  have 
had  the  best  of  reasons  for  not  closing  the  contract  does 
not  help  him  in  an  action  to  enforce  such  contract.  If  no 
contract  is  shown  to  be  in  existence,  an  action  for  specific 
performance  is  an  anomaly  on  its  face. 

Perhaps  plaintiff  may  claim  that  the  fact  that  defendant 
was  not  present  at  Mr.  Shaw's  office  on  September  1st,  and 
not  represented  there  by  an  attorney  in  fact  having  un- 
questioned power  to  bind  her  by  instrument  under  seal, 
operated  to  reinstate  the  original  contract,  which  by  its 
terms  and  Her  election  had  expired.  I  know  of  no  princi- 
ple which  will  support  such  claim.  On  the  contrary,  plain- 
;tiff  is  in  precisely  the  same  condition  legally  as  if,  on  the 
1st  day  of  September,  when  he  failed  to  perform,  defend- 
ant had  elected  absolutely  to  terminate  all  relations  with 
plaintiff,  and  refused  to  entertain  negotiations  with  him  for 
an  extension  of  time  to  take  title  on  any  terms. 
,  For  the  reason,  therefore,  that  it  does  not  appear  that 
there  is  any  valid  contract  in  existence  to  be  enforced,  this 
action  for  specific  performance  must  fail;  and  the  judg- 
mejit  should  be  affirmed,  with  costs. 
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J.  F.  DALY  and  ALLEN,  JJ.,  concurred. 
Judgment  affirmed,  with  costs. 


AMALA   ENGLERT,  Respondent,  against  HERMAN  KRTJSE, 

Appellant. 

(Decided  June  6th,  1887.) 

In  an  action  for  personal  injuries  caused  by  slipping  on  the  stairs  of  a 
tenement  house  owned  by  defendant,  plaintiff  was  allowed  to  show 
that  defendant  was  the  owner  of  considerable  property.  Held,  that 
such  evidence  was  inadmissible,  and  its  admission  prejudicial,  it  hav- 
ing the  tendency  to  prejudice  the  minds  of  the  jury  by  contrasting 
the  pecuniary  conditions  of  the  parties  to  the  action. 

The  court  also  allowed  the  question  to  be  asked  plaintiff:  "  State  whether 
or  not  the  defendant  stated  to  you  that  he  had  had  some  accident  in  the 
house,  and  that  he  ought  to  have  fixed  it,  or  in  some  other  house."  Held, 
that  this  was  erroneous,  the  question  not  being  definite  as  to  what 
stairs  and  house. 

APPEAL  from  a  judgment  of  this  court  entered  upon  the 
verdict  of  a  jury  and  from  an  order  denying  a  motion  for  a 
new  trial. 

The  facts  are  stated  in  the  opinion. 
Jeroloman  $  Arrowsmith,  for  appellant. 
Ira  D.  Warren,  for  respondent. 

PER  CURIAM.  —  [Present,  LARREMORE,  Ch.  J.,  ALLEN 
and  BOOKSTAVER,  JJ.]  —  This  action  was  brought  by  the 
plaintiff  to  recover  damages  for  personal  injuries  .received 
by  her  in  consequence  of  slipping  and  falling,  while  de- 
scending the  stairs  in  the  defendant's  premises.  Two  of 
the  banisters  on  the  stairs  were  missing,  but  it  is  not 
claimed  that  plaintiff  slipped  because  of  the  absence  of  the 
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banisters ;  only  that  her  injuries  were  caused  or  aggravated 
by  reason  of  her  foot  slipping  in  the  vacant  space. 

On  the  trial,  defendant  was  a  witness,  and  on  his  cross- 
examination  he  was  asked,  "  Is  this  the  only  tenement 
property  that  you  own  ?  "  Defendant  objected  to  the  ques- 
tion, but  the  objection  was  overruled,  and  he  excepted. 
The  question  was  then  repeated  in  substance,  and  he 
answered,  "  Yes,  sir."  He  was  then  asked,  "  What  else  ?  " 
and  his  answer  was,  "  Two  little  things ;  a  two-story  and 
one  four-story ; "  and  then  followed  other  questions  tend- 
ing to  show  that  defendant  was  a  man  of  some  means,  and 
not  in  business. 

We  think  this  evidence  entirely  inadmissible,  and  it  was 
clearly  to  defendant's  prejudice. 

In  Myers  v.  Malcolm  (6  Hill  292),  the  court,  by  NEL- 
SON, Ch.  J.,  says :  "  But  a  new  trial  in  this  case  must  be 
granted  for  the  error  committed  by  the  judge  in  admitting 
evidence  of  the  wealth  of  one  of  the  defendants.  This  was 
clearly  inadmissible,  and  it  is  impossible  to  say  what  effect 
it  may  have  had  upon  the  verdict ;  nor  is  it  important  to 
inquire,  as  this  is  a  bill  of  exceptions.  The  plaintiff  was 
entitled  to  the  damage  he  had  sustained,  and  nothing  more, 
without  regard  to  the  ability  or  poverty  of  the  defendants. 
The  admission  of  the  evidence  implied  at  least  that  the 
jury  might  graduate  their  verdict  in  some  measure  by  the 
means  possessed  by  the  defendants  to  satisfy  it." 

In  HutcJiins  v.  Hutchins  (98  N.  Y.  57,  at  p.  65),  RAP- 
ALLO,  J.,  says :  "  The  evidence  as  to  the  wealth  of  Phineas 
was  clearly  irrelevant  and  improper,  and  cannot  be  said  to 
have  been  harmless.  Illegal  evidence  that  would  have  a 
tendency  to  excite  the  passion,  arouse  the  prejudices, 
awaken  the  sympathies,  or  warp  or  influence  the  judgment 
of  the  jurors,  in  any  degree,  cannot  be  considered  harm- 
less," and  quotes  with  approval  a  remark  by  LEARNED,  J.,  at 
General  Term,  in  that  case,  that  "  nothing  could  be  better 
fitted  to  divert  the  minds  of  the  jury  from  the  true  issue, 
than  a  pathetic  contrast  between  the  widow  of  a  rich 
brother  and  the  poor  defendant." 
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Respondent  now  contends  that  only  the  first  question 
was  objected  to,  and  that  no  objection  was  made  to  the 
second  ;  but  we  think  that  the  second  was  a  mere  repetition 
of  the  first,  in  effect;  and  as  the  court  had  already  ruled  on 
it,  it  was  not  necessary  to  repeat  the  objection ;  and  so  re- 
spondent seems  to  have  thought  when  preparing  his  brief, 
for  he  then  treats  it  as  if  the  exception  had  been  repeated, 
and  claims  it  was  competent  on  cross-examination,  but  does 
not  show  how  it  was,  while  we  think  it  had  a  direct  ten- 
dency to  prejudice  the  minds  of  the  jury,  by  strongly  con- 
trasting the  poor  injured  woman  and  the  rich  and  careless 
landlord. 

We  also  think  well  taken,  the  objection  and  exception  to 
the  question  asked  of  the  plaintiff :  "  State  whether  or  not 
the  defendant  stated  to  you  that  he  had  had  some  accident 
in  the  house,  and  that  he  ought  to  have  it  fixed,  or  in  some 
other  house."  The  question  was  not  confined  to  these 
stairs,  nor  even  to  this  house.  The  answer  to  the  question 
left  the  jury  to  infer  that  the  defendant  had  had  just  such 
an  accident  in  his  house  before ;  that  he  had  left  his  stairs 
in  the  condition  the  plaintiff  testified  they  were ;  and  that 
he  was  a  careless  and  indifferent  landlord,  and  ought  to  be 
punished. 

In  the  case  of  CPHagan  v.  Dillon  (76  N.  Y.  172),  a  wit- 
ness was  asked :  "  Do  you  know  anything  about  a  party 
recovering  a  judgment  of  $5,000  before  Judge  VAN 
BRUNT  ?  "  and  he  answered :  "  I  did  hear  from  some  parties 
outside  that  there  was  such  a  thing ; "  and  the  court  said : 
"  The  question  itself  had  an  injurious  tendency,  and  the 
answer  still  more  so.  The  plaintiff  should  at  least  have  dis- 
claimed the  answer  and  declined  to  receive  it.  Jury  trials 
should  be  strictly  confined  to  the  issues  made,  and  to  the 
legitimate  facts  bearing  upon  them ;  and  the  practice  of 
dragging  in  extraneous  matters  to  influence  the  jury  can- 
not be  too  strongly  condemned." 

As  we  think  a  new  trial  should  be  ordered  for  these 
errors  in  admitting  evidence,  it  is  unnecessary  to  examine 
the  other  questions  raised  on  this  appeal. 
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The  judgment  should  be  reversed  and  a  new  trial  ordered, 
with  costs  to  the  appellant  to  abide  the  event. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to 
appellant  to  abide  event. 


HOBART  C.  FASH,  Respondent,  against  THE  EAST  RIVER 
FERRY  COMPANY,   Appellant. 

(Decided  June  6th,  1887.) 

In  an  action  for  personal  injuries,  alleged  to  have  been  caused  by 
defendant's  negligence  to  plaintiff  while  a  passenger  on  defendant's 
ferry-boat,  the  only  evidence  for  plaintiff  as  to  the  way  in  which  the 
accident  occurred  was  his  own  testimony,  which  was  not  clear  or  very 
satisfactory,  and  contradicted  material  allegations  of  his  complaint; 
his  account  of  what  he  was  doing  for  some  hours  preceding,  and  of 
what  happened  immediately  after  the  accident,  was  also  unsatisfac- 
tory, although  the  injury  was  not  such  as  to  cause  his  apparent  con- 
fusion of  mind  and  want  of  recollection ;  he  was  contradicted  by  sev- 
eral disinterested  witnesses  as  to  the  circumstances  of  the  accident ; 
one  of  them  testified,  that  immediately  after  the  accident,  plaintiff 
frequently  said  it  was  his  own  fault,  and  this  plaintiff  did  not  explicitly 
deny,  but  said  he  had  no  recollection  on  the  subject.  Held,  that  a 
verdict  for  plaintiff  should  be  set  aside,  as  against  the  weight  of 
evidence. 

APPEAL  from  a  judgment  of  this  court  entered  upon  the 
verdict  of  a  jury  and  from  an  order  denying  a  motion  for  a 
new  trial. 

The  facts  are  stated  in  the  opinion. 

Rice  $  Bizur,  for  appellant. 

N.  J.  Waterbury,  for  respondent. 

BOOKSTAVER,  J.  —  The  action  was  brought  to  recover 
damages  for  personal  injuries,  alleged  to  have  been  caused 
by  the  negligence  of  the  defendant. 
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At  the  close  of  plaintiff's  case,  defendant  moved  to  dis- 
miss the  complaint,  on  the  ground  that  plaintiff  had  not 
shown  that  he  was  free  from  negligence ;  and  also,  because 
the  testimony  showed  his  negligence  contributed  to  the 
injury ;  which  was  denied,  and  defendant  excepted. 

When  the  testimony  was  closed  on  both  sides,  this  motion 
was  renewed  on  the  foregoing  grounds ;  and  on  the  further 
ground  that  there  was  no  proof  of  any  negligence  on 
the  part  of  the  defendant;  it  was  denied,  and  defendant 
excepted. 

On  the  coming  in  of  the  verdict,  the  defendant  also 
moved  for  a  new  trial,  on  the  judge's  minutes,  on  the  ex- 
ceptions taken  during  the  trial,  and  on  the  grounds  that  the 
verdict  was  against  the  evidence  and  the  weight  of  evi- 
dence ;  and  that  the  damages  were  excessive  ;  which  was 
denied. 

These  motions  bring  up  for  review  the  entire  evidence ; 
and  accordingly  we  have  gone  over  it  with  much  care. 

The  only  witness  for  the  plaintiff  as  to  the  accident,  and 
the  way  in  which  it  occurred,  was  the  plaintiff  himself.  His 
testimony  as  to  how  the  accident  happened  is  not  at  all 
clear ;  nor  is  it  very  satisfactory. 

The  plaintiff  testified  that,  about  8  o'clock  in  the  evening 
of  the  llth  of  March,  1885,  he  crossed  from  34th  Street, 
New  York,  to  Hunter's  Point,  on  one  of  the  defendant's 
ferry-boats.  While  crossing,  he  sat  in  the  ladies'  cabin. 
When  the  boat  reached  the  slip,  he  left  the  cabin  and 
crossed  over  to  the  gentlemen's  side  and  attempted  to  get 
off  the  boat.  At  that  time,  it  appeared  to  be  securely  fas- 
tened, and  the  chain  at  the  bo\v  was  down.  Several  per- 
sons had  been  standing  in  the  passage-way  for  carriages. 
These  were  some  feet  ahead  of  him,  and  he  did  not  notice 
whether  they  jumped  off  or  stepped  over.  There  were  no 
persons  immediately  in  front  of  him  in  the  foot-passenger 
way.  As  he  walked,  he  looked,  and  everything  appeared  to 
be  safe.  The  night  was  dark ;  the  lights  on  the  boat  and 
bridge  were  insufficient  and  dim ;  so  that  he  failed  to  see 
there  was  a  space  of  about  14  inches  between  the  boat  and 
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the  bridge.  In  stepping  off,  his  foot  went  in  this  space,  and 
his  leg,  just  below  the  knee,  was  injured. 

He  also  testified  that,  after  the  accident,  the  defendants 
had  put  up  additional  lights ;  but  on  cross-examination,  he 
could  neither  tell  where  the  additional  lights  were  placed, 
nor  where  the  old  ones  were. 

In  his  complaint,  he  alleged  that,  as  he  was  "walking 
slowly  and  prudently  in  the  crowd  of  passengers,  going  off 
from  the  boat,  and  going  therefrom  to  the  wharf  or  land- 
ing-place," he  "stepped  between  the  boat  and  the  wharf  or 
landing-place  ;  and  his  right  leg  was  injured  and  crushed 
between  the  boat  and  wharf  or  landing-place ;  .  .  .  that 
the  wharf  or  landing-place  was  so  dimly  and  insufficiently 
lighted  by  the  defendant,  that  the  plaintiff  could  not  see 
that  the  boat  was  not  fastened  to  it."  This  statement  in 
his  complaint,  which  was  sworn  to  within  three  months  of 
the  accident,  is  not  only  at  variance  with  his  testimony,  as 
given  on  the  trial,  but  is  contradictory  of  it.  In  his  com- 
plaint, he  alleges  that  he  went  off  the  boat  in  a  crowd,  leav- 
ing it  to  be  inferred  that,  for  that  reason,  as  well  as  for  the 
insufficient  lighting,  he  did  not  see  the  open  space ;  while, 
on  the  trial,  he  testified  that  he  was  entirely  alone  while 
attempting  to  get  off  the  boat.  In  his  complaint,  he  claims 
that  his  leg  was  crushed  between  the  boat  and  bridge ; 
while  the  testimony,  on  the  trial,  shows  that  it  was  not  at 
all  crushed ;  but  that  what  injury  he  received  was  caused 
entirely  by  the  front  part  of  his  leg  coming  in  contact  with 
some  hard  substance,  —  probably  the  bridge. 

His  account  of  what  he  was  doing  in  the  four  hours  pre- 
ceding the  accident  is  not  at  all  satisfactory.  He  says  that, 
on  the  day  of  the  accident,  he  left  his  business  about  4 
o'clock  in  the  afternoon;  that  he  walked  up-town  with 
James  Bleecker,  and  parted  with  him  on  the  corner  of  58th 
or  59th  Street  and  Fourth  Avenue,  about  6  o'clock  in  the 
afternoon  ;  that  he  then  went  to  the  7th  Regiment  Armory, 
which  is  at  the  corner  of  66th  Street  and  Fourth  Avenue, 
where  he  staid  not  more  than  15  minutes ;  that  he  waited 
there  for  his  first  sergeant,  whom  he  did  not  see ;  that  he 
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did  not  see  any  one  there  whom  he  knew ;  and  that  from 
there  he  went  to  the  34th  Street  ferry.  It  does  not  appear 
that  he  had  any  appointment  with  his  sergeant,  at  that 
time  or  place  ;  and  without  having  such  an  appointment,  it 
is  difficult  to  understand  why  he  should  expect  to  meet  him 
at  the  hour  he  was  there. 

Again,  his  account  of  what  happened  immediately  after 
the  accident  is  equally  unsatisfactory,  although  it  does  not 
appear  that  the  nature  of  the  injury  was  sufficient  to  cause 
the  confusion  of  mind  under  which  he  labored  at  that  time. 
He  says  he  could  not  recollect  anything  that  happened  at 
the  time  of  the  accident,  nor  whether  he  lay  on  the  floor 
or  on  a  bench  in  the  waiting-room ;  nor  could  he  recollect 
anything  that  he  said  on  that  night,  either  in  the  waiting- 
room  or  carriage. 

From  the  evidence,  it  is  manifest  that,  at  the  time  of  the 
accident,  the  boat  was  not  fastened  to  the  bridge  at  all. 
The  evidence  of  all  the  defendant's  witnesses  is  to  the 
effect  that,  at  the  time  the  boat  was  coming  into  the  slip, 
and  before  it  had  struck  the  bridge,  the  plaintiff  was  lean- 
ing on  one  of  the  stanchions  directly  in  front  of  the  chain. 
John  L.  H.  Mosier,  an  entirely  disinterested  witness,  says : 
"  The  first  place  at  which  I  am  positive  I  saw  Fash,  he 
was  leaning  against  the  stanchion  —  the  right  stanchion,  to 
which  the  chain  fastened,  on  the  right  hand  side  of  the 
boat.  ...  I  should  say  the  boat  was  from  12  to  15  feet 
from  the  bridge,  when  I  first  noticed  him.  The  bow  of  the 
boat  was  in  the  slip,  and  the  port  side  .  .  .  struck  the  rack 
after  I  had  seen  him."  The  testimony  of  Mr.  Flynn, 
another  disinterested  witness,  corroborates  Mr.  Mosier,  and 
is  substantially  to  the  same  effect ;  as  is  also  the  testimony 
of  William  H.  Westfall,  a  deck  hand  in  the  employ  of  the 
defendant.  All  the  witnesses  testify  that  at  the  time  of 
the  accident  the  boat  was  at  least  14  inches  from  the 
bridge ;  that  it  was  backed  immediately ;  and  that  it  did 
not  come  any  nearer  the  bridge  till  after  the  accident  was 
over.  This  shows  that  the  boat  could  not  have  been  made 
fast  at  the  time,  or  it  could  not  have  backed ;  and  also,  that 
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the  leg  was  not  crushed.  There  is  an  entire  absence  of 
proof  that  the  chain  was  let  down  by  any  employe  of  the 
company ;  while  Westfall  testifies  that  the  plaintiff  himself 
let  down  the  chain,  after  it  had  been  put  up  by  him. 

As  against  the  plaintiff's  testimony  that  the  bridge  was 
insufficiently  lighted,  the  defendants  prove  by  five  wit- 
nesses, three  of  whom  are  entirely  disinterested,  that  there 
were  lamps  burning  at  the  time,  and  that  they  cast  a  clear 
light  over  the  whole  bridge,  so  that  they  had  no  difficulty 
whatever  in  seeing  clearly  the  place  where  the  boat  and 
bridge  met.  Mr.  Flynn  testified  that  "  the  light  was  shining 
on  the  bridge,  and  on  the  end  of  the  boat  also ;  so  that  any- 
body could  see,  who  had  any  eyes  at  all."  At  least  three 
witnesses  testified  that  there  had  been  no  change  whatever 
in  the  lights  on  the  bridge  or  boat  since  the  accident ;  and 
it  nowhere  appears  in  the  case  that  any  similar  accident,  or 
any  accident  of  any  kind,  has  occurred  at  that  place,  by 
reason  of  the  insufficient  lighting  of  the  boat  or  bridge, 
although  thousands  of  persons  must  have  crossed  under 
similar  circumstances. 

Westfall  testified  that,  while  being  taken  home  in  a 
carriage,  plaintiff  frequently  said  that  it  was  his  own  fault, 
in  jumping  off  the  boat,  and  plaintiff  does  not  deny  this 
explicitly,  but  says  he  has  no  recollection  on  the  subject. 

Two  of  defendant's  witnesses  testify  as  to  the  cause  of 
the  confusion  of  plaintiff's  mind  at  the  time ;  one  of  whom 
was  the  physician  who  first  attended  him.  But,  as  this  was 
disputed  by  plaintiff  and  other  witnesses  on  his  behalf,  we 
do  not  lay  great  stress  upon  it  in  arriving  at  the  conclusion 
to  which  we  have  come. 

It  is  always  with  the  greatest  reluctance  that  a  court  will 
disturb  the  verdict  of  a  jury,  on  the  ground  that  it  is  against 
the  weight  of  evidence ;  and  it  will  do  so  only  in  those 
cases  where  it  is  forced  to  the  conclusion  that,  unless  it  is 
done,  injustice  will  result,  and  that  the  verdict  was  the 
outcome  of  some  misconception.  But  when  it  has  arrived 
at  such  a  conclusion,  it  would  fail  in  its  duty,  if  it  did  not 
exercise  the  supervision  over  verdicts  given  it  by  law 
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(Clark  v.  Mechanic's  Nat.  Sank,  8  Daly  481;  McCarthy  v. 
Christopher  £  10th  St.  R.  Co.,  10  Daly  540 ;  Siebert  v.  Erie 
Nav.  Co.,  49  Barb.  586 ;  Kinsley  v.  Brooklyn  Cross  Town  R. 
Co.,  1  N.  Y.  St.  Rep'r  560). 

We  think  this  is  one  of  the  few  cases  in  which  we  should 
exercise  that  power.  By  doing  so,  no  right  is  taken  away. 
The  effect  of  setting  aside  the  verdict  is  simply  to  subject 
the  case  to  further  consideration  by  another  jury,  and  this, 
we  think,  should  be  done. 

The  judgment  should  be  reversed  and  a  new  trial  ordered, 
with  costs  to  abide  the  event. 

J.  F.  DALY,  J.,  concurred. 
ALLEN,  J.,  dissented. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to 
abide  event. 


WARREN  A.  JACOBSON,  JR.,  Respondent,  against  CARRIE 
M.  JACOBSON,  Appellant. 

(Decided  June  6th,  1887.) 

On  the  trial  before  a  referee  of  an  action  for  absolute  divorce,  the  plain- 
tiff, after  having  introduced  evidence  which  concerned  a  certain  woman, 
endeavored  to  produce  the  attendance  of  defendant  for  the  purpose  of 
identification,  but  was  unable  to  discover  her  residence,  and  her  attor- 
ney declined  to  disclose  it,  and  the  court  refused  to  compel  him  to 
make  such  disclosure.  Held,  that  under  such  circumstances  the  court 
had  power  to  order  discontinuance  of  weekly  alimony  pendente  lite 
unless  defendant  should  consent  to  attend  upon  the  trial  for  the  pur- 
pose of  identification. 

APPEAL  from  an  order  of  this  court  suspending  payment 
of  alimony  pendente  lite. 

The  action  was  brought  for  absolute  divorce.     Upon  mo- 
tion, there  had  been  allowed  to  defendant  a  certain  sum  of 
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money  for  counsel  fee  and  five  dollars  per  week  as  alimony 
pendente  lite.  Pending  trial  of  the  case  before  a  referee, 
plaintiff,  after  having  introduced  evidence  concerning  a  cer- 
tain woman,  desired  to  have  defendant  appear  in  person  at 
the  reference,  so  that  the  witnesses  might  say  whether  or 
not  she  was  the  woman  in  question.  The  sole  purpose  for 
which  her  attendance  was  sought  was  identification.  It 
appeared  that  plaintiff  had  endeavored  to  subpoena  defend- 
ant, but  had  been  unable  to  do  so,  or  to  discover  her  resi- 
dence. Defendant's  attorney  declined  to  disclose  her 
address,  and  the  court  refused  to  compel  him  to  make 
such  disclosure.  Upon  these  facts,  an  order  was  granted 
discontinuing  the  alimony  unless  defendant  should  consent 
to  attend  on  the  trial.  From  this  order  defendant  appealed. 

Thomas  Vickery,  for  appellant. 
James  W.  McElhinney,  for  respondent. 

LARREMORE,  Ch.  J.  —  [After  stating  the  facts  as  above.] 
-  We  regard  this  order  of  the  Special  Term  as  a  very  just 
and  proper  one  under  the  circumstances.  The  general 
rules  with  regard  to  alimony  ad  interim  and  counsel  fee 
are  well  stated  in  Mr.  Bishop's  work,  as  follows :  "  On  an 
adequate  marriage,  the  wife's  needs,  the  faculties  of  the 
husband,  and  a  prima  facie  cause  of  action  or  defense  ap- 
pearing, the  court  will,  ordinarily,  but  not  necessarily  as  of 
course,  grant  the  allowance ;  proceeding  herein  upon  the 
judicial  discretion,  as  prompted  by  all  the  facts  and  sur- 
roundings. The  ad  interim  alimony  and  money  for  the  suit 
expenses  are  given  not  as  strict  right  in  the  wife,  but  of 
sound  discretion  in  the  court.  Yet  the  discretion  is  judicial, 
not  arbitrary.  When  exercised  fairly  and  without  abuse  by 
the  trial  court,  it  will  not  ordinarily  be  interfered  with  on 
appeal "  (Bishop  Marr.  &  Div.  6th  ed.  vol.  2  §§  405, 
406). 

The  cases  of  De  Llamosas  v.  De  Llamosas  (62  N.  Y. 
618)  and  Collins  v.  Collins  (71  N.  Y.  269)  hold  that 
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although  a  legal  marriage  is  not  denied,  alimony  pendente 
lite  is  not  a  matter  of  strict  right,  but  the  application  there- 
for must  be  addressed  to  sound  discretion.  If  therefore 
the  court  may,  on  a  proper  occasion,  refuse  to  grant  alimony, 
it  seems  reasonable  to  hold  that  its  discretionary  power  is 
not  exhausted  by  the  original  grant  or  refusal,  but  that  it 
may,  for  good  cause,  discontinue  or  suspend  alimony  already 
allowed.  As  the  matter  rests  in  discretion,  the  court  could 
certainly  make  the  performance  of  a  reasonable  act  on  the 
part  of  a  defendant  a  condition  precedent  to  the  allowance 
of  alimony  in  the  first  instance.  On  precisely  the  same 
principle  the  court  has  power  to  make  the  performance  of 
a  reasonable  act,  the  propriety  of  which  appears  during  the 
progress  of  the  suit,  a  condition  of  the  further  continuance  of 
the  alimony. 

The  act  required  of  the  defendant  in  the  present  case 
seems  a  perfectly  reasonable  one.  If  she  is  innocent  of  the 
charges  brought  against  her,  it  is  difficult  to  perceive  how 
her  defense  can  be  compromised  by  her  simple  attendance 
for  identification.  On  the  other  hand,  it  appears  that  plain- 
tiff is  seriously  embarrassed  in  the  conduct  of  his  suit  by 
the  inability  of  his  witnesses  to  say  whether  or  not  the  per- 
son they  refer  to  in  their  testimony  is  the  defendant.  A 
case  is  easily  supposable  where  the  only  possible  way  of 
establishing  the  identity  of  a  person  sued  with  the  person 
to  whom  the  evidence  relates  would  be  by  an  actual  inspec- 
tion by  the  witnesses.  In  such  a  case  the  defendant, 
though  guilty,  might,  by  simply  shunning  observation,  be 
able  to  prevent  the  plaintiff  from  obtaining  a  judgment  and 
prolong  the  suit  indefinitely  for  the  purpose  of  continuing 
in  the  enjoyment  of  alimony. 

It  cannot  be  urged  that  the  order  appealed  from  violates 
the  provisions  of  section  831  of  the  Code  of  Civil  Procedure. 
It  is  there  enacted  that  a  husband  or  wife  is  not  competent 
to  testify  against  the  other  upon  the  trial  of  an  action  or  the 
hearing  upon  the  merits  of  a  special  proceeding  founded 
upon  an  allegation  of  adultery,  except  to  prove  the  marriage. 
The  appearance  of  the  defendant,  if  actually  compelled, 
VOL.  XIV— 17 
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would  not  make  against  the  plaintiff,  but,  if  anything,  in 
his  favor  and  against  herself.  But,  aside  from  this,  I  do 
not  think  such  section  has  any  application  to  the  subject. 
Under  no  legitimate  use  of  language  could  a  simple  appear- 
ance for  identification  be  held  to  be  "  testifying."  The 
word  "  testify "  comprehends  an  intelligent,  active  per- 
formance, in  which  a  person,  by  words  or  writing  or  other 
comprehensible  signs,  communicates  facts  within  his  own 
mind  to  another.  In  merely  being  identified  a  person  is  as 
passive  as  an  inanimate  object. 

Proceedings  to  compel  attendance  for  identification  are 
by  no  means  unknown  in  the  history  of  equity  jurisprudence. 
In  Curtis  v.  Curtis  (5  Moore  252),  a  decree  of  confrontation 
had  been  issued  for  a  wife  to  appear  to  be  identified  in  an 
action  against  her  for  divorce,  and  the  court  refused  to 
allow  a  defensive  allegation  on  her  part,  on  the  ground  that 
she  was  in  contempt.  Lord  BROUGHAM  used  the  following 
language  :  "  It  appears  to  us  not  merely  the  right  of  a  party 
to  object  to  the  admission  of  this  defensive  allegation,  but 
it  is  the  right  of  the  court.  The  court  has  a  right  to  say 
that  it  will  not  allow  the  process  issued  out  of  the  court  to 
be  treated  with  contempt.  Mrs.  Curtis'  identity  was  mate- 
rial ;  it  was  upon  her  identity  that  the  case  was  to  be  deter- 
mined. She  goes  to  a  distant  country  with  her  paramour, 
and  does  not  appear  to  the  decree  for  confrontation.  Under 
such  circumstances,  the  learned  judge  was  quite  right  in 
refusing  to  admit  the  defensive  allegation  on  her  behalf, 
when  she  refused  to  appear,  and  his  decree  must  be 
affirmed." 

The  object  of  the  decree  of  confrontation  was  to  compel 
just  what  plaintiff  is  seeking  in  the  present  case  —  an  ap- 
pearance for  identification.  Of  course,  under  our  present 
Code  of  Procedure,  no  such  technical  process  exists,  but  I 
see  no  reason  why  the  court  should  not,  by  order  similar  to 
the  one  here  involved,  accomplish,  as  far  as  possible,  the 
practical  result  of  the  ancient  decree  of  confrontation. 

The  opinion  of  Judge  RAPALLO  in  Griffin  v.  Q-riffin  (47 
N.  Y.  134)  contains  a  most  interesting  discussion  of  the 
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incidental  powers  of  a  court  having  equity  jurisdiction, 
outside  of  the  authority  specially  conferred  by  statute,  in 
relation  to  the  conduct  of  suits-  for  divorce.  It  is  there 
shown  that,  although  the  statute  omits  to  provide  for  fur- 
nishing a  wife  with  alimony  pendente  lite,  yet  it  "  has  been 
the  constant  practice  of  the  Court  of  Chancery,  both  before 
and  since  the  Revised  Statutes,  to  make  equitable  provision 
for  all  these  matters ;  and  in  so  doing  it  lias  been  guided  by 
the  decisions  of  the  ecclesiastical  courts  of  England  in  simi- 
lar cases.  This  has  not  been  done  upon  the  theory  that  the 
court  was  vested  with  the  jurisdiction  of  the  ecclesiastical 
courts  of  England  in  matrimonial  cases,  or  that  (except  in 
special  cases  hereafter  referred  to),  it  ever  possessed  any 
jurisdiction  in  cases  of  divorce  other  than  that  which  was 
conferred  by  our  own  statutes ;  but  upon  the  ground  of  the 
general  equitable  jurisdiction  of  the  court,  and  also  that 
when  our  statutes  did  confer  jurisdiction  upon  the  Court  of 
Chancery,  in  those  actions  for  divorce  which  by  the  English 
law  are  solely  cognizable  in  the  ecclesiastical  courts,  the 
grant  of  that  jurisdiction  carried  with  it  by  implication  the 
incidental  powers  which  were  indispensable  to  its  proper 
exercise,  and  not  in  conflict  with  our  own  statutory  regula- 
tions on  the  same  subject." 

Under  the  general  equity  powers  of  this  court  it  seems 
both  proper  and  desirable  to  exact  as  a  condition  for  the 
continuance  of  alimony  —  itself,  as  before  shown,  resting 
in  discretion  —  the  appearance  by  defendant  for  identifica- 
tion, especially  as  a  special  proceeding  or  process  for  that 
purpose  formerly  existed  and  was  employed  in  the  ecclesi- 
astical courts  of  England.  The  order  appealed  from  should 
be  affirmed. 

J.  F.  DALY,  J.  —  I  concur,  upon  the  authorities  cited. 
BOOKSTAVER,  J.,  concurred. 
Order  affirmed. 
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JOHN  B.  LEVERICH,  Respondent,  against  WEEKS  W.  CUL- 
VER et  aZ.,  Appellants. 

(Decided  June  6th,  1887.) 

Several  adjoining  lots  of  land  of  a  judgment  debtor,  on  part  of  which 
a  building  generally  known  as  "The  Standard  Theatre,"  had  been 
erected,  upon  sale  under  execution,  were  purchased  by  plaintiff,  the  judg- 
ment creditor.  Defendants,  who  controlled  another  judgment  against 
the  same  debtor,  entered  Into  an  agreement  with  plaintiff,  reciting  his 
judgment  and  execution  and  the  sale  under  it,  describing  the  property 
as  "  the  premises  known  as  the  Standard  Theatre,"  and  further  recit- 
ing that  the  holder  of  the  judgment  controlled  by  defendants  was  to 
be  permitted  by  plaintiff  to  redeem  "the  said  premises"  from  such 
sale ;  wherefore  defendants  agreed  to  pay  plaintiff  a  certain  sum  out  of 
the  first  money  collected  by  them  "  in  or  upon  any  claim  or  claims  to  the 
lease  or  leases  of  the  said  premises,  or  the  possession  of  the  said  prem- 
ises, or  by  reason  of  such  claim  or  claims  being  made,  or  by  reason  of 
redeeming  the  premises  as  aforesaid,  or  the  owning  or  controlling  any 
judgment  against  the  said  "  debtor.  Defendants  furnished  the  money 
necessary  to  make  such  redemption;  and  afterward,  and  by  reason  of 
defendants'  controlling  the  judgment  under  which  the  redemption  was 
made,  they  received  a  sum  of  money,  less  than  the  amount  mentioned 
in  the  agreement,  being  part  of  the  rent  coming  from  that  part  of  the 
land  not  covered  by  the  theatre  building.  Held,  that  plaintiff  was 
entitled  to  recover  such  sum  from  defendants;  tha"t  the  agreement 
was  Intended  to  cover  the  entire  property,  not  the  theatre  property 
only ;  and  even  if  not  so  construed,  it  did  not  limit  the  liability  of 
defendants  to  the  contingency  of  money  to  be  acquired  from  some- 
thing in  connection  with  the  theatre  property  specifically. 

APPEAL  from  a  Judgment  of  this  court  entered   upon 
the  report  of  a  referee. 

The  facts  are  stated  in  the  opinion. 

S.  Jones,  for  appellants. 

Henry  J.  Schenck,  for  respondent. 

BOOKSTAVER,  J.  —  The  evidence  in  this  case  is  almost 
altogether  in  writing,  and  none  of  the  facts  are  disputed. 
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These  facts,  as  far  as  we  deem  them  necessary  to  deter- 
mine the  questions  involved,  are  as  follows  : 

On  March  30th,  1875,  William  L.  Skidmore,  as  receiver 
and  special  guardian,  leased  to  Joseph  Hart,  for  a  term  of 
ten  years,  what  was  then  known  as  Nos.  545  and  547 
Sixth  Avenue ;  and  two  lots  of  land  in  the  rear  of  those 
lots.  No.  547  Sixth  Avenue  is  now  known  as  1287  Broad- 
way. There  was  then,  and  is  now,  on  it  a  four-story  build- 
ing. The  lease  contained  a  covenant  by  Joseph  Hart  to 
expend  at  least  $50,000  in  the  erection  of  a  building  or 
buildings  on  the  demised  premises,  exclusive  of  that  por- 
tion now  known  as  1287  Broadway. 

Hart  entered  into  possession,  under  the  lease,  on  the  1st 
of  May,  1875.  On  the  1st  of  April,  1875,  Hart  and  Joseph 
Dowling  entered  into  a  co-partnership  for  carrying  on  the 
theatrical  business,  to  continue  for  ten  years,  from  May 
1st,  1875.  Dowling  contributed  160,000  to  this  co-partner- 
ship ;  and  what  was  known  as  the  Eagle  Theatre  was 
erected  on  the  demised  premises,  other  than  the  lot  1287 
Broadway.  On  September  1st,  1875,  Hart  mortgaged  the 
Skidmore  lease  and  the  demised  term  to  Joshua  C.  Sanders, 
for  125,000;  who,  on  the  28th  of  September,  1875,  duly 
assigned  the  same  to  Bernard  Earle.  On  November  10th, 
1875,  the  co-partnership  between  Hart  and  Dowling  was 
dissolved  by  mutual  consent,  Hart  agreeing  to  repay  to 
Dowling  the  $60,000  contributed  by  Dowling,  within  five 
years  from  November  20th,  1875 ;  and  that,  if  the  whole  or 
any  part  of  the  sum  should  remain  unpaid  at  the  end  of  five 
years  from  that  date,  Dowling  should  have  the  right  to 
enter  into  possession  of  the  leasehold  premises,  and  retain 
absolute  possession  thereof,  for  his  own  benefit,  until  within 
90  days  of  the  expiration  of  the  Skidmore  lease.  No  part, 
of  the  $60,000  was  ever  paid. 

On  the  25th  of  October,  1877,  a  transcript  of  a  judgment 
theretofore  rendered,  in  favor  of  the  plaintiff  and  against 
Hart,  for  $21,398.89,  was  duly  docketed  in  New  York 
County.  On  the  2nd  of  February,  1878,  Hart  sublet  all 
the  premises  covered  by  the  Skidmore  lease,  except  1287 
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Broadway,  to  William  Henderson,  for  two  years  from 
March  1st,  1878,  at  au  advanced  rental,  with  privilege  of 
renewal  for  five  additional  years ;  which  sublease,  Hart,  on 
the  same  day,  assigned  to  Joshua  C.  Sanders,  who,  on  the 
llth  of  February,  1878,  executed  and  delivered  to  Hart  an 
agreement  that  he  would  make  certain  dispositions  of  the 
rent,  when  collected,  under  the  sublease. 

On  the  27th  of  April,  1878,  an  execution  was  issued, 
based  on  the  judgment  theretofore  recovered  by  the  plain- 
tiff, to  the  sheriff  of  New  York  County,  who,  by  virtue  of 
it,  sold  at  public  auction,  on  the  16th  of  July,  1878,  to  the 
plaintiff,  for  $750,  all  the  right,  title,  and  interest,  which 
Hart  had  on  the  25th  of  October,  1877,  in  and  to  the  prem- 
ises demised  to  him  by  the  Skidmore  lease,  and  thereupon 
the  sheriff  delivered  to  the  plaintiff  the  proper  certificate  of 
sale.  On  the  first  day  of  July,  1878,  William  Laimbeer 
recovered  a  judgment  against  Hart  for  $13,399,  which  was, 
on  the  first  day  of  July,  1879,  docketed  in  the  clerk's  office 
of  the  City  and  County  of  New  York,  and,  on  the  31st  of 
July,  1879,  this  judgment  was  assigned  by  Laimbeer  to 
John  D.  Lewis. 

Lewis  was  the  nominee,  and  acted  in  the  interests  of  the 
defendants  in  this  action,  and  the  defendants,  after  the 
assignment,  controlled  the  last  mentioned  judgment. 

Under  this  last  judgment  Lewis,  about  September  18th, 
1879,  made  the  payment  and  did  the  acts  required  to  re- 
deem from  the  sale  -under  the  plaintiff's  judgment.  This 
redemption  was  made  under  the  agreement  hereafter  to  be 
considered.  At  the  time  of  this  redemption  and  agree- 
ment, all  the  right,  title,  and  interest  of  Hart  to  the  de- 
mised premises  had  been  assigned  to  Lewis,  by  Louis  F. 
Post,  assignee  in  bankruptcy  of  Hart.  But  this  assignment 
in  no  wise  affected  the  lien  of  plaintiff's  judgment,  as  the 
proceedings  in  bankruptcy  were  not  commenced  until  after 
this  judgment  had  been  duly  docketed. 

On  November  3d,  1879,  the  sheriff  executed  to  Lewis  a 
deed  pursuant  to  his  redemption.  Prior  to  the  said  re- 
demption, and  the  docketing  of  the  Laimbeer  judgment, 
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but  subsequently  to  the  docketing  of  the  plaintiff's  judg- 
ment, the  following  transactions  had  occurred : 

On  February  15th,  1879,  the  administrator  of  Joseph 
Dowling,  who  had  died  before  that  time,  assigned  to  Weeks 
W.  Culver,  one  of  the  defendants  herein,  the  agreement 
made  on  the  dissolution  of  the  partnership  between  Hart 
and  Dowling,  which  was  not  recorded  until  after  March 
21st,  1879. 

On  the  last  mentioned  day,  Earle  commenced  an  action 
to  foreclose  the  $25,000  mortgage  assigned  to  him,  making, 
among  others,  Hart,  the  plaintiff,  Laimbeer,  and  the  admin- 
istrator of  Dowling,  parties  defendant.  Plaintiff  and  the 
administrator  answered,  setting  up  various  defenses.  Laim- 
beer did  not  answer. 

On  receiving  from  the  sheriff  the  certificate  of  redemp- 
tion, Lewis  commenced  a  suit  in  the  Supreme  Court  against 
Joshua  C.  Sanders,  Bernard  Earle,  William  Henderson,  and 
others,  based  upon  that  certificate  and  the  interest  in  said 
premises  which  Lewis  had  acquired  in  the  manner  herein- 
before stated.  The  purposes  of  this  last  suit  were  to  annul 
the  assignment  to  Sanders  by  Hart,  and  the  agreement  of 
February  llth,  1878,  between  the  same  parties ;  to  compel 
Sanders  to  account  to  Lewis  for  all  moneys  received  by  him 
from  Henderson,  under  the  lease  from  Hart  to  Henderson ; 
to  compel  Henderson  to  pay  future  accruing  rents  to 
Lewis ;  to  restrain  Henderson  from  paying  and  Sanders 
from  collecting  any  further  rent  under  that  sublease ;  to 
have  a  receiver  appointed,  etc. 

An  order  was  obtained  restraining  Sanders,  as  in  the  com- 
plaint asked  for ;  and  thereafter,  and  on  the  25th  of  Sep- 
tember, 1879,  a  receiver  was  appointed. 

Subsequently,  and  on  the  15th  of  May,  1880,  all  the  par- 
ties to  the  Lewis  suit  entered  into  a  written  stipulation ; 
and,  on  the  30th  of  May,  1880,  judgment  was  rendered  in 
that  action,  in  accordance  with  the  terms  of  the  stipulation. 

The  redemption  by  Lewis,  made,  as  before  stated,  on  the 
18th  day  of  September,  1879,  was  made  under  the  follow- 
ing circumstances :  The  defendants  provided  the  8750  with 
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interest,  amounting  to  $61.75,  for  the  purposes  of  the  re- 
demption, and  the  sheriff,  thereupon,  granted  the  proper 
certificate  of  redemption.  Prior  to  the  redemption,  and  in 
order  to  enable  Lewis  to  redeem,  the  plaintiff  and  the  de- 
fendants in  this  action  entered  into  an  agreement  in  writing, 
whereby  it  was  provided  that,  "  Whereas  the  said  Leve- 
rich had  obtained  in  the  Supreme  Court  of  the  State  of 
New  York,  the  judgment  referred  to  against  Joseph  Hart ; 
and  whereas,  under  an  execution  on  such  judgment,  all  the 
right,  title,  and  interest  of  said  Hart  in  and  to  the  premises 
known  as  the  Standard  Theatre  was  sold  by  the  sheriff  for 
the  city  and  county  of  New  York,  on  or  about  July  16th, 
1878,  to  said  Leverich,  for  $750 ;  and  whereas  Lewis,  as 
assignee  of  a  judgment  against  said  Hart,  is  to  be  permitted 
by  said  Leverich  to  redeem  the  said  premises  of  and  from 
the  said  sale  aforesaid ;  therefore  the  defendants,  compos- 
ing the  firm  of  Culver  &  Wright,  agree  to  and  with  the 
said  Leverich  to  pay  him,  his  executors,  administrators,  and 
assigns,  the  sum  of  $1,750,  out  of  and  from  the  first  money 
or  property  which  may  be  collected,  realized,  or  obtained  by 
them  or  either  of  them,  or  by  any.  assignee  of  them  or  either 
of  them,  or  by  any  person  for  the  benefit  of  them  or  either 
of  them,  in  or  upon  any  claim  or  claims  to  the  lease  or 
leases  of  the  said  premises,  or  the  possession  of  the  said 
premises,  or  by  reason  of  such  claim  or  claims  being  made, 
or  by  reason  of  redeeming  the  premises  as  aforesaid,  or  the 
owning  or  controlling  any  judgment  against  the  said  Hart." 

After  the  delivery  of  the  agreement,  the  plaintiff  paid 
to  defendants  $561.75,  the  difference  between  $250  and 
$811.75,  which  was  the  amount  paid  to  the  sheriff  by  the 
defendants,  through  Lewis. 

The  complaint  in  this  action  is  founded  upon  the  agree- 
ment above  set  forth;  the  19th  paragraph  of  which  is  as 
follows :  "  Upon  information  and  belief,  that  in  said  suit 
last  hereinbefore  mentioned  [the  Lewis  suit]  a  stipulation 
was  signed  and  entered  into  by  all  the  parties  thereto,  under 
which  stipulation  the  defendant  Culver  collected,  realized, 
or  obtained,  before  the  commencement  of  this  action,  the 


NEW  YORK  — JUNE,  1887.  265 

Leverich  v.  Culver. 

sum  of  seventeen  hundred  and  fifty  dollars."  This  allega- 
tion is  admitted. 

On  the  trial,  the  defendants  were  permitted  to  amend 
their  answer,  changing  $1,750  to  -$1,342.84,  as  the  sum  which 
they  so  received.  The  referee  found  that  the  sum  which 
the  defendants  actually  received  under  the  agreement  was 
$1,484.50.  It  was  paid  to  them  by  Bernard  Earle,  and  was 
part  of  the  rent  coming  from  that  portion  of  the  premises 
demised  to  Hart  and  redeemed  by  Lewis,  known  as  No.  1287 
Broadway,  which  adjoined  what  was  formerly  known  as  the 
Eagle  Theatre,  but  now  known  as  the  Standard  Theatre. 
He  also  found  that  this  sum  of  $1,484.50  was  received  by 
the  defendants  by  reason  of  their  controlling  the  Laimbeer 
judgment,  by  or  through  which  they  were  enabled  to  redeem 
the  premises  from  the  sale  under  plaintiff's  judgment. 

The  defendants'  contention  is  that,  although  they  received 
this  money  under  the  agreement,  yet,  as  it  did  not  come 
from  the  Standard  Theatre  premises,  but  from  another  por- 
tion of  the  premises  demised  to  Hart,  their  obligation  to  the 
plaintiff  did  not  mature. 

The  Skidmore  lease  to  Hart  covered  the  entire  premises', 
including  1287  Broadway.  The  mortgage  given  to  Sanders 
and  assigned  to  Earle  also  covered  the  entire  premises,  and, 
if  valid,  was  the  first  lien  thereon.  The  Leverich  judg- 
ment, from  the  time  of  its  docket,  became  a  second  lien  on 
the  entire  premises,  as  far  as  Hart's  interest  was  concerned, 
and,  in  the  event  of  the  Earle  mortgage  being  declared  in- 
valid for  any  reason  would  have  become  the  first  lien,  sub- 
ject only  to  any  right  Dowling's  representatives  might  have 
had  in  the  property,  under  the  agreement  for  the  dissolution 
of  the  co-partnership  between  him  and  Hart.  Before  the 
making  of  the  agreement  under  consideration,  Dowling's 
interest,  whatever  it  was,  had  become  the  property  of  Cul- 
ver, one  of  the  defendants  herein ;  and  this  right  related  to 
the  entire  premises. 

All  of  Hart's  interest,  subject  to  the  Earle  mortgage  and 
the  Leverich  judgment,  had  also  vested  in  Lewis,  the  repre- 
sentative of  the  defendants,  before  the  making  of  the  agree- 
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ment  in  question,  by  reason  of  the  assignment  to  him  by 
Hart's  assignee  in  bankruptcy.  This  interest,  whatever  it 
was,  related  to  the  entire  premises.  The  Laimbeer  judg- 
ment, from  the  time  of  its  docket,  was  also  a  lien  upon  the 
entire  premises  as  far  as  Hart  had  any  interest  therein  at 
that  time. 

At  the  time  the  redemption  agreement  was  made  between 
plaintiff  and  defendants,  the  action  for  the  foreclosure  of  the 
Earle  mortgage  was  pending;  and  this,  as  before  stated, 
covered  the  entire  premises.  This  redemption  agreement 
was  made  for  the  purpose  of  securing  to  the  defendants,  in 
the  name  of  Lewis,  the  rights  secured  to  the  plaintiff  by  the 
sale  and  purchase  under  the  execution  on  his  judgment. 

Under  the  circumstances,  we  think  that  the  necessary  and 
proper  inference  to  be  deduced  from  these  facts,  and  from 
the  language  of  the  agreement  itself,  is,  that  the  agreement 
was  intended  to  cover  the  entire  property,  including  1287 
Broadway. 

The  agreement  does  not  describe  any  premises  by  metes 
and  bounds ;  there  is  nothing  in  the  language  of  the  agree- 
ment which  would  necessarily  exclude  1287  Broadway. 
The  parties  were  negotiating  to  obtain  all  of  the  plaintiff's 
interest  in  the  entire  premises;  for  the  agreement,  after 
reciting  the  recovery  and  docketing  of  the  Leverich  judg- 
ment, proceeds :  "  Whereas,  under  an  execution  issued  upon 
such  judgment,  all  the  right,  title,  and  interest  of  said  Hart, 
in  and  to  the  premises  known  as  the  Standard  Theatre, 
were  sold  by  the  sheriff  of  the  city  and  county  of  New 
York,  on  or  about  the  16th  of  July,  1878,  to  said  John  B. 
Leverich." 

As  before  stated,  the  lien  of  the  judgment  was  upon  the 
entire  premises,  including  1287  Broadway,  and  Hart's  in- 
terest in  the  entire  premises  was  purchased  under  the 
sheriff's  sale  in  the  agreement  referred  to.  Surely,  the 
plaintiff  in  this  action  could  not  have  successfully  contended 
that  only  the  Standard  Theatre  property  specifically  was 
transferred  to  Lewis  by  the  redemption  proceedings ;  and,  if 
this  is  so,  we  do  not  perceive  how  it  is  possible  for  the  de- 
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fendants  in  this  action  to  limit  the  agreement  to  the  Stand- 
ard Theatre  premises  only ;  and  we  think  the  learned 
referee  erred  in  making  such  limitation  of  the  agreement. 
Had  he  found  that  the  agreement  covered  the  entire  prem- 
ises, as  we  think  he  should,  there  would  have  been  an  end 
to  all  controversy  in  this  matter. 

But  while  we  so  think,  the  agreement  was  not  intended 
to  limit  the  liability  of  the  defendants  to  the  contingency 
of  money  or  property  to  be  acquired  from  something  in  con- 
nection with  the  Standard  Theatre  property  specifically, 
but  it  may  be  construed  to  establish  another  and  indepen- 
dent ground  of  liability  aside  from  this.  There  is  nothing 
in  the  grammatical  construction  of  the  agreement  which 
precludes  this,  nor  prevents  us  from  supposing  the  words, 
"by  reason  of,"  to  have  been  omitted  in  the  last  clause, 
simply  because  it  had  been  repeated  two  or  three  times 
before. 

The  money  was  obtained  by  the  defendant  Culver  upon 
a  claim  to  the  lease  or  leases  of  the  premises  known  as  "  The 
Standard  Theatre,"  or  by  reason  of  his  right  to  the  posses- 
sion of  the  premises,  or  because  of  his  assertion  of  such  a 
right  based  on  the  redemption  before  mentioned,  and  his 
right  to  control  the  Laimbeer  judgment.  This  claim  wfis 
strongly  enforced  when  the  Lewis  action  was  instituted. 
This  claim  was  of  such  an  imperative  character  that  Hen- 
derson could  pay  no  more  rent  to  Sanders,  and  Sanders  was 
compelled  to  account  for  the  rent  which  he  had  collected. 
Even  if  the  claim  so  enforced  were  groundless,  it  might 
well  be  contended  that  the  money  was  paid  to  the  defend- 
ants by  reason  of  the  claim  having  been  made. 

But  the  defendants  contend  that  the  referee  erred  in  find- 
ing that  the  Laimbeer  judgment  was  controlled  by  defend- 
ants. The  answer  admits  such  control.  The  language  of 
the  agreement  itself  implies  this ;  and  it  is  admitted  that 
the  defendants  furnished  the  money  with  which  Lewis  made 
the  redemption  ;  and  we  think  these  facts  were  sufficient  to 
warrant  the  referee's  findings. 

But  if  this  were  not  so,  we  think  it  would  make  no  dif- 
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ference  ;  for  the  agreement  does  not  say  who  shall  own  the 
.claim,  or  who  shall  make  it,  or  that  it  shall  be  valid ;  nor 
does  it  say  who  shall  own  or  control  the  judgment  against 
Hart. 

We  therefore  think  that  the  judgment  may  be  sustained 
upon  the  ground  on  which  the  learned  referee  based  his 
decision. 

Although  the  applicants  did  not  argue  any  of  the  excep- 
tions to  the  reception  or  exclusion  of  evidence,  either  orally 
or  in  writing,  we  have,  nevertheless,  examined  them,  and 
think,  if  any  evidence  was  improperly  admitted,  that  it  was 
afterwards  cured  by  the  defendants  themselves  offering  the 
same  and  similar  evidence. 

The  judgment  should  therefore  be  affirmed,  with  costs. 

LAKREMORE,  Ch.  J.,  and  ALLEN,  J.,  concurred. 
Judgment  affirmed,  with  costs. 


NEAL  MCENANNY,  Respondent,  against  JAMES  KYLE  et  a/., 
impleaded  with  John  Bannon,  Appellant. 

(Decided  June  6th,  1887.) 

Plaintiff,  while  employed  by  the  owners  of  a  building  in  coarse  of  con- 
struction in  cleaning  out  rubbish  from  the  cellar,  was  injured  by  the 
fall  of  a  mass  of  brick,  stone,  and  timber  from  the  fifth  story,  caused 
by  the  overloading  of  that  floor  with  brick  and  stone,  by  the  con- 
tractor for  the  mason  work,  who  was  erecting  the  walls.  The  plans 
and  specifications  of  the  building  had  been  approved  by  the  building 
department,  and  the  mason  work  and  carpenter  work  had  been  con- 
tracted for  with  the  owners,  to  be  done  according  to  the  plans  and 
specifications,  by  separate  contractors,  respectively,  who  were  well 
known,  experienced,  and  competent.  An  inspector  of  the  building 
department  had  examined  the  work  every  day  as  it  progressed,  and 
approved  it  up  to  the  day  of  the  accident;  but  on  that  day  he  and 
others  had  warned  the  employes  of  the  contractor  for  the  mason  work 
who  were  hoisting  brick  not  to  overload  the  beams.  It  did  not 
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appear  that  the  owners  had  knowledge,  or  even  constructive  notice,  of 
the  excessive  overloading  of  the  fifth  floor.  Held,  that  they  were  not 
liable  for  the  injury  to  plaintiff. 

APPEAL  from  a  judgment  of  this  court  entered  upon  the 
verdict  of  a  jury  and  from  an  order  denying  a  motion  for  a 
new  trial. 

The  facts  are  stated  in  the  opinion. 
Roe  $  Mackin,  for  appellants. 
J.  Noble  Hayes,  for  respondent. 

ALLEN,  J.  —  This  is  an  appeal  from  a  judgment  in  favor 
of  the  plaintiff  against  the  defendant  James  Kyle  entered 
upon  a  verdict  and  also  from  an  order  denying  a  motion 
for  a  new  trial. 

The  action  was  brought  to  recover  damages  for  personal 
injuries.  The  defendants  James,  Robert,  and  John  M.  Kyle 
were  partners  engaged  in  business  as  builders  and  real  estate 
agents,  and  the  defendant  John  Bannon  was  a  mason  and 
contractor.  The  defendants  Kyle  were  the  owners  of  the 
building  No.  232  East  45th  Street  in  this  city,  which  at  the 
time  of  the  accident  to  the  plaintiff  was  in  the  process  of 
construction  and  had  progressed  to  about  the  fifth  story, 
the  front  being  partly  up. 

The  defendant  James  Kyle  prepared  the  plans  and  speci- 
fications of  the  building,  and  they  were  approved  by  the 
building  department,  and  the  defendant  Bannon  by  an 
agreement  in  writing  contracted  to  do  the  mason  work 
according  to  the  plans  in  a  workmanlike  manner.  The  con- 
tract for  the  carpenters'  work  was  made  with  Watkins 
Brothers,  who  agreed  to  furnish  and  put  up  all  the  ma- 
terials called  for  in  the  carpenters'  plans  and  specifications. 

It  was  shown  that  the  defendant  Bannon  was  in  good 
standing  as  a  contractor  and  mason,  and  had  been  known 
to  the  defendant  for  seven  or  eight  years,  and  that  the  car- 
penters were  competent  contractors  extensively  engaged  in 
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business,  and  had  been  known  to  the  defendant  Kyle  for 
about  ten  years.  The  defendant  Kyle  testified  that  he  had 
full  confidence  in  their  doing  the  work. 

The  mason  Bannon,  for  the  purpose  of  raising  brick  to 
the  upper  floors  for  use  in  the  building,  had  hired  a  hoisting 
machine  which  was  worked  by  men  in  his  employ,  and  was 
in  use  on  the  25th  day  of  March,  1884,  the  day  of  the  acci- 
dent, for  raising  brick,  mortar,  and  stones  to  the  fifth  story. 

On  the  morning  of  the  25th  day  of  March,  1884,  the 
defendant  James  Kyle  employed  the  plaintiff  to  clear  out 
some  rubbish  from  the  cellar.  He  had  previously  been  in 
the  employ  of  Bannon  on  this  building  and  was  dismissed 
the  day  before  the  accident.  About  five  o'clock  in  the  after- 
noon of  the  25th  day  of  March,  the  plaintiff  and  a  fellow- 
workman  were  filling  a  barrow  in  the  cellar,  a  few  feet  from 
the  light  shaft  near  the  westerly  side  of  the  building,  when 
a  mass  of  brick,  stone,  and  timber  fell  upon  them,  and  the 
plaintiff  was  injured  and  his  fellow-workman  killed.  The 
carriage  way  from  the  fifth  story  to  the  cellar  was  broken 
down  between  the  trimmer  beams  on  the  west  side  of  the 
well-hole. 

Inspector  Osborne,  of  the  building  department,  who  ex- 
amined the  building  every  day  when  it  was  in  the  process 
of  erection,  testified  that  he  found  nothing  in  the  carpenters' 
work  to  criticise  or  find  fault  with ;  that  the  work  was  prop- 
erly done  and  the  timbers  properly  supported.  About  eleven 
o'clock  on  the  morning  of  the  accident  he  visited  the  build- 
ing and  found  about  fifteen  hundred  brick  or  more  on  the 
beams  of  the  fifth  story,  and  a  few  stones.  He  told  the 
men  who  were  hoisting  the  brick  and  stones,  in  the  presence 
of  the  foreman  of  the  defendant  Bannon,  "not  to  overload 
the  beams;  if  they  did,  they  would  have  them  in  the  cel- 
lar." He  also  testified  that  the  cause  of  the  accident  was 
the  overloading  the  fifth  story  with  brick,  and  that  he  could 
account  for  it  in  no  other  way. 

The  witness  Hine  went  upon  the  fifth  story  in  the  morn- 
ing, and  saw  the  machine  hoisting  the  brick,  and  the  brick 
dumped  alongside  the  well-hole,  and  told  the  laborers  that 
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if  they  kept  on  that  way  they  would  break  the  house  down. 
He  went  there  also  in  the  afternoon,  and  estimates  the  num- 
ber of  the  brick  on  the  platform  as  between  three  or  four 
thousand,  weighing  about  three  tons.  He  spoke  to  Bannon's 
brother,  who  was  the  foreman,  and  said  to  him,  "  Don't  you 
pile  too  many  brick  here ;  if  you  do,  you  will  have  this 
broken  down."  Bannon  then  said  something  about  the 
expense  of  hoisting  them,  and  then  said,  "we  want  to  get 
rid  of  this  hoisting  machine,  which  costs  us  ten  dollars  a  day. 
We  want  to  get  rid  of  it  to-day,  if  we  can  hoist  brick  enough 
to  put  up  our  front." 

At  the  close  of  plaintiff's  case,  and  also  at  the  close  of 
all  the  testimony,  the  defendants  Kyle  moved  to  dismiss 
the  complaint,  on  the  ground  that  there  was  no  evidence 
showing  negligence  on  their  part,  or  notice  or  knowledge  of 
omission  on  the  part  of  Bannon  to  properly  perform  his  con- 
tract, and  that  it  appeared  from  the  evidence  that  the  only 
authority  Kyle  had  over  the  work  was  to  see  that  the  ma- 
sons' and  carpenters'  work  was  done  according  to  the  con- 
tract. 

The  relation  existing  between  the  plaintiff  and  the  de- 
fendant Kyle  was  that  of  master  and  servant.  The  duty  of 
Kyle  to  the  plaintiff  as  such  master  was  to  exercise  ordi- 
nary and  reasonable  care  in  furnishing  a  safe  and  proper 
place  in  which  to  prosecute  the  work  which  he  was  engaged 
to  perform,  and  competent  fellow-workmen. 

The  contract  which  the  law  implies  between  master  and 
servant  does  not  make  the  master  an  insurer  of  the  servant's 
safety,  or  the  safety  of  the  place  in  which  he  is  to  do  his 
work.  He  is  bound  only  to  the  exercise  of  ordinary  and 
reasonable  care  in  that  respect,  and  if  the  master  has  failed 
in  his  duty  in  this  regard,  and  in  consequence  of  such  fail- 
ure the  servant  has  been  injured,  he  may  recover  of  the 
master,  provided  he  is  without  fault  on  his  part,  and  has  not, 
voluntarily  and  with  knowledge  or  competent  means  of 
knowledge  of  the  danger,  assumed  the  risks  or  the  conse- 
quences of  his  master's  negligence. 

The  defendant  Kyle's  liability  in  this  case  to  the  plaintiff. 
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depends,  therefore,  upon  the  decision  of  the  question 
whether  the  defendant  Kyle  complied  with  his  duty  to  the 
plaintiff  in  accordance  with  the  principles  of  law  above 
stated. 

It  is  conceded  that  the  accident  which  caused  the  plain- 
tiff's injuries  occurred  from  one  of  two  causes :  either  from 
insufficient  support  of  the  beams  in  the  fifth  story,  or  from 
the  extraordinary  load  of  brick  and  stone  which  was  placed 
upon  these  beams.  It  seems  almost  a  certainty,  as  testified 
to  by  the  inspector  of  the  building  department,  that  the 
accident  was  caused  solely  by  improperly  overloading  the 
place  near  the  edge  of  the  carriage  way  with  brick  and 
stone  by  the  defendant  Bannon  and  his  workmen.  As  the 
accident  was  brought  about  in  the  manner  above  stated,  the 
defendant  Kyle's  liability  must  depend  upon  some  negli- 
gence on  his  part  connected  with  the  cause  of  the  accident 
as  above  stated.  No  other  neglect  or  omission  of  duty  is 
shown. 

The  defendant  Bannon,  and  the  carpenters  Watkins 
Brothers,  cannot  be  deemed  the  servants  of  the  defendant 
Kyle  ;  they  were  independent  contractors.  The  written 
contracts  in  evidence  in  the  case  show  this.  They  were  to 
do  the  brick  work  and  the  carpenter  work  of  the  house 
respectively,  according  to  the  plans  and  specifications,  and 
no  right  of  control  or  direction  of  the  work  by  the  owner 
was  reserved  in  the  contract.  They  employed  and  dis- 
charged their  own  servants,  and  represented  their  employer 
only  as  to  the  results.  Kyle  had  the  undoubted  right  to 
examine  the  building  as  the  work  progressed  to  see  that 
proper  materials  were  used,  and  that  the  work  was  done  in 
accordance  with  the  contract.  Bannon  testifies  that  Kyle 
never  directed  the  work  to  be  done  different  from  his  con- 
tract. It  seems  plain  enough  from  the  testimony  that  there 
was  no  such  interference  with  the  contractors  or  suoh  as- 
suming control  of  the  work  as  would  establish  the  relation 
of  master  and  servant ;  but  even  were  it  the  fact  that  Kyle 
did  interfere  with  some  parts  of  the  work,  he  would  only  be 
liable  for  the  injury  which  was  traceable  to  his  interference. 
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In  Heffernan  v.  Benkard  (1  Robt.  436),  Judge  BOS- 
WORTH  understood  the  rule  laid  down  by  the  Court  of 
Appeals  to  be  this:  "If  an  owner  modifies  in  any  respect 
his  contract  with  those  contracting  to  erect  a  building  so 
that  in  doing  any  particular  act  they  are  obeying  the  direc- 
tion of  the  owner,  if  that  act  is  negligent  and  dangerous, 
and  damage  ensues,  the  owner  is  liable.  In  such  a  case  it 
is  his  duty  to  see  that  what  is  done  under  his  special  orders 
is  not  negligently  done." 

Now,  under  all  these  circumstances,  has  the  plaintiff 
shown  a  failure  of  Kyle's  duty  to  him  to  furnish  him  a  safe 
and  proper  place  in  which  to  work  ? 

We  have  failed  to  find  in  the  case  any  proof  of  negli- 
gence on  the  part  of  Kyle  towards  the  plaintiff,  sufficient 
to  carry  the  case  to  the  jury,  and  we  think  the  complaint 
should  be  dismissed  as  to  the  defendants  Kyle. 

The  plans  and  specifications  of  the  building  in  question 
were  approved  by  the  building  department.  The  building 
had  been,  so  far  as  it  progressed,  and  was  being  constructed 
pursuant  to  such  plans,  and  to  the  satisfaction  of  the  build- 
ing department.  An  inspector  of  that  department  examined 
the  work  every  day,  and  testified  that  both  the  carpenter 
work  and  the  mason  work  were  properly  performed  up  to 
the  day  of  the  accident.  Contractors  well  known  as  skil- 
ful and  competent  in  their  business  were  selected  to  do  the 
mason  work  and  the  carpenter  work.  Kyle  had  the  right 
to  place  reliance  upon  the  qualifications  and  good  character 
of  the  contractors,  and  he  was  not  bound  to  anticipate  mis- 
conduct on  their  part ;  so  that,  to  make  the  defendant  Kyle 
liable  in  this  case,  some  participation  in  or  knowledge  of 
the  particular  acts  through  which  the  accident  occurred 
must  be  brought  home  to  him,  or  some  proof  given  that  he 
omitted  to  exercise  proper  care  to  discover  it. 

According  to  the  testimony,  the  carpenter  work  of  the 
building  was  properly  constructed  for  the  purpose  for 
which  it  was  intended.  It  was  not  built  with  reference  to 
sustaining  the  weight  of  three  tons  of  brick  piled  together 
on  the  edge  of  the  carriage  way.  According  to  the  testi 
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mony  of  the  inspector,  Kyle,  Watkins,  and  Hines,  the  cause 
of  the  accident  was  the  excessive  overloading  of  the  fifth 
floor  by  Bannon  after  having  been  warned  by  the  inspector, 
Watkins,  and  Hines.  There  is  no  evidence  that  Kyle  had 
any  knowledge  whatever  of  this  proceeding,  nor  is  there 
any  fact  shown  to  have  been  brought  to  his  attention  from 
which  constructive  notice  of  Bannon's  conduct  could  be 
inferred.  He  was  not  upon  the  upper  floor  of  the  building 
at  any  time  during  the  day  the  accident  occurred.  He  was 
not  at  the  building  at  the  time  the  accident  occurred.  There 
is  no  proof  which  indicates  that  he  had  any  knowledge  that 
the  hoisting  machine  was  there,  or  that  bricks  or  stone  were 
being  hoisted  to  the  fifth  story.  The  only  testimony  relied 
upon  by  the  plaintiff  in  that  respect  is  the  testimony  of  the 
plaintiff  himself,  that  he  heard  Kyle  say  to  Bannon  that 
there  was  no  trouble  with  the  coping  stones  if  they  were 
going  to  put  them  up ;  they  were  all  marked.  There  is  no 
evidence  even  that  the  coping  stones  were  being  raised  at 
the  time. 

The  judgment  and  order  denying  the  motion  for  a  new 
trial  should  be  reversed  and  a  new  trial  ordered,  with  costs 
to  abide  the  event. 

J.  F.  DALY  and  BOOKSTAVER,  JJ.,  concurred. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to 
abide  event. 


JOHN  F.  MCLAUGHLIN  et  a?.,  Respondents,  against  HAR- 
RIETT E.  PAGE,  Appellant. 

(Decided  June  6th,  1887.) 

Plaintiffs  filed  in  the  office  of  the  City  and  County  of  New  York,  on  Sep- 
tember 21st,  1882,  a  notice  of  mechanics'  lien,  which  did  not  conform 
to  the  requirements  of  the  act  of  1875  (L.  1875  c.  379),  but  did  con- 
form to  the  requirements  of  the 'act  of  1880  (L.  1880  c.  486),  and  the 
Consolidation  Act  (L.  1882  c.  410  §§  1807-1823).  Held,  that  the  act  of 
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.  1880,  being  general  in  its  application  and  containing  no  repealing 
clause,  did  not  repeal  the  special  and  local  act  of  1875;  that  the 
Consolidation  Act  by  its  terms  did  not  go  into  effect  until  March,  1883 ; 
and  hence  the  act  of  1875  was  the  only  one  in  force  at  the  time  of 
the  filing  of  the  lien,  and  the  notice,  not  conforming  thereto,  was 
invalid. 

APPEAL  from  a  judgment  of  this  court  in  proceedings  to 
foreclose  a  mechanic's  lien. 

The  facts  are  stated  in  the  opinion. 
Alfred  R.  Page,  for  appellant. 
William  Blaikie,  for  respondents. 

LARREMORE,  Ch.  J.  —  This  is  an  action  to  foreclose  a 
mechanic's  lien.  The  appellant  raises  several  objections  to 
the  conclusions  of  fact  and  those  of  law  found  by  the 
learned  referee.  But  it  will  be  unnecessary  to  refer  to  all 
of  them,  as  the  single  error  of  law,  hereinafter  considered, 
goes  to  the  root  of  the  controversy  in  its  present  shape, 
and  is  fatal  to  the  judgment  entered  in  plaintiffs'  favor. 

The  paper  claimed  to  be  a  valid  notice  of  lien  was  filed 
in  the  office  of  the  clerk  of  the  City  and  County  of  New 
York  on  the  21st  day  of  September,  1882.  It  is  conceded 
that  this  notice  did  not  conform  to  the  technical  require- 
ments of  the  mechanics'  lien  law  of  1875  (L.  1875  c.  379); 
but  that  it  did  conform  to  the  provisions  of  the  general 
mechanics'  lien  law  of  1880  (L.  1880  c.  486) ;  and  also  to 
the  provisions  of  that  portion  of  the  so-called  Consolida- 
tion Act  which  regulates  mechanics'  liens  (L.  1882  c.  410 
§§  1807-1823).  The  referee  has  held  that,  by  filing  a 
notice  framed  as  aforesaid,  the  plaintiffs  acquired  a  valid 
lien.  In  this,  I  think,  he  erred ;  and  I  agree  with  the 
learned  counsel  for  appellant  in  his  contention  that  the 
only  mechanics'  lien  law  in  force  on  the  21st  day  of  Sep- 
tember, 1882,  was  the  said  chapter  379  of  the  Laws  of 
1875. 

This  act  of  1875  was  special  in  its  character  and,  by  its 
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terms,  applied  exclusively  to  the  City  of  New  York.  The  suc- 
ceeding act  of  1880  was  general  in  its  terms,  and  applied  to 
all  the  cities  of  the  state  of  New  York,  except  the  city  of 
Buffalo.  In  the  case  of  McKenna  v.  Edmundstone  (91  N. 
Y.  231,  affirming  10  Daly  410),  the  Court  of  Appeals  held 
that  the  said  act  of  1880  did  not  repeal  the  said  act  of  1875, 
but  left  the  same  in  force.  The  decision  went  on  the  ground 
that  "  It  is  well  settled  that  a  special  and  local  statute  for 
a  particular  case  or  class  of  cases  is  not  repealed  by  a  sub- 
sequent statute,  general  in  its  terms,  provision,  and  applica- 
tion, unless  the  intent  to  repeal  or  alter  is  manifest,  although 
the  terms  of  the  general  act  are  broad  enough  to  include  the 
cases  embraced  in  the  special  law.  .  .  .  The  statute  of 
1875  related  exclusively  to  the  City  and  County  of  New 
York.  The  statute  of  1880  relates  to  the  cities  of  the  state, 
and,  while  the  City  of  New  York,  in  the  absence  of  any 
other  statute  upon  the  subject  of  mechanics'  liens,  would  be 
deemed  included  within  its  purview,  that  alone  is  not  suffi- 
cient to  indicate  an  intention  on  the  part  of  the  legislature 
to  repeal  the  act  of  1875." 

According  to  my  understanding  of  this  decision,  the 
ground  upon  which  it  was  placed  was  that  an  act,  general 
in  its  terms,  would  not  be  held  to  repeal,  by  implication,  a 
prior  act  special  in  its  terms  and  relating  to  a  particular 
locality.  In  other  words,  the  Court  of  Appeals  decided  that 
the  act  of  1880  did  not  apply  to  the  City  of  New  York,  be- 
cause such  city  already  had  its  own  special  act,  which  con- 
tinued in  force.  Therefore,  with  all  due  deference  to  the 
opinion  of  the  General  Term  of  the  Supreme  Court  in  this 
department  (Cockerell  v.  JLoonan,  36  Hun  353),  I  am  un- 
able to  agree  with  them  in  the  decision  that  at  the  time  in 
question  both  statutes  were  in  force  as  far  as  the  City  of 
New  York  was  concerned,  and  that  a  claimant  might  acquire 
a  valid  lien  by  following  the  provisions  of  either  act.  The 
only  reason  for  holding  the  act  of  1875  to  be  unrepealed  by 
the  act  of  1880,  was  that  it  applied  to  a  special  locality ;  and 
it  seems  to  me  to  follow,  irresistibly,  from  this  consideration, 
that  the  only  way  of  acquiring  a  lien  in  such  locality  was  by 
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following  its  peculiar  law.  The  converse  of  the  principle 
laid  down  by  the  Court  of  Appeals  in  Heckman  v.  Pinkney 
(81  N.  Y:  217)  would  seem  to  apply  in  the  present  case.  It 
is  there  said  that  "  where  a  later  statute,  not  purporting  to 
amend  a  former  one,  covers  the  whole  subject,  and  was 
plainly  intended  to  furnish  the  only  law  on  the  subject, 
the  former  statute  must  be  held  repealed  by  necessary  impli- 
cation." If  the  act  of  1880  should  be  held  to  apply  to  the 
City  of  New  York,  it  would  necessarily,  and  just  as  clearly 
as  in  the  instance  discussed  in  Heckman  v.  Pinkney,  "  cover 
the  whole  subject  and  furnish  the  only  law  on  the  subject." 
It  offered  a  complete  system  both  of  law  and  practice  on  the 
subject  of  mechanics'  liens,  and  under  the  doctrine  of  Heck- 
man v.  Pinkney,  if  it  had  had  any  application  to  such  local- 
ity, it  must  have  become  the  exclusive  provision  therefor. 
In  holding,  therefore,  that  the  law  of  1880  did  not  repeal  by 
implication  the  law  of  1875,  because  the  latter  referred  to  a 
special  locality,  the  court  necessarily  held  that  said  law  of 
1880  had  no  application  whatever  to  such  locality.  The 
General  Term  of  the  Superior  Court  of  the  City  of  New 
York  has  arrived  at  the  same  conclusion  (KeogJi  v.  Mains, 
50  N.  Y.  Super.  [17  Jones  &  S.]  183). 

But  the  respondents  claim  that  as  the  notice  of  lien  in 
question  conformed  with  the  requirements  of  the  so-called 
Consolidation  Act  of  1882,  a  valid  lien  was  thereby  estab- 
lished. The  notice  of  lien  was  filed  September  21st,  1882, 
and  the  Consolidation  Act  by  its  own  terms  provides  that 
the  act  shall  not  take  effect  until  the  first  day  of  March, 
1883.  The  respondents'  argument,  therefore,  is  probably 
based  upon  the  following  provision  in  such  Consolidation 
Act :  "  For  the  purpose  of  determining  the  effect  of  this  act 
upon  other  acts,  except  the  Penal  Code,  and  the  effect  of 
other  acts,  except  the  Penal  Code,  upon  this  act,  this  act  is 
deemed  to  have  been  enacted  on  the  first  day  of  January, 
1882;  all  acts  passed  after  such  date  and  the  Penal  Code 
are  to  have  the  same  effect  as  if  passed  after  this  act."  I 
cannot  agree  with  the  learned  counsel  for  the  respondents  in 
this  contention.  According  to  the  terms  of  the  act  itself  it 
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was  not  to  take  effect  until  several  months  after  the  filing  of 
this  lien;  and  in  view  of  this  provision  it  is  immaterial 
when  it  shall  be  "  deemed  to  have  been  enacted."  I  am  dis- 
posed to  acquiesce  in  the  theory  of  construction  suggested 
by  the  counsel  for  the  appellant,  that  the  object  of  the  legis- 
lature in  providing  when  said  act  was  to  be  "  deemed  to  have 
been  enacted  "  was  to  express  its  intention  as  to  the  effect 
of  this  act  upon  other  acts,  and  other  acts  upon  it,  passed  at 
the  same  session.  It  is  easy  to  see  that  many  questions  of 
construction,  not  necessary  to  be  specified  here,  might  have 
arisen  under  the  various  statutes  passed  at  such  session. 
Certainly,  according  to  the  usual  acceptation  of  language, 
not  the  date  upon  which  an  act  is  "  deemed  to  have  been 
enacted,"  but  the  date  upon  which  it  takes  effect,  is  the  time 
when  it  becomes  operative,  and  after  which  its  provisions 
must  be  obeyed. 

I  am  therefore  of  opinion  that  in  regard  to  mechanics'  liens, 
the  act  of  1875  was  the  law  and  the  only  law  in  and  for 
the  City  of  New  York  at  the  time  in  question ;  and  as  the 
notice  of  lien  filed  by  the  plaintiffs  confessedly  did  not  com- 
ply with  the  requirements  of  such  act,  such  notice  was  void, 
and  the  judgment  appealed  from  should  be  reversed  and  a 
new  trial  ordered,  costs  to  abide  the  event. 

ALLEN,  J.,  concurred. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to 
abide  event. 


THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK,  Plaintiffs, 
against  CATHERINE  J.  FISCHER  et  a/.,  Defendants. 

(Decided  June  6th,  1887.) 

After  a  bail  bond  had  become  forfeited  by  the  accused  leaving  the  county, 
and  after  payment  of  the  forfeiture,  the  accused  returned  and  gave 
bail  under  an  indictment  which  had  been  found  during  her  absence. 
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This  indictment  was  subsequently  nolle  prosequied.  Held,  that  an 
application  for  remission  of  the  forfeiture  and  return  of  the  money 
paid  should  not  be  granted. 

MOTION  to  vacate  judgment  on  forfeited  recognizance 
and  for  restitution  of  money  paid  thereon. 

The  facts  are  stated  in  the  opinion. 

Leo  C.  Dessar,  for  defendants,  for  the  motion. 

Randolph  B.  Martine,  district  attorney,  opposed. 

PER  CURIAM.  —  [Present,  LARREMORE,  Ch.  J.,  ALLEN  and 
BOOKSTAVER,  JJ.]  —  We  fail  to  see  any  reason,  either  in 
law  or  equity,  why  this  application  should  be  granted. 

Upon  the  arrest  of  the  accused  she  gave  bail  for  her 
appearance,  pending  an  examination,  which  she  forfeited 
by  leaving  the  county,  and  the  money  asked  to  be  returned 
was  paid  on  this  forfeiture.  It  is  true  that,  after  such  pay- 
ment, she  returned,  and  gave  bail  under  the  indictment 
which  had  been  found  against  her  while  she  was  a  fugitive, 
and  that  this  indictment  was  subsequently  nolle  prosequied ; 
but  that  is  no  reason  why  the  previous  forfeiture  should  be 
remitted,  as  the  fact  of  the  payment  of  the  $1,000  was 
probably  taken  into  consideration ;  and  the  district  attor- 
ney may  well  have  regarded  that  as  a  reason  moving  to  the 
nolle. 

Motion  denied. 


MONROE  L.  SIMON,  Respondent,  against  THE  ALDINE 
PUBLISHING  COMPANY,  Defendant.  JAMES  SUTTON, 
Appellant. 

(Decided  June  6th,  1887.) 

One  who  becomes  surety  upon  an  undertaking  on  appeal,  knowing  that 
he  is  insolvent  and  with  no  expectation  of  paying  the  liability  thus 
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incurred,  is  guilty  of  a  contempt  of  court,  in  putting  in  a  fictitious 
surety,  and  may  be  punished  therefor,  although  he  is  not  a  party  to 
the  action. 

APPEAL  from  an  order  of  the  General  Term  of  the  City 
Court  of  New  York  adjudging  the  appellant,  James  Sutton, 
guilty  of  contempt  of  court  in  becoming  a  fictitious  surety 
upon  an  undertaking  given  on  an  appeal  to  the  General 
Term  of  this  court  from  a  judgment  of  the  City  Court  in 
favor  of  plaintiff  in  the  action. 

The  facts  are  stated  in  the  opinion. 

Thomas  Darlington,  for  James  Sutton,  appellant. 

E.  J.  Myers,  for  respondent. 

PER  CURIAS.  —  [Present,  LARREMORE,  Ch.  J.,  ALLEN 
and  BOOKSTAVER,  J  J.]  —  The  contempt  charged  against 
the  appellant  was  that  he  caused  and  procured  a  fictitious 
surety  to  be  put  in  in  this  action,  to  wit,  "  in  that  the  said 
James  Sutton  executed  on  the  23d  of  December,  1885,  and 
filed  and  approved  on  the  7th  day  of  January,  1886,  ah 
undertaking  on  appeal  from  the  judgment  rendered  in  this 
action  and  became  a  surety  thereon,  and  thereafter  justified 
thereon  as  a  good  and  sufficient  surety,  being  at  the  time 
wholly  insufficient  and  irresponsible  to  answer  the  obliga- 
tion of  such  undertaking,  and  false  and  untrue  in  the 
statements  and  allegations  of  his  estate  and  property  by 
him  possessed  and  owned  at  such  time."  The  court  below 
found  the  offense  to  be  proven,  the  learned  judge  at  Special 
Term  using  the  following  language  in  his  opinion :  "  The 
examination  taken  under  proceedings  supplementary  to  ex- 
ecution herein,  before  a  referee,  in  which  said  surety  as  well 
as  his  co-surety  and  other  witnesses  testified,  and  the  addi- 
tional affidavits  submitted,  satisfy  me  that  some  of  the 
statements  made  by  said  surety  (who  was  also  the  president 
of  the  defendant  corporation)  upon  his  justification  as  such 
surety,  were  not  true,  and  were  known  to  him  at  the  time 
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to  be  untrue,  arid  that  he  was  then  insolvent  with  no  present 
means  of  meeting  the  obligation  into  which  he  had  entered 
as  a  surety,  and  with  no  intention  of  paying  the  same."  The 
General  Term  below  say,  in  their  decision :  "  After  a  careful 
review  of  the  facts,  we  agBee  with  the  Special  Term  that 
the  said  surety  on  the  undertaking  referred  to  was  fictitious." 
We  concur  in  the  finding  of  the  court  below  sustaining  the 
charge. 

On  his  justification,  January  7th,  1886,  Sutton  testified 
that  he  owned  presses  and  printing  material  at  40  Nassau 
Street,  worth  $10,000,  free  and  clear  of  any  incumbrance ; 
that  he  had  no  outstanding  indebtedness  further  than  three 
or  four  hundred  dollars ;  that  he  was  worth  $5,000  over  and 
above  all  debts  and  liabilities  which  he  owed  or  had  incurred 
and  exclusive  of  property  exempt  by  law  from  levy  and  sale 
under  execution.  He  also  testified  upon  cross-examination 
that  he  owned  one-quarter  interest  in  his  father's  estate, 
worth  from  $700  to  $1,000 ;  household  furniture  worth  about 
$500  ;  six  or  seven  hundred  shares  of  the  stock  of  the  Aldine 
Publishing  Company,  to  which  he  could  assign  no  value, 
and  a  yacht,  the  value  of  which  he  could  not  give.  Not- 
withstanding the  fact  that  he  swore  upon  the  justification 
that  his  total  indebtedness  did  not  exceed  three  or  four 
hundred  dollars,  it  appeared  upon  his  examination  before 
the  referee  in  supplemental  proceedings,  that  he  was  in- 
debted to  his  wife  at  that  time  upon  a  note  made  to  her  in 
1883  for  $20,000,  and  to  his  sister  in  the  sum  of  $1,500  upon 
a  note.  According  to  his  testimony  all  the  property  he 
owned  in  December,  1885,  was  the  property  he  purchased 
from  his  wife  for  which  he  gave  her  the  note  of  $20,000, 
one-quarter  interest  in  his  father's  estate  worth  from  $700 
to  $1,000,  household  furniture  worth  about  $500,  stock  of 
the  Aldine  Publishing  Company,  and  a  yacht.  Now,  Esther 
Sutton,  his  sister,  swears  positively  that  his  interest  in  his 
father's  estate  was  sold  to  her  before  Christmas  of  1885  for 
$1,500  in  cash.  As  to  the  $500  worth  of  household  furni- 
ture, he  swears  in  his  examination  that  lie  claimed  an  interest 
in  household  furniture  in  January,  1886,  to  about  the  extent 
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of  $500.  If  he  were  the  absolute  owner  of  household  furni- 
ture to  the  amount  of  $500,  as  he  was  a  householder,  a  part 
of  it  would  be  exempt  from  levy  and  sale  under  execution. 
But  his  examination  shows  that  Mrs.  Sutton  also  claimed 
the  furniture,  or  a  part  of  it.  The  Aldine  Publishing 
Company's  stock  does  not  appear  to  have  any  value,  and 
was  held  under  an  option,  under  which  it  was  afterwards 
surrendered.  The  yacht  which  he  claimed  to  own  was, 
according  to  the  testimony  of  Charles  Sutton,  built  by  Mr. 
Plant  for  Mrs.  Sutton,  pursuant  to  a  contract  with  her,  and 
paid  for  by  her :  and  Charles  Sutton  testifies  that  the  yacht 
belongs  to  his  mother,  and  he  never  knew  of  his  father 
having  any  interest  or  ownership  in  it ;  and  James  Sutton 
swears  that  Mrs.  Sutton  claimed  that  she  had  given  it  to 
the  son  Charles. 

If  Sutton  was  indebted  to  his  wife  at  the  date  of  the 
justification  in  the  sum  of  $20,000  upon  his  note,  there  could 
be  no  question  as  to  his  insolvency.  The  appellant  sought 
to  dispose  of  the  liability  upon  this  note  in  two  ways :  First, 
his  wife  in  an  affidavit  submitted  by  her  says  that,  in  January, 
1885,  she  bargained  and  agreed  with  said  James  Sutton  for  a 
valuable  consideration  to  release  and  discharge  said  Sutton 
from  all  personal  liability  on  account  of  said  note  or  the  debt 
which  it  represented;  that  she  executed  and  delivered  to 
said  Sutton  a  writing  to  that  effect,  and  removed  the  words 
"  value  received  "  from  said  note  for  the  purpose  of  destroy- 
ing its  negotiability.  The  writing  spoken  of  has  not  been 
produced,  and  no  reason  given  why  it  is  not  produced.  We 
are  compelled  to  say,  as  the  proof  stands,  we  do  not  think 
this  claim  is  consistent  with  reasonable  probability;  and, 
whatever  may  be  the  condition  of  things  now,  or  whatever 
it  may  have  been  at  the  examination  before  the  referee,  we 
believe  that  Mr.  Sutton,  at  the  time  of  the  justification, 
was  indebted  to  his  wife  upon  this  note,  if  not  in  the  full 
amount  of  it,  at  least  in  a  large  sum. 

Second.  Mr.  Sutton  in  his  examination  has  repeatedly 
admitted  an  indebtedness  to  his  wife  upon  this  note,  and 
acknowledges  that  he  owes  her  now  on  account  of  it  $5,000 
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or  $6,000 ;  but  he  claims  that  he  had  reduced  the  note  in 
December,  1885,  by  selling  to  his  wife  for  $10,000  part  of 
the  property  which  had  been  sold  by  her  to  him  for  $20,000, 
which  $10,000  was  credited  on  the  $20,000  note.  What 
property  was  sold  to  her  does  not  appear,  nor  is  the  bill  of 
sale,  which  he  says  he  gave  to  her,  produced.  But  he  has 
sworn  in  his  examination  that  the  value  of  all  the  property 
which  he  bought  from  her  and  for  which  he  gave  her  the 
$20,000  was  $10,000.  Conceding  this  sale  was  made,  there 
still  remained  due  upon  the  note  the  sum  of  $10,000 ;  and 
if  it  be  true  that  Mrs.  Sutton  was  indebted  to  him  at  the 
time  of  the  justification  in  the  sum  of  $2,769.43,  as  he 
claims,  there  would  still  be  due  upon  the  note,  at  the  time 
of  the  justification,  the  sum  of  $7,230.57  ;  for  the  $2,000  bill 
of  sale  was  made  after  the  justification.  This,  together  with 
the  indebtedness  to  his  sister,  is  more  than  the  value  of  the 
property  he  claimed  to  be  the  owner  of  at  No.  40  Vesey 
Street,  as  shown  by  the  prices  received  for  it  when  he  turned 
it  over  within  two  months  after  the  justification  in  payment 
of  notes  of  the  Aldine  Publishing  Company  upon  which  he 
was  indorser. 

We  consider  the  case  against  Mr.  Sutton  made  out,  that 
he  became  surety  knowing  that  he  was  insolvent  and  with 
no  expectation  of  paying  the  liability  thus  incurred. 

This  court  has  decided  that  the  power  to  punish  a  surety 
for  contempt  exists,  although  he  is  not  a  party  to  the  action 
(Hull  v.  L*  Eplatinier,  5  Daly  534;  Nathans  v.  Hope,  5 
Civ.  Pro.  401).  The  Superior  Court  has  also  so  decided 
(Eagan  v.  Lynch,  3  Civ.  Pro.  236).  The  case  of  Nathans 
v.  Hope  went  to  the  Court  of  Appeals  and  was  reversed 
there,  not  upon  the  question  of  power,  but  on  the  insuffi- 
ciency of  the  proofs. 

The  learned  judge  at  the  Special  Terra  in  his  opinion  has 
stated  that  it  seemed  to  him  that  the  principles  laid  down 
in  Hull  v.  IS Eplatinier  (supra),  had  been  overruled  by 
Moffatt  v.  Herrmann  (17  Abb.  N.  Cas.  107).  The  case 
referred  to  in  no  way  affected  or  changed  the  doctrine  of 
Hull  v.  ISEplatinier.  On  the  argument  of  the  appeal  in 
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Moffatt  v.  Herrmann  we  reversed  the  order  appealed  from 
for  reasons  that  seemed  to  us  so  palpable  that  we  thought 
a  detailed  statement  of  them  in  writing  was  unnecessary. 
The  City  Court  attempted  to  punish  Herrmann  for  dis- 
posing of  his  property  after  Moffatt  had  impleaded  him  in 
an  action  in  that  court.  It  is  true  that  the  City  Court 
supposed  that  they  were  punishing  Herrmann  for  contempt 
in  putting  in  a  sham  answer,  but  what  was  actually  done 
was  to  convict  Herrmann  of  disposing  of  his  property 
pendente  lite,  and  then  to  impose  upon  him  a  fine  equal  to 
the  amount  of  Moffatt's  judgment.  Assuming  —  which  we 
cannot  concede  —  that  the  filing  of  a  sham  answer  is  a  con- 
tempt of  court,  and  that  the  court  could  lawfully  compel 
a  defendant  to  compensate  his  adversary  for  the  loss  which 
he  had  suffered  through  the  misconduct  complained  of,  the 
question  arises,  What  is  the  loss  that  the  interposing  of  a 
sham  answer  occasions  ?  The  answer  is  obvious ;  if  the 
plaintiff  be  delayed,  he  loses  the  interest  upon  his  demand 
for  the  period  of  the  delay.  If  by  his  sham  answer  Herr- 
mann kept  Moffatt  out  of  his  money,  or  out  of  the  judg- 
ment to  which  the  latter  was  entitled,  from  the  2d  to  the 
20th  of  March,  the  law  could  and  would  give  no  other 
redress  than  to  impose  the  lawful  interest  for  that  time. 
But  it  was  alleged  that  Herrmann  had  done  something 
more  than  delay  Moffatt:  he  had  taken  advantage  of  that 
delay  to  place  his  property  beyond  the  reach  of  an  execu- 
tion ;  and  this  was  the  act  that  the  City  Court  undertook  to 
punish  as  a  contempt  of  court.  Now  when  and  where  be- 
fore did  anybody  ever  hear,  that,  where  a  plaintiff  brought 
an  ordinary  action  on  a  promissory  note,  the  defendant  com- 
mitted a  contempt  of  court  by  parting  with  his  property 
whilst  the  litigation  was  pending?  Herrmann's  disposal 
of  his  property  was  an  act  distinct  from  and  independent 
of  the  filing  of  his  answer.  If  it  be  a  contempt  to  file  a 
sham  answer,  the  offense  is  complete  when  the  answer  is 
interposed ;  if  after  the  commission  of  that  offense  .Herr- 
mann went  on  to  do  another  improper  act,  the  City  Court  as- 
sumed that  the  latter  act  must  needs  be  a  part  of  the  offense 
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that  is  to  be  punished  as  a  contempt.  Suppose  that,  after 
gaining  time  by  filing  a  sham  answer,  Herrmann  had  suc- 
ceeded in  stealing  the  note  in  suit,  or  that  he  had  fraud- 
ulently disabled  a  witness  for  the  plaintiff  from  attending  or 
from  testifying,  would  any  one  contend  that  such  conduct 
could  be  punished  as  part  of  the  offense  of  interposing  a  sham 
answer?  But  Herrmann  had,  as  it  appears,  sold  his  prop- 
erty before  he  filed  his  answer.  The  answer  was  interposed 
on  the  2d  of  March,  and  on  the  previous  day,  the  1st  of 
March,  he  had  conveyed  his  property  to  the  Hirsch  &  Herr- 
mann Brewing  Co. ;  he  received  in  payment  stock  of  the 
company  of  the  par  value  of  $100,000,  and  a  large  part  of 
that  stock  he  used  in  securing  his  creditors.  The  residue  he 
gave  as  collateral  security  to  his  wife  for  an  alleged  debt 
of  hers,  the  honesty  of  which  the  City  Court  doubted. 
Exactly  why  the  court  entertained  suspicions  as  to  the 
bona  fides  of  the  wife's  claim  does  not  appear,  but  her  right 
could  not  be  summarily  disposed  of  on  a  motion  to  punish 
her  husband  for  contempt;  if  her  claim  were  honest,  the 
singular  spectacle  would  be  presented  of  sending  Herrmann 
to  jail  for  contempt  because  he  exercised  the  undoubted 
lawful  right  of  applying  his  property  to  the  securing  of 
his  creditors,  when  no  injunction  or  receivership  or  order 
deprived  him  of  the  control  of  his  affairs.  And  for  this 
extraordinary  order  the  court  had  no  other  authority  than 
the  observation  of  an  English  judge  that  perjury,  when 
committed  in  the  presence  of  a  court,  is  a  grave  contempt. 
It  was  always  the  rule  that  pleadings  should  be  true 
(Chitty  Plead.  Marg.  p.  541  et  seq. ;  Stephen  Plead.  Marg. 
p.  441).  But  no  one  ever  heard  of  treating  the  interposing 
of  a  sham  answer  as  a  contempt.  Subdivision  8  of  section 
14  of  the  Code  did  not  therefore  apply  to  the  case  ;  nor  did 
subdivision  2  of  that  section  apply,  for  that  subdivision 
merely  relates  to  "  putting  in  fictitious  bail  or  to  any 
deceit  or  abuse  of  a  mandate  or  proceeding  of  the  court." 
The  word  "proceeding"  here  means  something  issuing 
from  the  court  itself.  There  was  no  ground  upon  which 
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the  order  adjudging  Herrmann  guilty  of  contempt  could  be 
supported. 

The  order  of  the  General  Term  should  be  affirmed,  with 
costs. 

Order  affirmed,  with  costs. 


JOHN  L.  O'SULLIVAN,  Respondent,  against  CARLISLE  NOR- 
WOOD, Receiver  of  the  Lorillard  Insurance  Company, 
Appellant. 

(Decided  June  27th,  1887.) 

The  lessor  of  a  building  let  to  several  tenants,  the  stairway  in  which  is 
the  common  passageway  to  the  street  for  the  tenants  and  others  law- 
fully entering  the  building,  is  bound  to  keep  such  stairway  lighted,  if 
a  light  is  necessary  to  make  it  reasonably  safe  fpr  travel.  The  fact 
that  a  person  injured  by  a  neglect  to  maintain  such  light  was  upon  the 
premises  as  a  visitor,  not  of  a  tenant,  but  of  a  sub-tenant  of  a  portion 
of  the  building,  does  not  affect  his  right  to  recover  for  injuries  received 
through  the  lessor's  negligence  in  not  keeping  the  stairway  lighted. 

APPEAL  from  a  judgment  of  this  court  entered  upon  the 
verdict  of  a  jury. 

The  action  was  brought  to  recover  damages  sustained  by 
a  fall  on  the  staircase  of  the  premises  152  Broadway,  New 
York,  alleged  to  be  due  to  the  negligence  of  the  defendant's 
company  in  not  properly  lighting  the  stairs.  The  plaintiff 
visited  the  building  for  the  purpose  of  calling  upon  a  sub- 
tenant of  a  portion  of  the  premises,  which  portion  had  been 
leased  to  the  tenant  by  the  company.  The  stairway  was 
lighted  only  from  the  street,  and  so  imperfectly  that  the 
lower  step  of  the  second  flight  was  obscured  in  darkness. 
The  plaintiff  in  coming  down  missed  the  last  step  and  fell, 
causing  the  injuries  for  which  the  action  was  brought. 

Carlisle  Nonvood,  Jr.,  for  appellant. 
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Nelson  J.  Waterbury,  Jr.,  for  respondent. 

J.  F.  DALY,  J.  —  The  appellant  invokes  the  rule  that  a 
lessor,  in  the  absence  of  fraud  or  express  agreement,  is  not 
liable,  to  the  tenant  or  others,  lawfully  upon  the  premises  by 
his  authority,  for  their  condition,  or  that  they  are  tenantable 
and  may  be  safely  and  conveniently  used  for  the  purposes 
for  which  they  were  apparently  intended  (Juffe  v.  Harteau^ 
56  N.  Y.  398 ;  Edwards  v.  N.  Y.  £  H.  R.  R.  Co.,  98  N.  Y. 
247). 

The  building  in  which  this  plaintiff  was  injured  was  let 
to  several  tenants,  and  the  staircase  was  the  common  pas- 
sageway to  the  street  for  all  the  tenants  and  all  persons  law- 
fully entering  the  building.  The  passages  and  stairs  were 
not  demised  to  any  tenant,  but  remained  in  the  possession 
and  under  the  control  of  the  lessor,  to  be  kept  in  condition 
for  the  common  use  of  all.  The  rule  above  stated  is  not 
therefore  applicable  in  this  case  (Camp  v.  Wood,  76  N.  Y. 
92;  approved,  98  N.  Y.  255). 

The  lessor,  retaining  possession  and  control  of  the  stair- 
case for  the  purposes  above  mentioned,  owed  to  all  persons 
lawfully  using  it  the  duty  of  keeping  it  in  repair  and  rea- 
sonably safe  for  travel.  If  ordinary  care  required  that  the 
stairs  or  any  portion  thereof  should  be  kept  lighted  in  order 
to  make  them  reasonably  safe  for  travel,  it  was  the  lessor's 
duty  to  light  them.  The  question  of  negligence  in  this  case 
was  submitted  to  the  jury  and  their  finding  is  sustained  by 
the  evidence ;  4j,nd  the  same  may  be  said  of  the  claim  of  con- 
tributory negligence. 

The  fact  that  the  person  injured  was  upon  the  premises  as 
a  visitor,  not  of  a  tenant  but  of  a  sub-tenant  of  a  portion  of 
the  building,  does  not  affect  his  right  to  recover  for  the  neg- 
ligence of  the  lessor.  The  latter  owed  the  same  duty  to  the 
sub-tenant  as  to  the  tenant  and  persons  doing  business  with 
both  (Jaffe  v.  ffarteau,  supra,  citing  Coughtry  v.  Globe 
Woollen  Co.,  56  N.  Y.  124). 

The  only  exception  argued  upon  the  appellant's  brief  is 
the  refusal  of  the  judge  to  charge  that  the  letter  of  Mr. 
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Waterbury,  plaintiff's  counsel,  to  the  president  of  the  com- 
pany, was  evidence  of  a  demand  only.  The  letter  in  ques- 
tion, together  with  the  reply  from  the  attorney  of  the  com- 
pany, were  read  in  evidence  without  objection  or  restriction, 
and  were  to  be  considered  by  the  jury  for  what  they  were 
worth.  Besides,  the  letter  did  not  strictly  contain  a  de- 
mand •  but  was  in  the  nature  of  a  notice  of  the  plaintiff's 
accident,  the  cause  of  it,  and  the  extent  of  the  injuries  sus- 
tained. 

The  other  exceptions  do  not  require  a  reversal  and  a  new 
trial. 

BOOKSTAVER,  J.,  concurred. 
•  Judgment  affirmed,  with  costs. 


GERTRUDE  AHLMEYER,   Respondent,   against  JOHN  E. 
HEALY  et  al.,  Appellants. 

(Decided  December  5th,  1887.) 

On  an  application  by  plaintiff,  in  an  action  to  recover  for  injuries  caused 
by  negligence  of  the  proprietors  of  a  travelling  show,  for  discovery 
and  inspection  of  defendants'  books,  it  appeared  that  all  the  property 
of  the  show  belonged  to  defendants ;  that  a  man  in  their  employ  was 
the  ticket-taker  and  sent  the  collected  tickets  to  defendants ;  that  the 
main  object  of  the  show  was  to  draw  attention  to  patent  medicines 
prepared  and  sold  by  defendants ;  that  the  accounts  of  the  show  were 
kept  by  defendants ;  that,  after  the  fall  of  the  seats,  by  which  plaintiff 
was  injured,  they  procured  new  seats  for  the  show ;  and  that  they 
paid  damages  to  some  of  the  persons  injured  by  such  fall.  The  show 
bore  the  name  of  one  called  "  Nevada  Ned"  and  was  ostensibly  con- 
ducted by  him.  Held,  that  these  facts  warranted  the  presumption  that 
defendants'  books  would  show  that  they  were  the  actual  proprietors, 
and  the  order  for  discovery  and  inspection  was  properly  granted :  that 
the  fact  that  one  of  the  defendants,  on  a  preliminary  examination, 
swore  that  he  was  not  able  to  testify  fully  without  his  books,  and 
might  therefore  have  been  compelled  to  produce  them  to  refresh  his 
memory,  was  no  ground  for  refusing  the  order  for  inspection,  as  such 
production  might  not  have  answered  plaintiff's  purpose. 
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APPEAL  from  an  order  of  this  court  for  discovery  and 
inspection  of  defendants'  books. 

The  facts  are  stated  in  the  opinion. 
George  W.  Stephens,  for  appellants. 
Payson  Merrill,  for  respondent. 

VAN  HOESEN,  J.  —  The  plaintiff,  whilst  visiting  a  show 
called  Nevada  Ned's  Indian  Village,  at  which  some  Indi- 
ans performed,  and  certain  nostrums  were  sold,  was  injured 
through  the  negligence  of  those  who  had  charge  of  the 
tent.  She  believed  that  Healy  and  Bigelow  were  the 
actual  proprietors  of  the  show,  and  she  brought  this  action 
against  them,  to  recover  damages  for  her  injuries.  An 
order  was  made  for  the  examination  of  the  defendant 
Healy  before  trial,  the  expectation  of  the  plaintiff  being 
that  Healy  would  admit  that  he  and  his  partner  were  the 
owners  of  the  show.  Healy  did  not  make  that  admission, 
but  swore  that,  though  Healy  and  Bigelow  owned  what  is 
called  on  the  frontier,  "the  entire  outfit,"  yet  that  "Nevada 
Ned"  was  the  proprietor,  having  leased  from  them  property 
used  in  the  show,  and  undertaken  to  conduct  a  sort  of  cir- 
cus business  on  his  own  account.  In  the  course  of  his 
examination,  Healy  made  a  number  of  references  to  the 
books  of  Healy  and  Bigelow,  and  said  that  if  he  had  those 
books  in  court  he  would  be  able  to  answer  several  ques- 
tions which,  without  the  books,  he  could  not  answer.  It 
would  have  been  proper,  when  that  fact  appeared,  to  apply 
to  the  court  for  an  order  that  the  books  be  produced  (Mor- 
rison v.  McDonald,  9  Abb.  N.  Cas.  57 ;  Parsons  v.  Belden, 
Id.  55,  57). 

A  witness  may  be  compelled  to  refer  to  a  memorandum 
in  court,  if  it  be  needed  to  refresh  his  memory  (Greenleaf 
§  436),  and,  under  sections  853  and  874  of  the  Code,  a 
party  upon  an  examination  before  trial  may  be  compelled 
to  produce  a  paper  under  his  control  when  he  swears  that 
VOL.  XIV  — 19 
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he  cannot  answer  a  question  without  referring  to  it.  This 
power  of  the  courts  to  compel  a  party,  upon  an  examina- 
tion before  trial,  to  produce  a  book  or  a  paper,  is  not  at 
all  connected  with  or  dependent  upon  those  provisions  of 
the  laws  that  authorize  courts  to  order  an  inspection  or  a 
discovery. 

But  if  Healy  had  been  compelled  to  produce  his  books  in 
order  that  he  might  complete  his  answers,  the  end  of  the 
plaintiff  might  not  have  been  attained.  An  examination  of 
the  books  whilst  the  witness  was  giving  his  testimony 
could  hardly  have  been  satisfactory.  It  is  almost  always 
the  case  that  a  party  can  be  compelled  by  subpoena  duces 
tecum  to  produce  his  books  at  the  trial,  but  yet  it  is  in  the 
discretion  of  the  court  to  determine  whether  a  discovery  in 
advance  of  the  trial  should  not  be  had  (Stilwell  v.  Priest, 
85  N.  Y.  649).  A  discovery  is  proper  when  facts  and  cir- 
cumstances are  shown  that  warrant  a  presumption  that  a 
book  or  a  document  contains  evidence  that  will  prove,  or 
tend  to  prove,  some  fact  that  the  party  applying  is  bound 
to  establish.  Absolute  proof  that  the  documentary  proof 
exists  is  not  required  (Lefferts  v.  Brampton,  24  How.  Pr. 
257 ;  Union  Paper  Collar  Go.  v.  Metropolitan  Co.,  3  Daly 
171). 

The  sole  inquiry  here  is,  Do  the  papers  warrant  the  be- 
lief that  the  books  of  Healy  and  Bigelow  will  show  that 
that  firm  were  solely,  or  in  connection  with  "  Nevada  Ned," 
the  proprietors  of  the  show  at  which  the  plaintiff  received 
her  injuries  ? 

We  concur  in  the  correctness  of  the  rule  that  a  discovery 
is  not  proper  where  the  object  of  the  applicant  is  not  so 
much  the  obtaining  of  evidence  that  he  knows  or  has  good 
reason  to  believe  to  be  in  existence,  as  to  obtain  an  oppor- 
tunity of  examining  his  adversary's  books,  with  the  hope  of 
discovering  something  in  them  that  may  prove  advanta- 
geous to  him  (Davis  v.  Dunham,  13  How.  Pr.  425). 

If  the  connection  of  Healy  and  Bigelow  with  the  show 
were  not  clearly  proved,  we  should  unhesitatingly  deny 
this  application.  It  would  be  most  oppressive  to  permit  a 
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plaintiff,  on  the  mere  suspicion  that  the  defendant  was  the 
owner  of  land  on  which  an  actionable  injury  had  been  sus- 
tained by  him,  to  ransack  all  the  defendant's  papers  in  a 
search  after  a  supposed  unrecorded  deed,  which,  if  it  ex- 
isted, would  vest  the  title  in  the  defendant.  That  is  not 
this  case.  The  fact  is  conceded  that  all  the  property  (ex- 
cept, perhaps,  a  few  horses)  belonged  to  Healy  and  Bige- 
low ;  that  a  man  in  their  employ  was  the  ticket-taker  at  the 
door ;  that  the  tickets  when  collected  were  sent  to  them  ; 
that  they  advanced  money  for  the  payment  of  some  of  the 
claims  for  damages  that  were  made  by  persons  who  were  in- 
jured at  the  time  the  plaintiff  was  hurt ;  that  the  main  object 
of  the  show  was  to  draw  attention  to  the  medicines  which 
the  defendants  prepared  and  sold;  that  the  accounts  of  this 
show  were  kept  by  them ;  and  that  after  the  fall  of  the  seats 
by  which  the  plaintiff  was  injured  they  procured  new  seats 
for  the  show.  It  is  true  that  Healy  attempted  to  explain 
away  these  facts,  but  he  did  not  entirely  succeed.  The  agree- 
ment of  January  19th,  1886,  does  not  show  what  the  rela- 
tion between  "Nevada  Ned"  and  Healy  and  Bigelow  really 
was.  It  is  not  inconsistent  with  the  proprietorship  of 
Healy  and  Bigelow.  Besides,  the  Special  Term  may  have 
doubted  the  story  of  Healy.  There  are  statements  in  his 
deposition  that  can  be  reconciled  with  great  difficulty,  if 
they  can  be  reconciled  at  all.  Healy  at  first  said,  "  I  sold 
'  Nevada  Ned '  his  three  Norwegian  ponies,  in  the  summer 
of  1886.  I  sold  him  two  for  about  $500.00.  He  paid  part, 
and  may  have  paid  all."  Afterwards  he  said,  "  The  horses 
I  bought  for  the  purpose  of  starting  a  Wild  West  show  for 
myself.  I  bought  them ;  the  firm  did  not.  I  did  not  sell 
them  to  Ned.  I  just  loaned  them." 

The  facts  that  I  have  stated  seem  to  me  fairly  to  warrant 
the  presumption  that  the  books  of  Healy  and  Bigelow  will 
show  that  the  firm  was  the  real  proprietor  of  the  show.  I 
am  of  opinion,  therefore,  that  the  order  appealed  from  was 
properly  granted,  and  that  it  ought  to  be  affirmed,  with  costs 
and  disbursements.  The  case  bears  some  resemblance  to 
that  of  Stilwell  v.  Priest  (85  N.  Y.  649),  which  I  have 
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already  cited.  There  the  plaintiff  had  been  injured  by  the 
fall  of  a  bill-board.  Two  firms,  Norton  &  Conklin  and 
Priest  &  Benjamin,  were  believed  to  be  jointly  interested  in 
the  bill-board.  Whether  Priest  &  Benjamin  were  interested 
depended  upon  a  contract  between  that  firm  and  Conklin  & 
Norton.  Priest  denied  that  his  firm  was  liable,  and  it 
became  important  for  the  plaintiff  to  see  the  contract  in 
order  that  he  might  know  how  to  frame  his  complaint.  The 
court  ordered  that  the  contract  be  deposited  with  the  county 
clerk,  and  that  the  plaintiff  should  be  permitted  to  inspect 
and  copy  it. 

LARREMORE,  Ch.  J.,  and  J.  F.  DALY,  J.,  concurred. 
Order  affirmed,  with  costs. 


JOHN   N.  CORNELL,  Respondent,  against  DANIEL   DONO- 
VAN  et   al.,   Appellants. 

.    (Decided  December  5th,  1887.) 

An  appeal  will  not  be  dismissed  on  motion  of  the  respondent  on  the 
ground  that  the  appellant,  though  the  judgment  appealed  from  is  in  all 
respects  adverse  to  him,  has  pleaded  it  as  a  defense  to  an  action  in 
which  the  respondent  is  not  a  party. 

An  attorney  has  not  a  right  to  a  separate  action  for  his  costs  on  an  under- 
taking given  on  obtaining  an  order  of  arrest,  which  order  has  been  set 
aside.  Section  66  of  the  Code  of  Civil  Procedure,  giving  an  attorney 
a  lien  for  costs,  does  not  give  the  right  to  such  action. 

APPEAL  from  a  judgment  of  the  General  Term  of  the 
City  Court  of  New  York  affirming  a  judgment  of  that  court 
entered  upon  the  verdict  of  a  jury. 

The  action  was  brought  to  recover  an  attorney's  costs,  on 
an  undertaking  given  by  defendants  on  obtaining  an  order 
of  arrest,  which  order  of  arrest  had  been  set  aside. 

The  facts  are  stated  in  the  opinion. 
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Joseph  C.  Wolff,  for  appellants. 

Horace  Secor,  Jr.,  for  respondent. 

VAN  HOESEN,  J.  —  If  an  appellant  seeks  to  reverse  a 
judgment,  he  must  abstain  from  enforcing  those  parts  of  it 
that  are  in  his  favor,  if  they  be  so  connected  with  or  so 
dependent  upon  the  parts  that  he  assails,  that  they  ought 
all  to  stand  or  fall  together  (McNamara  v.  Canada  Steam- 
ship Co.,  11  Daly  297;  Knapp  v.  Brown,  45  N.  Y.  210; 
Barker  v.  White,  58  N.  Y.  211 ;  Matter  of  N.  Y.  Cent.  R. 
Co.,  60  N.  Y.  117). 

The  respondent  moves  to  dismiss  the  appeal  in  this  case 
on  the  ground  that  the  appellant,  though  the  judgment  was 
in  all  respects  adverse  to  him,  has  pleaded  it  as  a  partial 
defense  in  an  action  in  which  one  Robert  G.  Cornell  is  the 
plaintiff,  and  the  defendant  in  this  suit  is  the  defendant. 
How  the  respondent  can  be  prejudiced  by  this  use  of  the 
judgment  in  this  action,  I  am  unable  to  discover.  If  this 
judgment  be  right,  the  respondent  can  enforce  it  without 
reference  to  the  proceedings  that  have  been  had  in  the  other 
action.  He  is  not  a  party  to  that  action ;  to  him  all  the 
proceedings  therein  are  res  inter  alios  acta,  and  he  is  not 
affected  in  any  way  by  them.  Moreover,  this  judgment 
contained  no  provision  in  the  appellant's  favor,  and  the  use 
he  made  of  it  was  not  to  secure  an  advantage  that  it  con- 
ferred upon  him,  but  to  show  the  court  in  the  other  action 
that  he  had  been  adjudged  in  this  action  to  be  liable  to  the 
plaintiff  here  for  some  of  the  very  damages  that  the  plain- 
tiff in  the  other  action  was  seeking  to  recover  from  him. 
But,  as  I  have  already  said,  the  plaintiff  could  not  be  injured 
by  the  appellant's  use  of  the  judgment,  and  hence  he  has  no 
right  to  complain  of  that  use.  The  party  aggrieved  is  the 
one  to  complain.  The  motion  to  restrain  the  appellant  from 
prosecuting*the  appeal  should  be  denied. 

This  judgment  is  palpably  erroneous,  and  should  be  re- 
versed. Donovan  brought  an  action  against  Robert  G.  Cor- 
nell, and  obtained  an  order  for  his  arrest.  He  gave  the 
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undertaking  required  by  law  on  obtaining  the  order  of  arrest. 
The  order  of  arrest  was  set  aside,  and  thereupon  two  actions 
were  brought  upon  the  undertaking;  one  by  Robert  G. 
Cornell,  and  the  other  by  the  plaintiff,  who  is  the  assignee 
of  John  T.  Cornell,  who.  was  the  attorney  for  Robert  G. 
Cornell.  Of  course,  the  action  by  the  party  who  was 
arrested,  Robert  G.  Cornell,  was  well  brought,  but  this 
action  had  its  origin  in  the  notion  that  the  attorney  for  the 
defendant  had  a  separate  cause  of  action  of  his  own  upon 
the  undertaking  for  the  costs  that  were  awarded  to  the  de- 
fendant when  the  order  of  arrest  was  set  aside.  It  seems 
to  have  been  supposed  that  section  66  of  the  Code  gave  to 
the  attorney  a  right  of  action  upon  the  undertaking.  That 
section  66  does  not  give  such  a  right  of  action  is  too  clear 
to  require  discussion.  The  effect  of  section  66  has  been 
carefully  considered  on  many  occasions,  and  the  change  that 
it  effected  in  the  old  law  is  well  understood.  It  gives  to 
the  attorney  a  lien  upon  the  cause  of  action  of  the  plaintiff, 
or  upon  the  counterclaim  of  the  defendant,  so  that  no  set- 
tlement can  be  made  by  the  parties  without  reference  to  the 
compensation  that  the  attorney  is  entitled  to  receive.  For- 
merly the  attorney  had  no  lien  on  the  cause  of  action,  or 
the  counterclaim,  but  only  on  the  judgment.  No  other 
change  in  the  law  was  made  (Tullis  v.  Busknell,  12  Daly 
217;  DimicTc  v.  Cooley,  4  Civ.  Pro.  141.;  Matter  of  Wilson, 
2  Civ.  Pro.  343 ;  Stahl  v.  Wadsworth,  13  Civ.  Pro.  32). 

Something  was  said  at  the  argument  about  the  under- 
taking being  collateral  security.  Collateral  to  what  ?  It  is 
a  primary  obligation  entered  into  for  the  indemnity  of  a 
defendant  who  may  be  arrested  improperly.  He  is  the  party 
who  is  to  sue,  and  whatever  damages  are  recoverable  must 
be  obtained  in  the  action  that  he  brings.  It  is  a  waste  of 
time  to  pursue  the  matter  further.  The  plaintiff  cannot 
recover,  and  the  judgment  must  be  reversed,  with  costs  to 
the  appellant. 

LARREMORE,  Ch.  J.,  and  J.  F.  DALY,  J.,  concurred. 
Judgment  reversed,  with  costs. 
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ROBERT  G.  CORNELL,  Appellant,  against  DANIEL  DONO- 
VAN et  al.,  Respondents. 

(Decided  December  5th,  1887.) 

In  an  action  on  an  undertaking  given  on  obtaining  an  order  of  arrest 
which  has  been  set  aside,  the  defendant  who  has  obtained  a  judgment 
in  the  action  in  which  the  order  of  arrest  was  given  may  plead  such 
judgment  as  a  set-off  to  plaintiff's  claim  for  damages  and  expenses  sus- 
tained by  the  arrest;  but  defendant  cannot  plead  a  judgment  obtained 
in  an  independent  suit  on  such  undertaking  brought  by  the  attorney 
for  his  costs,  the  attorney  having  no  right  of  action  on  the  undertaking 
for  his  costs. 

APPEAL  from  a  judgment  of  the  General  Term  of  the 
City  Court  of  New  York  affirming  a  judgment  of  that  court 
entered  on  a  verdict  rendered  by  direction  of  the  court. 

In  May,  1885,  the  defendant,  Daniel  Donovan,  commenced 
an  action  in  the  City  Court  of  New  York  against  the  plain- 
tiff, Robert  G.  Cornell,  and  obtained  an  order  of  arrest  on 
giving  an  undertaking  signed  by  Donovan  as  principal  and 
the  other  defendants  herein  as  sureties.  A  motion  made  at 
Special  Term  to  vacate  such  order  of  arrest  was  denied, 
and  on  appeal  to  the  General  Term,  the  order  denying  the 
motion  was  affirmed ;  but  on  appeal  to  this  court,  the  order 
was  reversed  and  the  order  of  arrest  was  vacated,  costs 
being  awarded  to  defendant.  Donovan,  about  the  same  time, 
obtained  judgment  against  Robert  G.  Cornell  in  his  action, 
and  assigned  a  third  of  such  judgment  to  each  of  his  sureties 
on  the  undertaking.  Subsequently  this  action  was  brought 
by  Robert  G.  Cornell  on  such  undertaking  to  recover  dam- 
ages sustained  by  the  arrest  and  the  expenses  in  vacating 
the  order,  etc.  The  defendants  set  up  as  a  counterclaim  the 
judgment  obtained  by  Donovan.  Subsequently  the  attorney 
for  Robert  G.  Cornell  assigned  his  right  to  costs  awarded  on 
the  vacating  of  the  order  of  arrest  to  John  N.  Cornell,  who 
brought  an  independent  action  for  the  same  on  the  under- 
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taking  sued  on  in  this  action,  and  recovered  judgment.  Tliis 
action  coming  on  for  trial,  subsequent  to  the  entry  of  such 
judgment,  an  amendment  of  the  answer  was  allowed  setting 
up  such  costs  as  a  credit  to  be  allowed  defendant,  and  the 
jury,  at  the  trial,  were  directed  to  allow  the  amount  of  costs 
as  a  credit,  though  the  same  had  not  been  paid  and  the 
judgment  was  still  in  force.  The  court,  at  the  trial,  ex- 
cluded as  a  counterclaim  the  judgment  obtained  by  Dono- 
van against  Robert  G.  Cornell.  The  jury  were  directed  to 
find  a  verdict  for  plaintiff  for  the  amount  of  his  damages 
and  expenses  less  the  amount  of  costs  for  which  John  N. 
Cornell  had  obtained  judgment,  and  the  verdict  was  ren- 
dered accordingly.  From  the  judgment  entered  thereon 
defendants  appealed  to  the  General  Term,  which  affirmed 
the  judgment ;  and  from  that  decision  defendants  appealed 
to  this  court. 

Horace  Secor,  Jr.,  for  appellant. 
Joseph  C.  Wolff,  for  respondents. 

VAN  HOES  EN,  J.  —  A  judgment  is  a  contract  of  the 
highest  class.  An  action  upon  a  judgment  is  an  action 
upon  a  contract  (Taylor  v.  Root,  4  Abb.  App.  Dec.  382). 
The  judgment  in  the  action  of  Donovan  against  Robert  G. 
Cornell  was,  I  think,  available  as  a  counterclaim  in  this 
action.  It  is  said  that  a  set-off  cannot  be  valid  if  it  could 
not  be  made  the  ground  of  an  action.  That  is  not  the  law 
of  this  state.  The  question  was  exhaustively  considered  in 
the  case  of  Taylor  v.  Mayor  £c.  (82  N.  Y.  10),  and  the 
Court  of  Appeals  held  that  a  claim  might  be  a  valid  set-off, 
though  for  some  reason  no  action  upon  it  could  at  the  time 
be  maintained.  A  distinction  was  drawn  between  the  cause 
of  action  and  the  remedy  by  action,  and  it  was  held  that 
though  the  remedy  might  temporarily  be  suspended,  so  that 
no  action  could  be  maintained,  if  a  good  cause  of  action  ex- 
isted, it  might  be  used  as  a  set-off.  There  is  no  doubt  that 
Donovan  had  a  good  cause  of  action  against  Robert  G. 
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Cornell,  as  he  had  a  judgment  against  him,  nor  is  there  any 
doubt  that  this  remedy  was  suspended  until  leave  to  sue 
upon  the  judgment  could  be  obtained  from  the  court.  This 
left  Donovan  in  a  position  to  plead  the  judgment  as  a  set-off. 

Robert  G.  Cornell's  right  to  recover  upon  the  undertaking 
that  was  given  in  order  to  procure  the  order  of  arrest  is 
clear.  His  attorney  had  no  right  of  action  upon  it,  nor 
could  the  attorney  by  assignment  confer  any  right  of  action 
to  his  transferee.  It  matters  not  that  a  court  had  adjudged 
that  the  law  gave  to  the  attorney  a  right  to  sue  upon  the 
undertaking  for  the  purpose  of  recovering  as  his  own  prop- 
erty the  costs  that  were  awarded  to  Robert  G.  Cornell  when 
the  order  of  arrest  was  set  aside.  That  decision  was  erro- 
neous, and  Donovan's  remedy  was,  not  to  plead  the  judg- 
ment that  had  been  rendered  in  favor  of  the  attorney's 
assignee  as  a  bar  to  this  action,  but  to  appeal  from  that 
judgment.  The  rights  of  Robert  could  not  be  affected  by 
any  proceedings  that  were  taken,  without  his  authority  or 
consent,  by  his  attorney,  who  was  acting  on  his  own  behalf, 
and  asserting  a  claim  that  was  in  hostility  to  the  claim  that 
Robert  was  prosecuting  in  this  action. 

Whether  the  judgment  in  favor  of  the  attorney's  assignee 
was  erroneous  or  not,  it  was  not  evidence  against  Robert, 
who  had  no  part  in  the  litigation  between  Donovan  and  his 
adversary  in  the  other  action.  It  was  error  to  deduct  from 
the  plaintiff's  claim  the  amount  that  had  been  awarded 
against  Donovan  in  the  action  brought  by  the  attorney's 
assignee. 

The  judgment  must  be  reversed  and  a  new  trial  ordered, 
with  costs  to  abide  the  event. 

LAKEEMOEE,  Ch.  J..  and  J.  F.  DALY,  J.,  concurred. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to 
abide  the  event. 
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MARCELLA  F.  CROOK,  as  Administratrix  etc.  of  Samuel 
H.  Crook,  Jr.,  Deceased,  et  aZ.,  Respondents,  against 
SAMUEL  H.  CROOK  et  al.,  Appellants. 

(Decided  December  5th,  1887.) 

Where  the  whole  issue  in  a  case  is  one  of  fact  which  is  tried  by  a  referee, 
judgment  can  be  regularly  entered  upon  his  report,  under  section  1228 
of  the  Code  of  Civil  Procedure,  simply  upon  filing  the  report  with  the 
clerk  of  the  court,  and  without  serving  a  copy  thereof  upon  the  attor- 
ney for  the  opposite  party. 

A  copy  of  a  judgment  entered  upon  the  report  of  a  referee  was  served 
upon  the  attorney  for  the  opposite  party  by  leaving  it  with  an  attor- 
ney who  occupied,  with  the  attorney  for  the  opposite  party,  offices 
which  had  a  common  entrance,  the  latter  attorney  being  absent  at 
the  time.  Held,  that  the  person  with  whom  the  copy  was  left  was  in 
charge  of  such  office,  within  the  meaning  of  section  797  of  the  Code  of 
Civil  Procedure,  and  that  the  service  was  sufficient. 

APPEAL  from  an  order  of  this  court  denying  a  defendant's 
motion  for  an  order  requiring  plaintiffs  to  accept  the  service 
of  notice  of  appeal  from  a  judgment,  staying  execution 
pending  the  appeal,  and  allowing  defendant  to  prepare  and 
serve  exceptions  to  the  referee's  report  and  prepare  and 
serve  a  case  on  appeal  from  the  judgment. 

This  was  an  action  on  the  equity  side  of  the  court,  in 
which  the  plaintiffs  prayed  for  a  judgment  declaring  the 
defendant  Samuel  H.  Crook  to  be  a  trustee  of  a  certain 
lease  for  the  benefit  of  the  plaintiffs  as  administrators  of 
Samuel  H.  Crook,  Jr.,  deceased,  and  requiring  an  assign- 
ment of  such  lease  by  said  defendant  to  said  plaintiffs. 
An  order  of  reference  was  entered,  to  hear  and  determine 
all  the  issues,  to  Hon.  Hooper  C.  Van  Voorst,  who,  on  or 
about  the  7th  day  of  June,  1887,  made  and  rendered  his 
report,  whereby  he  directed  judgment  in  favor  of  plaintiffs 
and  against  the  defendant  Samuel  H.  Crook,  for  the  relief 
demanded  in  the  complaint,  and  further  directed  judgment 
to  be  entered  accordingly,  with  costs  against  the  said  defend- 
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ant.  Defendant's  attorney  of  record  is  and  has  been  the 
Hon.  Abraham  B.  Tappen.  Judge  Tappen  did  not  par- 
ticipate in  the  trial  of  the  action  before  the  said  referee  on 
account  of  illness,  and  John  L.  Hill,  Esq.,  acted  as  counsel 
upon  said  trial  and  took  sole  charge  thereof.  It  is  alleged 
on  behalf  of  defendant  that  at^  Mr.  Hill's  personal  request 
a  copy  of  the  referee's  decision  was  served  upon  him  on 
June  17th,  1887,  instead  of  upon  defendant's  attorney  of 
record,  and  that  Mr.  Hill  admitted  due  service  thereof  in 
the  name  of  said  attorney  of  record.  Thereafter  a  judg- 
ment was  entered  upon  said  referee's  report  for  the  relief 
demanded  in  the  complaint  and  granting  costs  against  the 
defendant,  and  on  or  about  the  2d  day  of  August,  1887,  a 
copy  of  said  judgment  and  a  notice  of  entry  thereof  were 
delivered,  during  the  absence  of  said  Abraham  B.  Tappen, 
to  John  A.  Carney,  Esq.,  an  attorney  at  law,  who  occupied 
offices  with  the  said  Tappen  and  who  was  in  charge  of  said 
offices  at  the  time  of  such  service.  No  notice  of  appeal 
from  said  judgment  has  ever  been  served,  either  upon  the 
attorney  for  the  plaintiffs  or  upon  the  clerk  of  this  court. 
After  the  service  of  said  judgment  and  said  notice  of  entry 
thereof  in  the  office  of  the  attorney  for  the  defendant,  cer- 
tain negotiations  for  a  settlement  of  the  controversy  between 
the  parties  were  had,  in  which  the  attorney  for  the  plain- 
tiffs participated.  A  part  of  the  scheme  of  settlement  pro- 
posed and  considered  on  such  negotiations,  was  that  the 
defendant  should  not  appeal  from  the  said  judgment  entered 
as  aforesaid  upon  the  report  of  said  referee.  No  result  was 
reached  upon  such  negotiations,  and  no  agreement  of  settle- 
ment was  entered  into  between  the  parties.  The  defendant 
Samuel  H.  Crook  seeks  on  this  application  to  require  the 
plaintiffs  to  serve  upon  his  attorney  a  copy  of  the  referee's 
report  herein,  with  a  copy  of  the  judgment  entered  thereon. 
He  also  asks  for  ten  days'  time  from  such  service  to  make, 
file,  and  serve  exceptions  to  said  report.  He  further  demands 
that  he  be  allowed  30  days  from  the  service  of  such  judg- 
ment upon  him  to  serve  a  notice  of  appeal  therefrom,  and 
that  plaintiffs'  attorney  be  required  to  accept  the  same.  Said 
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defendant's  application  was  refused  at  the  Special  Term  of 
this  court,  and  from  the  order  thereon  entered,  this  appeal 
is  taken. 

A.  B.  Tappen,  for  appellant. 
Lewis  Johnston,  for  respondents. 

LARREMORE,  Ch.  J.  —  [After  stating  the  facts  as  above.] 
—  In  regard  to  the  service  of  the  judgment,  there  can  be  no 
doubt  but  that  the  same  was  proper  and  sufficient  under 
subdivision  2  of  section  797  of  the  Code.  Mr.  Carney  occu- 
pied offices  with  Judge  Tappen,  the.  defendant's  attorney, 
which  had  an  entrance  in  common.  The  office  was  open  at 
the  time  of  such  service,  but  the  defendant's  attorney  was 
absent  therefrom.  Mr.  Carney,  however,  was  present  in 
such  offices,  and  even  if  he  had  not  assumed  to  admit  ser- 
vice of  such  judgment  in  the  name  of  the  defendant's  attor- 
ney, I  should  have  no  hesitation  in  holding  that  he  had 
charge  of  said  office  within  the  meaning  of  section  797.  If, 
therefore,  the  service  of  the  judgment  and  notice  of  entry 
thereof  was  sufficient  to  limit  defendant's  time  to  appeal, 
we  are  powerless  to  grant  any  relief  on  the  present  applica- 
tion, even  if,  on  the  inherent  equities  of  the  case,  we  might 
be  inclined  to  do  so. 

It  seems  that  the  copy  of  the  referee's  report  was  not 
served  upon  the  defendant's  attorney  personally,  and  was 
not  served  at  all  at  his  office.  In  lieu  thereof,  such  service 
was  made  upon  John  L.  Hill,  Esq.,  who  acted  as  counsel 
for  said  defendant  upon  the  trial.  It  is  asserted  on  behalf 
of  the  said  defendant  that  Mr.  Hill  was  not  authorized  to 
receive  or  accept  service  of  any  papers.  On  the  other  hand 
it  is  alleged  by  plaintiffs'  attorney  that  the  service  of  the 
copy  of  the  referee's  report  was  made  upon  Mr.  Hill,  upon 
his  special  request  and  upon  his  representation  that  he  had 
power  to  admit  service  thereof,  in  the  name  of  the  defend- 
ant's attorney.  It  is  not  denied  that  Mr.  Hill  did  admit 
service  of  such  report  in  the  name  of  defendant's  attorney. 
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Upon  these  facts,  and  in  the  absence  of  any  affidavit  of  Mr. 
Hill  as  to  what  his  authority  was  in  the  premises,  I  should 
deem  it  necessary  to  have  an  inquiry  instituted,  by  reference 
or  otherwise,  as  to  whether  or  not  the  counsel  for  defendant 
had  been  authorized  to  admit  due  service  of  the  referee's 
report  in  the  name  of  the  defendant's  attorney,  if  the  legal- 
ity or  proper  form  of  such  service  were  an  essential  feature 
on  this  application. 

But,  under  the  present  provision  of  the  Code,  I  think  the 
manner  of  the  service  of  the  referee's  report  is  immaterial, 
in  view  of  the  fact  that  there  is  no  doubt  but  that  the  judg- 
ment itself  and  the  notice  of  entry  thereof  were  duly  served. 
Section  1228  of  the  Code  provides  that  "where  the  whole 
issue  is  an  issue  of  fact  which  was  tried  by  a  referee,  the 
report  stands  as  a  decision  of  the  court.  Except  where  it 
is  otherwise  expressly  prescribed  by  law,  judgment  upon 
such  a  report  or  upon  the  decision  of  the  court,  upon  the 
trial  of  the  whole  issue  of  fact  without  a  jury,  may  be 
entered  by  the  clerk,  as  directed  therein,  upon  filing  the 
decision  or  report."  It  follows  from  this  language  that 
judgment  can  be  regularly  entered  upon  the  report  of  the 
referee  simply  upon  filing  the  same  with  the  clerk  of  the 
court,  and  without  serving  a  copy  thereof  upon  the  attorney 
for  the  opposite  party.  Under  the  old  Code  the  rule  was 
different,  and  provided  that  judgment  might  be  entered  not 
"  upon  filing  the  decision  or  report,"  but  "  after  the  expira- 
tion of  four  days  from  the  filing  of  the  decision  or  report, 
and  the  service  upon  the  attorney  for  the  adverse  party  of  a 
copy  thereof  and  notice  of  the  filing,  but  not  before  "  (Code 
Pro.  §§  267-272).  The  language  of  the  old  Code  was  un- 
mistakable and  imperative  that  a  judgment  upon  the  report 
of  a  referee  could  be  regularly  entered  only  after  the  expira- 
tion of  four  days  and  the  service  upon  the  opposite  party  of 
a  copy  thereof.  The  omission  of  this  language  in  the  present 
law  is  equally  significant,  and  shows  that  the  intention  of 
the  legislature  was  to  allow  judgment  to  be  entered  under 
such  circumstances  simply  upon  filing  the  referee's  report. 
This  having  been  done,  the  judgment  was  regularly  entered, 
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and  all  that  the  said  defendant  was  entitled  to  in  order  to 
have  his  time  to  appeal  limited  was  service  of  a  copy  of  the 
judgment  and  the  notice  of  entry  thereof. 

It  appears  that  such  judgment  and  such  notice  were  duly 
served  upon  him,  and  his  present  prayer  is  therefore  nothing 
more  or  less  than  an  application  to  extend  his  time  to  ap- 
peal, and  this,  it  is  well  settled,  is  beyond  the  power  of  a 
court  to  grant  (JLavalle,  v.  Skelly,  24  Hun  642 ;  Piper  v.  Van 
Buren,  27  Hun  384 ;  Durant  v.  Abendroth,  8  Civ.  Pro.  87 ; 
Clapp  v.  Hawley,  97  N.  Y.  610). 

The  order  appealed  from  should  be  affirmed,  with  costs. 

J.  F.  DALY  and  VAN  HOESEN,  JJ.,  concurred. 
Order  affirmed,  with  costs. 


ADELAIDE  E.  JOHNSTON,  Respondent,  against  FRANCIS  J. 
C.  FERRIS,  Appellant. 

(Decided  December  5th,  1887.) 

On  a  motion  to  vacate  an  attachment,  it  appeared  that,  prior  to  January 
14th,  1887,  defendant  was  engaged  in  business  as  an  importer  of  laces, 
having  a  special  partner;  that  on  that  day,  the  firm,  being  largely  in- 
debted, sold  out  its  business  and  assets  to  C.,  who  had,  up  to  that 
time,  been  a  clerk  in  its  employ  and  was  a  nephew  of  the  special  part- 
ner ;  that  defendant  still  continued  in  the  business,  superintending  it 
as  he  had  done  before,  and  that  on  September  26th,  1887,  C.  made  a 
general  assignment  for  the  benefit  of  creditors,  having  just  previously 
confessed  judgment  to  defendant  for  $26,265  for  alleged  loans  of 
money,  and  having  also  assigned  to  defendant  $12,000  of  book  ac- 
counts, at  the  same  time  claiming  to  owe  defendant  $75,000  out  of  a 
total  of  liabilities  of  $150,000.  Plaintiff  claimed  that,  at  the  time  of 
the  sate  of  the  business,  the  firm  was  indebted  to  her  in  an  amount 
exceeding  $19,000  for  money  loaned ;  that  at  that  time  defendant  in- 
formed her  agent  that  he  had  sold  out  the  business  to  C.  for  8100. 
which  sum  was  all  that  defendant  had  in  the  world ;  and  that  C.  was 
amply  responsible,  and  had  ample  means  to  carry  on  the  business;  and 
that  in  reliance  upon  such  representations  she  accepted  the  notes  of 
C.  without  indorsement  for  her  claim.  Held,  that  the  facts  were  suf- 
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ficient  to  sustain  the  attachment,  and  that  the  fraud  by  which  plain- 
tiff was  induced  to  take  the  notes  of  C.  in  payment  of  her  claim, 
authorized  her  to  disaffirm  the  agreement  and  revive  the  original  in- 
debtedness of  defendant. 

An  agreement  under  which  plaintiff  was  to  receive  one-half  of  defendant's 
share  of  profits  in  a  business,  as  compensation  for  a  loan  of  money, 
is  not  necessarily  void  for  usury,  and,  as  between  the  parties,  does  not 
constitute  a  partnership. 

The  allegation  that  an  account  was  stated  between  plaintiff  and  defend- 
ant, "  and  upon  such  statement  a  balance  of  ...  was  found  to  be  due 
from  the  defendant  to  the  plaintiff,"  sufficiently  charges  a  breach  of 
contract,  under  section  636  of  the  Code  of  Civil  Procedure,  to  sustain 
an  attachment. 

APPEAL  from  an  order  of  this  court  denying  a  motion  to 
vacate  an  attachment. 

The  facts  are  stated  in  the  opinion. 

John  J.  Adams,  for  appellant. 

W.  Bourke  Cochran,  for  respondent. 

J.  F.  DALY,  J.  —  It  appears  that  the  defendant,  prior  to 
January  14th,  1887,  was  engaged  in  business  as  an  importer 
of  laces  at  272  Church  Street,  having  a  special  partner,  Mrs. 
M.  S.  C.  Jones,  and  doing  business  under  the  firm  name  of 
F.  J.  C.  Ferris  &  Co.  The  firm  was  largely  indebted,  and 
on  that  date  sold  out  its  business  and  outstandings  to  one 
Cowlin,  who  had  been,  up  to  that  time,  a  clerk  in  its  employ, 
and  who  was  a  nephew  of  the  special  partner.  Plaintiff 
claims  that,  at  and  prior  to  the  said  date,  the  firm  was  in- 
debted to  her  in  an  amount  exceeding  $19,000  for  money 
loaned ;  that  about  said  date  defendant  informed  her  agent 
and  husband  Alexander  Johnston  that  he  had  sold  out  the 
business  to  Cowlin  for  $100,  which  sum  was  all  that  he,  de- 
fendant, had  in  the  world,  and  that  Cowlin  was  amply  re- 
sponsible and  had  ample  means  to  carry  on  the  business  ; 
that,  notwithstanding  such  sale,  defendant  still  continued  in 
the  business,  superintending  it  as  he  had  done  before :  that 
on  September  26th,  1887,  Cowlin  made  a  general  assignment 
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for  the  benefit  of  creditors,  having,  however,  just  previously 
confessed  judgment  to  defendant  for  $26,265  for  alleged 
loans  of  money,  and  having  also  assigned  to  defendant 
$  12,000  of  good  book  accounts ;  and  that  Cowlin  still  pre- 
tends to  owe  defendant  $75,000  out  of  a  total  liability  of 
$150,000. 

As  to  the  indebtedness  of  the  defendant's  firm  to  her, 
plaintiff  claims  that  it  was  settled  and  adjusted  on  May  9th, 
1887,  and  an  account  stated  between  them,  by  which  there 
was  found  due  to  plaintiff  $19,702.78,  of  which  no  part  has 
been  paid  except  $2,022.40. 

Defendant  denies  any  indebtedness  to  plaintiff  and  any 
stating  of  account  between  them.  He  swears  that  plaintiff 
was  a  general  partner  in  his  firm,  and  that,  after  the  sale  to 
Cowlin,  there  was  a  dispute  as  to  what  interest  she  had, 
and  whether  her  capital  had  not  been  wiped  out  by  losses, 
and  that  in  February,  1887,  Cowlin,  who  had  assumed  all 
the  indebtedness  of  the  old  firm,  settled  with  Alexander 
Johnston,  acting  for  his  wife,  the  plaintiff,  and  agreed  to 
pay  her  $17,197.85,  and  that  plaintiff  received  the  notes  of 
Cowlin  on  February  5th,  1887,  for  $6,000,  and  on  May  9th, 
1887,  for  $10,425,  which,  with  sundry  charges  against  her  be- 
fore and  after  January  14th,  1887,  made  up  the  $17,197.85  ; 
and  that  on  the  receipt  of  the  notes  on  May  9,  1887,  the 
plaintiff  and  her  husband  gave  a  written  receipt  therefor 
expressed  to  be  in  full  settlement  of  all  claims  and  demands 
from  James  S.  Cowlin  and  the  limited  co-partnership  of 
F.  J.  C.  Ferris  &  Co.  in  liquidation ;  that  Johnston,  acting 
for  his  wife,  the  plaintiff,  endeavored  to  get  defendant  to 
indorse  the  said  notes  of  Cowlin,  but  defendant  refused; 
and  defendant  denies  that  he  had  anything  to  do  with  the 
business  after  he  sold  it  to  Cowlin  on  January  14th,  1887. 
The  bookkeeper  of  Cowlin  swears  to  payments  made  by 
Cowlin  to  plaintiff  on  the  said  notes,  amounting  to  $4,500, 
leaving  but  $11,925  due  besides  interest ;  and  also  denies 
the  plaintiff's  allegations  with  respect  to  defendant's  super- 
intending the  business  after  the  sale.  The  defendant  also 
swears  that  Cowlin  has  paid  all  the  indebtedness  of  the  old 
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firm,  amounting  to  about  $115,000 :  and  that  he,  defendant, 
has  taken  the  lease  of  a  store  in  this  city,  and  intends  to 
go  on  in  business  as  soon  as  he  can  get  relieved  from  this 
attachment. 

The  plaintiff  and  her  husband  deny  that  she  was  a  part- 
ner of  defendant :  that  as  to  the  notes  received  from  Cowlin, 
they  were  given  to  plaintiff  by  defendant  on  account  of  his 
indebtedness,  but  that  there  was  no  settlement  or  agree- 
ment made  with  Cowlin :  that  defendant,  when  he  gave  the 
Cowlin  notes  in  February  or  March,  stated  that  Cowlin  was 
perfectly  responsible  and  had  ample  means  to  carry  on  the 
business ;  that  when  the  account  was  stated  in  May  and 
the  Cowlin  notes  accepted  in  payment  and  the  receipt 
given,  defendant  represented  that  Cowlin  was  perfectly 
solvent  and  amply  responsible,  and  that  the  notes  were 
accepted  in  reliance  upon  those  representations,  which  were 
false,  as  Cowlin  was  then  insolvent,  and  has  left  the  state 
since  the  assignment ;  and  that  as  to  the  allegations  of  pay- 
ments on  account  of  the  Cowlin  notes,  for  all  payments  made 
before  the  account  was  stated  defendant  received  credit. 

It  is  manifest,  from  the  facts  disclosed  in  the  affidavits, 
that  the  defendant  has  devised  and  carried  out  a  scheme 
which  was  calculated  to  defraud  the  plaintiff  and  to  benefit 
himself  at  the  expense  of  the  creditors  of  Cowlin  as  well. 
The  sale  of  the  co-partnership  business  to  Cowlin  with  an 
agreement  by  the  latter  to  assume  the  co-partnership  debts ; 
the  payment  of  such  debts  by  Cowlin  to  the  amount  of 
$115,000 ;  and  the  failure  and  assignment  of  Cowlin  after 
having  executed  a  confession  of  judgment  to  defendant  by 
which  the  latter  is  enabled  to  re-possess  himself  of  the  stock 
in  trade,  or  its  proceeds,  freed  from  the  debts  of  the  old 
concern,  as  well  as  from  the  debts  incurred  by  Cowlin  while 
he  carried  on  the  business,  look  like  a  scheme  to  defraud 
"the  creditors  of  the  latter;  while  the  same  facts,  coupled 
with  the  additional  one  of  the  representations  made  by 
defendant  to  plaintiff  to  induce  her  to  accept  Cowlin's 
notes  without  indorsement,  for  the  debt  due  her  from  the 
former  co-partnership  (she  being  now  left  without  success- 
VOL.  XIV  — 20 
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ful  recourse  as  against  Cowlin,  the  property  he  held  being 
again  swept  into  defendant's  hands),  show  the  plan  by 
which  plaintiff,  in  particular,  was  to  be  defrauded.  If 
there  were  such  a  scheme  of  fraud,  it  undoubtedly  origi- 
nated, as  plaintiff  claims  it  did,  with  the  sale  by  the  co- 
partnership to  Cowlin  in  January,  1887.  The  consideration 
of  that  sale  was  ostensibly  the  agreement  by  the  vendee  to 
pay  the  liabilities  of  the  vendor.  The  nominal  consider- 
ation was  $100,  which  defendant  then  states  is  all  that 
he  possesses  in  the  world.  Yet  when,  a  little  over  eight 
months  after,  Cowlin,  who  in  the  meantime  has  cleared  off 
those  liabilities,  is  about  to  fail,  we  find  defendant  his  cred- 
itor for  $26,000  money  loaned,  for  which  he  receives  a 
confession  of  judgment,  which  he  satisfies  out  of  the  busi- 
ness carried  on  by  Cowlin.  The  operation  is  such  as  might 
have  been  designed  by  one  who,  being  indebted  beyond  the 
amount  of  his  assets,  wished  to  put  his  property  out  of  his 
hands  and  subsequently  to  retake  it,  after  having  induced 
his  creditors  to  look  to  the  fraudulent  vendee  for  their  pay. 
The  plaintiff  was  induced  to  look  to  Cowlin  upon  the 
strength  of  the  apparently  bona  fide  sale  to  him,  and  the 
defendant's  assurances  of  his  solvency,  and  no  matter  what 
denials  defendant  may  make  of  fraudulent  intention,  the 
plaintiff  was  nevertheless  defrauded  by  the  scheme. 

There  seems  also  to  be  ground  for  holding  that  there  was 
no  actual  and  continued  change  of  possession  after  the  sale 
from  defendant  to  Cowlin.  An  affidavit  of  one  Richmond, 
who  did  business  with  both  the  old  and  the  new  concern, 
shows  that  defendant  transacted  business  at  the  store  the 
same  after  the  assignment  as  before ;  and  although  defend- 
ant avers  that  Cowlin  settled  with  plaintiff  on  his  own  ac- 
count, it  appears  that  Cowlin  always  claimed  to  be  acting 
for  defendant.  The  facts  create,  under  the  statute,  the  pre- 
sumption that  the  sale  was  fraudulent,  and  the  defendant's 
proof  does  not  rebut  the  presumption. 

But  even  if  there  were  no  facts  to  raise  the  statutory  pre- 
sumption, the  evidence  in  the  case  shows  an  intent  to  defraud 
plaintiff.  Cowlin  was  a  party  to  it,  for  he  was  a  mere  pup 
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pet  in  defendant's  hands.  He  accepted  the  transfer  of  the 
latter's  property  in  order  to  assist  him  in  getting  rid  of  his 
debts  and  going  into  business  again  with  what  he  could 
realize  from  the  operation. 

Among  the  objections  urged  by  defendant  against  the 
right  to  an  attachment  are  sundry  defenses  to  the  alleged 
debt  or  claim  of  plaintiff.  It  is  said  that  she  is  not  a  credi- 
tor, but  a  partner  of  F.  J.  C.  Ferris.  The  written  agree- 
ment establishes  as  between  them  the  relation  of  debtor  and 
creditor.  As  to  third  parties,  a  question  of  partnership 
might  arise,  but  not  between  the  parties  to  that  agreement. 
There  was  no  intention  to  create  a  partnership,  and  that 
she  was  not  so  considered  is  shown  by  the  notice  of  disso- 
lution, published  by  defendant,  in  which  plaintiff  is  not 
mentioned. 

It  is  also  contended  by  defendant  that  if  the  agreement 
in  question  does  not  constitute  a  partnership,  then  it  is  void 
for  usury.  Plaintiff  was  to  receive  one-half  of  defendant's 
share  of  profits  as  compensation  for  the  loan  of  the  money, 
but  such  profits  are  not  in  addition  to  interest,  and  they 
might  never  exceed  the  lawful  rate  of  interest.  The  money 
she  was  entitled  to  draw  was  to  be  charged  to  profits,  but 
if  it  exceeded  the  profits  it  was  undoubtedly  chargeable  to 
principal.  The  agreement  did  not  secure  to  her  anything 
in  Excess  of  six  per  cent,  per  annum  for  the  loan  of  her 
money,  and  it  was  not  therefore  necessarily  void  for  usury 
(Richardson  v.  Hughitt,  76  N.  Y.  58). 

The  fraud  by  which  plaintiff  was  induced  to  agree  to  take 
the  notes  of  Cowlin  in  payment  of  defendant's  indebtedness, 
authorizes  her  to  disaffirm  that  agreement,  and  revives  the 
original  indebtedness  of  defendant ;  and  if,  as  seems  certain, 
the  business  carried  on  in  the  name  of  Cowlin  was  the  busi- 
ness of  defendant,  the  payments  on  account  of  Cowlin's 
notes  made  from  the  business  were  merely  payments  by 
defendant  on  his  own  indebtedness,  and  there  is  nothing  to 
restore  as  a  condition  of  disaflfirmance. 

As  to  the  contention  of  defendant  that  the  papers  on 
which  the  attachment  was  granted  do  not  show  that  there 
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was  any  breach  of  contract  (Code  Civ.  Pro.  §  636),  I  do 
not  see  that  the  statement  of  plaintiff's  cause  of  action  is 
open  to  criticism.  It  is  suggested  that  there  is  no  charge 
that  the  debt  was  due,  or  of  a  demand  of  payment.  The 
allegation  is  that  an  account  was  stated  between  the  plain- 
tiff and  defendant,  "and  upon  such  statement  a  balance  of 
$19,702.78  was  found  to  be  due  from  the  defendant  to  the 
plaintiff." 

The  order  denying  the  motion  to  vacate  the  attachment 
should  be  affirmed,  with  costs. 

LARREMORE,  Ch.  J.,  and  VAN  HOESEN,  J.,  concurred. 
Order  affirmed,  with  costs. 


NOBLE  B.  JUDAH,  as  Assignee  etc.  of  Eben  J.  Marsh, 
Respondent,  against  CHARLES  H.  LANE,  Appellant. 

(Decided  December  5th,  1887.) 

On  an  application  for  the  examination  of  defendant  before  trial,  under 
sections  872  and  873  of  the  Code  of  Civil  Procedure,  in  an  action  to 
recover  for  a  breach  of  trust  in  the  purchase  and  sale  of  stocks  and 
grain,  it  appeared  that  defendant,  as  broker  for  plaintiff's  assignor, 
bought  and  sold  stocks  and  grain  for  him  on  his  paying  a  margin  as 
security ;  that  defendant  rendered  accounts  of  his  operations,  which 
plaintiff  claimed  were  false,  alleging  that  defendant  charged  a  greater 
than  the  market  price  for  stocks  and  grain  purchased  and  a  less  than 
the  market  price  of  stocks  and  grain  sold,  and  also  charged  for  stocks 
bought  and  sold  when  no  transaction  in  fact  was  had.  Plaintiff's 
affidavits  were  not  controverted.  Held,  that  the  allegations  in  such 
affidavits  must  be  taken  pro  confesso,  and  that  plaintiff  was  entitled 
to  an  order  for  defendant's  examination ;  the  fact  that  the  moving 
papers  alleged  the  existence  of  facts  which,  if  established,  might  en- 
title plaintiff  to  more  than  one  cause  or  ground  of  action,  was  not  a 
valid  objection ;  nor  could  defendant  evade  the  examination  on  the 
ground  that  its  tendency  might  be  to  criminate  him  or  make  him  liable 
to  a  penalty  or  forfeiture,  as  such  privilege  can  only  be  pleaded  to  a 
particular  question  at  the  time  it  is  asked. 


NEW  YORK  — DECEMBER,  1887.  309 

Judah  v.  Lane. 

APPEAL  from  an  order  of  this  court  granting  an  examina- 
tion of  defendant  before  trial. 

The  facts  are  stated  in  the  opinion. 
T.  Henry  Dewey,  for  appellant. 
William  A.  Jenner,  for  respondent. 

LARREMORE,  Oh.  J.  —  This  is  an  appeal  from  an  order 
granting  an  examination  of  the  defendant  before  trial,  under 
sections  872  and  873  of  the  Code.  The  summons  was  served, 
but  plaintiff  desires  such  examination  in  order  to  frame  his 
complaint.  Defendant  endeavored  to  vacate  the  order  origi- 
nally granted,  but  solely  upon  plaintiff's  papers,  and  without 
denying  the  allegations  of  plaintiff's  affidavits  or  offering  any- 
thing in  answer  thereto.  Plaintiff's  affidavits  must  therefore 
be  taken  as  true,  and  they  make  out  one  of  the  most  merito- 
rious cases  for  the  relief  demanded,  that  has  ever  come  to  my 
notice.  Plaintiff  is  assignee  for  the  benefit  of  creditors  of 
one  Eben  J.  Marsh,  residing  in  Chicago,  Illinois.  During 
the  spring  of  the  present  year,  the  plaintiff's  assignor  em- 
ployed defendant  to  purchase  and  sell  for  him  as  his  broker 
various  shares  of  railroad  stock  and  bushels  of  wheat.  Plain- 
tiff's assignor  paid  to  defendant  various  sums  of  money 
which  it  was  understood  should  be  used  as  margin  to  pro- 
tect defendant  in  such  transactions.  Defendant  rendered 
reports  of  such  alleged  operations,  the  final  result  of  which 
was  that  said  assignor  suffered  losses  aggregating  more  than 
$150,000.  Plaintiff  now  charges  the  most  flagrant  irregu- 
larities on  defendant's  part.  The  latter  is  accused,  among 
other  things,  of  representing  that  he  made  purchases  and 
sales  for  Marsh's  account,  when  no  such  sales  took  place, 
and  the  records  of  the  Stock  and  Petroleum  Exchanges  are 
cited  to  corroborate  such  accusations.  Defendant  is  not  a 
member  of  the  Stock  Exchange  and  he  has  been  suspended 
from  membership  in  the  Petroleum  Exchange.  Defendant 
is  accused  of  charging  plaintiff's  assignor  with  more  than 
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the  market  price  of  stocks  bought  and  allowing  him  less  than 
the  market  price  for  stocks  sold.  This  is  the  case  with  trans- 
actions involving  large  amounts,  and  plaintiff's  assertions 
are  borne  out  by  all  the  facts  he  has  been  able  to  discover. 
It  is  needless  to  cite  all  the  particulars  of  defendant's  alleged 
breach  of  trust.  It  is  of  the  most  heinous  character  and 
must  be  taken  pro  confesso  (Lefferts  v.  Brampton,  24  How. 
Pr.  257 ;  Thompson  v.  Erie  R.,  9  Abb.  N.  S.  212). 

The  objections  offered  to  this  application  are  of  the  most 
technical  and  frivolous  character. 

1 .  A  cause  of  action  is  abundantly  set  forth  by  the  affidavits. 
It  is  no  valid  objection  to  an  application  of  this  kind  that 
the  moving  papers  allege  the  existence  of  facts  which  if 
established  will  entitle  the  plaintiff  to  more  than  one  cause 
of  action,  or  more  than  one  theory  or  ground  upon  which 
relief  may  be  demanded.    Because  the  result  of  the  exami- 
nation may  be  to  give  plaintiff  his  option  of  two  or  more 
forms  of  action,  it  would  be  the  height  of  absurdity  to  argue 
that  the  application  is  defective  because  no  cause  of  action 
is  disclosed. 

2.  The  facts  rendering  such  examination  material  and 
necessary  are  amply  set  forth.     Plaintiff  is  an  assignee  for 
the  benefit  of  creditors.     It   appears  that   defendant  has 
rendered  to   Marsh,  the  assignor,  certain   reports   of  the 
alleged  operations  for  his  account  which  plaintiff  charges 
are  false  in  many  essential  particulars.     All  the  facts  ad- 
duced tend  to  substantiate  plaintiff's  accusations  and  throw 
suspicion  on  defendant's  accounts  as  rendered.    Yet  the  only 
statement  of  the  actual  transactions  is  contained  in  defend- 
ant's books.     The  relations  between  Marsh  and  defendant 
were  of  a  very  confidential  character.     Defendant  acted  as 
Marsh's  broker  under  a  discretionary  power  to  buy  and  sell, 
and  is  therefore  the  only  person  acquainted  with  the  precise 
facts  (see  Miller  v.  Kent,  59  How.  Pr.  321). 

3.  Defendant    cannot    evade    this   examination   on   the 
ground  that  its  "tendency  might  be  to  criminate  him  or 
make  him  liable  to  a  penalty  or  forfeiture."     Undoubtedly, 
if  any  specific  question  were  put  on  such  examination,  which 
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would,  if  defendant  answered  it,  make  him  directly  liable 
to  an  indictment  for  felony,  he  might  plead  his  privilege,  as 
on  the  trial  of  an  action,  in  regard  to  that  particular  ques- 
tion. But  a  witness  may  not  refuse  to  be  sworn  on  the  trial 
of  an  action  because,  in  his  opinion,  the  general  tendency 
of  his  proposed  examination  will  be  to  criminate  him.  Still 
less  may  a  party  in  a  civil  suit  refuse  in  advance  to  be 
examined  before  trial,  in  a  case  where  under  the  law  the 
opposite  party  is  entitled  to  it,  because  the  moving  papers 
accuse  him  of  fraudulent  acts,  and  he  fears  that  criminal 
liability  may  be  divulged.  This  would  be  allowing  him  to 
make  a  shield  of  his  confessed  turpitude  in  a  manner  which 
the  court  could  not  sanction  unless  there  were  positive  and 
explicit  provisions  of  law  to  that  effect. 

It  appears  that  the  plaintiff  has  withdrawn  the  subpoena 
to  produce  books  and  papers,  and,  therefore,  we  do  not  at 
this  time  decide  whether  or  not  a  subpoena  duces  tecum  may 
lawfully  accompany  an  order  for  the  examination  of  a  party 
before  trial. 

J.  F.  DALY  and  VAN  HOESEN,  JJ.,  concurred. 

So  much  of  the  order  as  provides  for  the  examination  of 
the  defendant  before  trial  is  affirmed,  with  costs. 


PATRICK  LARKIN  et  a?.,  Appellants,  against  MICHAEL  MC- 
MULLEN et  aZ.,  Respondents,  Impleaded  with  WILLIAM 
H.  SCHMOHL,  Appellant,  et  al. 

(Decided  December  5th,  1887.) 

A  building  contractor  having  prosecuted  the  work  so  far  as  to  obtain 
part  of  the  payment  due  under  his  contract,  abandoned  the  work, 
and  the  owner  was  obliged  to  complete  it  at  his  own  expense. 
Held,  that  the  lien  of  a  sub-contractor  would  attach  to  the  difference 
between  the  original  contract  price  and  the  sum  of  the  payments 
made  to  the  contractor  and  the  expense  to  which  the  owner  was  put 
in  finishing  the  work  under  the  terms  of  the  abandoned  contract. 


312  COURT   OF   COMMON   PLEAS. 

Larkin  v.  McMullen. 

APPEAL  from  a  judgment  of  this  court  entered  upon  the 
report  of  a  referee. 

The  facts  are  stated  in  the  opinion. 
Philip  L.  Wilson,  for  appellants. 
Arthur  Hurst,  for  Kahn,  respondent. 

LARREMORE,  Ch.  J.  —  This  is  an  action  to  foreclose  me- 
chanics' liens.  The  defendant,  Kahn,  was,  on  the  1st  day 
of  May,  1886,  and  still  continues  to  be,  the  owner  of  premises 
87  Pike  Street  in  the  City  of  New  York.  On  that  day  he 
entered  into  an  agreement  in  writing  with  the  defendant 
McMullen  to  make  certain  alterations  in  the  building  on 
said  premises  for  the  aggregate  price  of  $900.  This  sum 
was  to  be  paid  in  four  instalments,  upon  obtaining  the  cer- 
tificates of  the  architect  of  the  prosecution  of  the  work  up 
to  the  points  required  for  such  payments  under  the  contract. 
The  plaintiffs  and  the  defendant  Schmohl  are  respectively 
sub-contractors,  having  furnished  materials  which  were  used 
in  said  work  under  contracts  with  said  McMullen.  Both 
the  plaintiffs  and  said  Schmohl  have  filed  liens  and  are 
seeking  to  foreclose  them  in  this  action.  No  technical  ob- 
jections are  made  to  the  form  or  sufficiency  of  such  liens. 
The  owner's  defense  is  a  claim  that  when  they  were  filed 
he  had  paid  his  immediate  contractor  in  full,  and  that  there- 
fore, under  the  final  clause  of  section  1  of  chapter  342  of 
the  Laws  of  1885,  the  sub-contractors  have  no  right  of  action. 
The  learned  referee  has  so  held,  and  thereby,  as  it  seems  to 
me,  fallen  into  an  error  of  law  which  would  result  in  a  grave" 
injustice. 

The  language  of  the  clause  in  question  is  as  follows : 
"  But  in  no  case  shall  such  owner  be  liable  to  pay,  by  reason 
of  all  the  liens  filed  pursuant  to  this  act,  a  greater  sum  than 
the  price  stipulated  and  agreed  to  be  paid  in  such  contract, 
and  remaining  unpaid  at  the  time  of  filing  such  lien,  or,  in 
case  there  is  no  contract,  than  the  amount  of  the  value  of 
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such  labor  and  material  then  remaining  unpaid,  except  as 
hereinafter  provided." 

The  facts  of  the  case  at  bar  are  that  the  contractor, 
McMullen,  prosecuted  his  work  so  far  as  to  obtain  in  regu- 
lar course  the  first  two  payments.  He  was  also  paid  $100 
on  account  of  the  third  payment,  making  in  all  $550  that 
was  received  by  him,  and  leaving  an  unpaid  balance  of  $850 
on  the  contract  price.  He  never  carried  out  his  contract 
systematically  thereafter,  or  completed  it  so  as  to  entitle 
him  to  the  certificates  required  for  the  third  and  fourth 
payments,  though  he  did  do  considerable  work  upon  both 
sections  of  the  contract  which  were  to  be  covered  by  such 
third  and  fourth  payments  respectively.  The  contract  was 
subsequently  abandoned  by  the  contractor  and  finished  by 
the  owner.  This  statement  should  perhaps  be  qualified  by 
saying  that  the  owner  contends  that  the  building  never  has 
been  actually  finished  and  is  incomplete  to  this  day.  Still, 
the  evidence  shows  that  it  was  substantially  completed, 
and  it  has  been  occupied  by  a  tenant  for  a  considerable 
period  of  time.  The  architect  (who  was  the  owner's  wit- 
ness) virtually  admits  that  the  work  which  Schmohl  subse- 
quently was  employed  by  the  owner  to  do,  and  which  he 
actually  did,  was  all  there  was  to  be  done  in  order  "  to  finish 
McMullen's  job." 

It  appears  that,  adding  to  the  total  amount  actually  paid 
McMullen,  the  contractor,  the  amount  paid  to  Schmohl, 
under  the  subsequent  contract  with  the  owner  in  considera- 
tion of  his  finishing  "  McMullen's  job,"  and  also  several 
additional  items,  concerning  which  there  is  a  dispute  as  to 
whether  they  were  comprehended  in  the  original  contract 
or  to  be  classed  as  extra  work  —  adding  all  these  sums  to- 
gether, there  is  still  quite  a  large  balance  between  the  aggre- 
gate amount  thereof  and  the  original  contract  price. 

To  this  difference  between  the  original  contract  price 
and  the  total  expense  the  owner  has  been  put  to  in  order 
to  complete  the  contract,  these  mechanics'  liens  should 
attach.  There  is  the  strongest  possible  equitable  reason 
for  so  holding;  for,  presumably,  one  of  the  causes  why  the 
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owner  has  been  able  to  complete  at  so  much  less  than  the 
contract  price  is  that  these  very  materials  which  have  gone 
into  his  building  have  not  been  paid  for.  The  referee  has 
given  a  construction  to  the  Mechanic's  Lien  Act  which  I 
do  not  think  the  legislature  ever  intended.  It  would  cer- 
tainly make  of  it,  as  far  as  the  present  case  is  concerned, 
anything  but  a  remedial  statute. 

To  hold  that  the  property  must  be  liable  to  the  liens  up 
to  the  amount  of  this  difference  between  the  contract  price 
and  the  aggregate  amount  of  actual  payment  by  the  owner, 
does  not  make  such  owner  "liable  to  pay  by  reason  of  all 
the  liens  filed  a  greater  sum  than  the  price  stipulated  and 
agreed  to  be  paid  on  such  contract  and  remaining  unpaid 
at  the  time  of  filing  such  lien."  This  construction  limits 
the  owner's  liability  at  the  contract  price,  thereby  giving 
him  his  statutory  protection,  and  also,  within  such  limit, 
gives  the  lienors  the  benefit  of  an  act  passed  for  their  secur- 
ity. It  certainly  was  not  the  intention  to  limit  the  owner's 
liability  to  such  portion  of  the  contract  price  as  happened 
to  be  payable  under  the  express  terms  of  the  agreement  at 
the  time  of  the  filing  of  the  lien.  This  might  in  many  in- 
stances give  the  owner  the  benefit  of  his  building  or  im- 
provement without  paying  the  whole  of  the  contract  price 
or  the  reasonable  value  thereof  (see  Wright  v.  Roberts,  43 
Hun  413 ;  Heckmann  v.  Pinkney,  81  N.  Y.  217).  There  is 
nothing  in  Hayan  v.  Am.  Baptist  Soc.  (ante  p.  131)  which 
conflicts  with  this  view.  It  is  there  conceded  that  a  sub- 
contractor's lien  attaches  "  to  the  extent  of  what  is  due  or 
to  become  due  upon  this  contract." 

The  judgment  must  be  reversed  and  a  new  trial  ordered, 
with  costs  to  abide  the  event.  Upon  such  trial  it  will  be 
well  for  the  court  or  referee  to  find  specifically  upon  the 
question  how  much  was  required  to  complete  the  building, 
or  rather  "to  finish  McMullen 's  job,"  and  therefore  how 
large  a  balance  there  is  to  which  these  liens  may  attach. 
This  may  include  the  determination  of  just  what  was  com- 
prehended in  the  McMullen  contract,  and  how  much  that 
the  owner  has  since  paid  for  must  legitimately  be  consid- 
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ered  extra  work  and  therefore  not  deductible  from  the  fund 
accessible  to  the  liens.  These,  and  perhaps  other  questions 
of  fact,  will  have  to  be  definitely  found  upon,  in  order  that 
the  case  may  be  tried  and  the  liens  made  effectual  on  the 
theory  above  set  forth. 

J.  F.  DALY  and  VAN  HOESEN,  J J.,  concurred. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to 
abide  event. 


ELI    MAcGowAsr,   Respondent,  against  JAMES  C.   DUFF, 

Appellant. 

(Decided  December  6th,  1887.) 

» 

Shortly  before  an  evening's  performance  in  defendant's  theatre,  plaintiff 
applied  at  the  box  office  thereof  for  two  reserved  seats  in  the  orchestra 
for  that  evening's  performance,  and  was  handed  two  tickets,  for  which 
he  paid,  and  on  which  the  designated  seats  were  given  him  and  his 
wife.  Soon  after  they  had  taken  such  seats,  they  were,  without  any 
force  or  ill-treatment,  compelled  to  leave  the  same  by  defendant's 
usher,  who  gave  the  seats  to  persons  holding  tickets  for  that  evening's 
performance.  It  appeared  that  by  mistake  the  ticket  seller  had  sold 
plaintiff  tickets  for  the  previous  evening.  Held,  that  the  facts  did  not 
present  a  case  for  exemplary  damages. 

APPEAL  from  a  judgment  of  this  court  entered  upon  the 
verdict  of  a  jury  and  from  an  order  denying  a  motion  for  a 
new  trial. 

The  facts  are  stated  in  the  opinion. 
Henry  Thompson,  for  appellant. 
Richard  Busteed  $  Son,  for  respondent. 
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PER  CURIAM.  —  [Present,  DALY  and  VAN  HOESEN,  JJ.] 
—  The  learned  judge  told  the  jury  that  "if  there  was  a 
disposition  on  the  part  of  the  defendant's  agent  to  insult 
the  plaintiff,  and  subject  him  to  contempt  and  ridicule, 
which  could  only  proceed  from  motives  or  feelings  of 
malice,  then  the  law  permits  the  imposing  of  exemplary 
damages." 

We  think  that  that  instruction  was  erroneous,  because 
there  is  not  in  the  case  any  evidence  from  which  the  jury 
could  fairly  conclude  that  the  defendant's  employes  wished 
or  intended  to  insult  the  plaintiff,  or  to  subject  him  to 
ridicule  or  contempt ;  and  it  has  often  been  decided  to  be 
error  for  a  judge  to  submit  to  a  jury  a  question  of  fact  that 
does  not  arise  upon  the  evidence,  or  to  give  an  instruc- 
tion that  is  irrelevant  to  the  facts  that  the  evidence  estab- 
lishes, or  tends  to  establish  (Jackson  v.  Odell,  9  Daly  372 ; 
Storey  v.  Brennan,  15  N.  Y.  524 ;  Rouse  v.  Lewis,  2  Keyes 
352;  4  Abb.  App.  Dec.  121). 

The  evidence  showed  that  the  plaintiff,  on  the  evening 
of  December  27th,  1884,  applied  at  the  box  office  of  the 
Standard  Theatre  for  two  reserved  seats  in  the  orchestra, 
and  two  tickets  were  given  to  him,  for  which  he  paid  three 
dollars.  Presenting  the  tickets  to  the  doorkeeper  he  and 
his  wife  were  admitted  to  the  theatre,  when  an  usher,  after 
looking  at  the  coupons  that  were  left  in  the  plaintiff's  pos- 
session after  the  main  part  of  the  tickets  had  been  taken  by 
the  doorkeeper,  designated  the  two  reserved  seats  that  the 
plaintiff  and  his  wife  were  to  occupy.  The  plaintiff  and 
his  wife  had  been  seated  for  ten  minutes,  when  the  usher 
came  and  asked  to  see  their  checks.  When  the  checks 
were  exhibited  to  him,  it  was  discovered  that  they  were  for 
the  previous  night,  December  26th,  and  were  not  for  De- 
cember 27th.  Some  persons  had  presented  to  the  usher 
checks  or  coupons  for  those  very  seats  for  December  27th. 
The  usher  said  that  the  holder  of  the  coupons  for  the  27th 
was  entitled  to  the  seats,  and  that  the  plaintiff  and  his  wife 
must  vacate  them.  After  some  discussion,  which  appears 
to  have  been  temperately  conducted  on  both  sides,  the 
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plaintiff,  moved  by  the  request  of  his  wife,  who  feared  that 
trouble  might  arise,  gave  up  the  seats,  and  left  the  theatre. 
No  force  was  employed,  for  none  was  necessary ;  but  it  may 
well  be  that  force  or  compulsion  would  have  been  resorted 
to  if  the  plaintiff  had  not  yielded  possession  of  the  seats. 
It  is  reasonably  certain  that  the  plaintiff  and  his  wife 
believed  that  compulsion  might  be  used,  though  no  threats 
were  made.  Upon  this  state  of  facts,  it  is  clear  that  if  the 
defendant  had  in  person  done  what  his  usher  did,  a  case  for 
exemplary  damages  would  not  be  presented.  Still  less 
should  the  defendant,  who  was  not  present,  be  punished 
by  exemplary  damages  for  the  act  of  his  servant,  who  com- 
mitted no  violence,  who  was  not  insolent,  and  who  acted 
under  the  full  belief  that  he  was  doing  nothing  more  than 
his  duty,  in  seeing  that  the  holders  of  coupons  got  the 
seats  to  which  the  coupons  showed  them  to  be  entitled 
(Townsend  v.  N.  Y.  Cent.  R.  Co.,  56  N.  Y.  295 ;  Hamilton  v. 
Third  Ave.  R.  Co.,  53  N.  Y.  25). 

If  it  had  appeared  that  the  defendant  had  been  guilty  of 
any  fraud  or  unfair  practice,  and  had  ejected  the  plaintiff 
for  the  purpose  of  carrying  a  dishonest  design  into  execu- 
tion, a  different  question  would  have  arisen. 

The  evidence  showed  that  the  ticket  seller  at  the  box 
office  had  made  a  mistake.  No  satisfactory  explanation 
was  given  as  to  how  the  mistake  occurred,  but  yet  it  is 
probable  that  the  ticket  seller  was  chiefly  to  blame.  If  he 
had  looked  at  the  tickets  before  he  passed  them  to  the 
plaintiff ;  or  if  the  doorkeeper  had  scrutinized  them  care- 
fully when  they  were  presented ;  or  if  the  usher  had  looked 
at  the  date  of  the  coupons  when  the  plaintiff  entered  the 
theatre,  the  error  would  have  been  discovered  before  the 
plaintiff  and  his  wife  had  taken  the  places  that  were  as- 
signed to  them.  But  it  was  only  slight  negligence  after 
all,  and  it  would  be  unjust  to  punish  the  employer  by  vin- 
dictive damages. 

We  have  not  thought  it  necessary  at  this  time  to  express 
any  opinion  as  to  the  plaintiff's  right  of  action.  If  Wood 
v.  Leadbitter  (13  Mees.  &  W.  838)  be  the  law,  the  plain- 
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tiff  has  no  standing  in  court.  But  we  doubt  if  any  Amer- 
ican court  has  fully  adopted  the  decision  in  that  case. 
Barton  v.  Scherpf  (1  Allen  133)  and  McCrea  v.  Marsh 
(12  Gray  211)  seem  to  stop  far  short  of  acquiescing- in  it 
to  its  full  extent.  In  Wood  v.  Peer,  decided  in  1880  by 
the  Supreme  Court  of  Pennsylvania,  the  notion  that  the 
holder  of  a  theatre  ticket  had  merely  a  license  that  could  at 
any  time  be  revoked,  was  disapproved ;  the  court  saying, 
"  The  right  is  more  in  the  nature  of  a  lease,  entitling  the 
holder  to  the  exclusive  possession  of  the  designated  seat 
during  the  performance  on  that  particular  evening"  (see 
7  Am.  Law  Jour.  225;  2  Am.  Law  Rec.  123;  McG-overing 
v.  Staples,  7  Lans.  145). 

Judgment  reversed  and  new  trial  ordered,  with  costs  to 
abide  event. 


NEW  YORK  LIFE  INSURANCE  CCXMPANY,  Plaintiff,  against 
FERDINAND  MAYER  et  al.,  Defendants.  CHAUNCEY 
S.  TRUAX,  Receiver,  Appellant:  LINCOLN  NAT.  BANK 
et  al.,  Respondents. 

(Decided  December  5th,  1887.) 

As  far  as  real  estate  is  concerned,  judgment  creditors  will  acquire  liens 
thereon  in  the  order  in  which  their  judgments  were  docketed ;  and  this 
priority  will  not  be  disturbed  or  affected  by  the  order  in  which  equity 
suits  are  brought  to  set  aside  a  fraudulent  assignment  affecting  such 
real  estate. 

A  suit  in  equity  to  set  aside  a  fraudulent  assignment  or  conveyance  may 
inure  for  the  benefit  of  such  judgment  creditors,  by  removing  an 
apparent  obstacle  in  the  way  of  the  enforcement  of  their  legal  rights, 
but  such  equity  suit,  even  though  resulting  in  a  judgment  setting  the 
assignment  aside,  creates  no  specific  lien  upon  real  estate,  as  it  might 
upon  purely  equitable  assets  or  upon  personal  property. 

Judgment  creditors  will  retain  their  liens,  and  may  enforce  the  same  in 
the  order  of  the  docket,  regardless  of  the  fact  that  junior  judgment 
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creditors  have  been  more  diligent  in  commencing  equity  suits  and  in 
obtaining  therein  decrees  adjudging  the  assignment  void ;  and  a 
decree  simply  adjudging  the  assignment  void  will  be  construed  to 
operate  in  aid  of  the  judgment,  and  not  as  a  waiver  of  the  legal  lien  by 
such  judgment  secured. 

The  wife  of  a  mortgagor  of  land,  as  against  judgment  creditors  of  the 
mortgagor  subsequent  to  his  marriage,  is  dowable  of  the  surplus 
moneys  received  from  a  sale  under  execution  on  a  judgment  of  fore- 
closure of  such  mortgage,  though  she  joined  in  the  mortgage,  and  it 
contained  the  clause  that  the  surplus,  if  any,  should  be  paid  to  the 
husband  or  those  claiming  under  him.  Such  clause  is  intended  to 
relieve  the  mortgagee  from  the  burden  of  ascertaining  to  whom  the 
surplus  belongs  and  the  responsibility  for  its  proper  distribution ;  and 
as  the  wife  cannot  release  her  inchoate  right  of  dower  to  her  husband 
directly,  such  clause  cannot  operate  against  her  dower. 

APPEAL  from  an  order  of  this  court  confirming  the  report 
of  a  referee.. 

The  action  was  brought  to  foreclose  a  mortgage  of  real 
property,  and  a  referee  was  appointed  to  determine  what 
claims  of  creditors  were  liens  upon  the  surplus  arising  from 
the  foreclosure  of  the  mortgage,  and  their  priority. 

The  facts  are  stated  in  the  following  opinion  rendered  at 
Special  Term,  April  29th,  1887. 

BOOKSTA.VER,  J.  —  On  September  24th,  1883,  Ferdinand 
Mayer  owned  individually  the  equity  of  redemption  in  the 
property  sold  under  foreclosure.  At  that  time  he  was  a 
member  of  the  firm  of  F.  Mayer  &  Co.,  composed  of  himself 
and  Benjamin  Mayer,  doing  business  in  the  City  of  New 
York.  On  that  day  he  and  Benjamin  Mayer  made  a  general 
assignment  of  all  their  co-partnership  and  individual  prop- 
erty, including  real  and  personal  estate,  for  the  benefit  of 
creditors.  The  original  assignee  was  removed,  and  finally 
Thomas  L.  James  was  substituted  as  assignee,  and  as  such 
makes  claim  to  these  surplus  moneys. 

In  November,  1883,  and  thereafter,  a  large  number  of 
judgments  were  recovered,  some  against  Ferdinand  Mayer 
individually,  and  others  against  him  and  Benjamin  Mayer, 
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for  firm  debts.  The  plaintiffs  in  these  actions  make  claims 
to  this  surplus,  according  to  their  supposed  interests  in  the 
same.  Some  of  them  insist  that  it  should  be  applied  to  the 
satisfaction  of  money  judgments  against  Mayer  and  against 
his  firm,  in  the  order  of  their  docketing.  Others  insist  that 
the  application  of  this  surplus  should  be  determined  by  the 
order  of  the  commencements  of  actions  in  equity  based  on 
money  judgments,  and  which  have  resulted  in  decrees  set- 
ting aside  as  fraudulent  and  void  the  assignment  made  by 
Mayer  and  his  firm  prior  to  the  recovery  of  the  judgments. 
Holders  of  individual  judgments  against  Ferdinand  Mayer 
claim  that,  as  the  fund  arises  from  his  separate  property, 
they  should  be  paid  before  the  judgments  of  co-partnership 
creditors. 

The  first  of  the  money  judgments  recovered  were  dock- 
eted on  November  19th,  1883,  by  the  Lincoln  National  Bank 
against  Ferdinand  Mayer,  individually,  for  the  sum  of 
$59,627.33,  and  by  Van  Valkenburgh  and  Leavitt  against 
the  firm  of  F.  Mayer  &  Co.  for  sums  aggregating  $54,- 
771.80,  the  latter  being  the  second  judgment  in  point  of 
time. 

Thereafter  four  judgment  creditors'  actions  were  insti- 
tuted to  have  the  general  assignment  before  mentioned  set 
aside  as  fraudulent  and  a  receiver  appointed,  viz. :  Minzes- 
heimer  et  al.  v.  Mayer  et  al.,  begun  December  19th,  1883  ; 
Swift  et  al.  v.  Mayer  et  al.,  begun  February  26th,  1884 ;  Dex- 
ter et  al.  v.  Mayer  et  al.,  begun  March  llth,  1884,  and  Bank  of 
North  America  v.  Mayer  et  al.,  begun  November  20th,  1884. 
All  of  these  actions  were  based  upon  judgments  obtained 
after  the  judgment  of  the  Lincoln  National  Bank  had  been 
docketed.  In  each  decrees  have  been  entered,  declaring 
the  assignment  fraudulent  and  void,  and  in  each  Chauncey 
Traux,  Esq.,  has  been  appointed  receiver  and  has  qualified. 
The  receiver  and  those  whom  he  represents  claim  the  sur- 
plus moneys,  on  the  ground  that  a  lien  was  acquired  on  the 
real  estate  in  question  by  the  judgment  creditors'  actions, 
and  that  the  lien  so  obtained  is  superior  to  that  of  all  prior 
docketed  judgments.  The  Lincoln  National  Bank  claims 
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that  its  judgment  constituted  a  legal  lien  upon  the  prop- 
erty fraudulently  conveyed  by  Ferdinand  Mayer  and  should 
first  be  paid  out  of  the  surplus. 

In  determining  this  question,  it  is  well  to  bear  in  mind 
the  distinction  between  real  and  personal  property ;  when 
and  how  the  lien  of  a  judgment  attaches  to  each ;  and 
what  is  the  nature  of  the  lien. 

As  to  the  lien,  it  is  not  in  strictness  ei£her  jus  in  re,  or 
a  jus  nd  rem  ;  that  is,  it  is  not  a  property  in  the  thing  itself, 
nor  does  it  create  a  right  of  action  for  the  thing ;  but  con- 
stitutes a  charge  upon  the  thing. 

As  between  creditors,  this  charge  or  lien  attaches  to  per- 
sonal property  at  the  time  an  execution  on  the  judgment  is 
issued  to  the  sheriff  for  service ;  so  that,  if  the  junior  judg- 
ment creditor  issues  the  first  execution,  he  takes  priority, 
as  to  personal  property,  over  all  senior  judgment  creditors, 
and  when  the  sheriff  makes  an  actual  levy  on  the  debtor's 
goods  and  chattels,  the  lien  becomes  complete  against  all 
the  world,  including  a  subsequent  purchaser  in  good  faith. 
The  issuing  of  the  execution  to  the  sheriff  fixes  the  order 
of  priority,  as  between  creditors,  as  far  as  personal  property 
is  concerned. 

Not  so  as  to  the  real  estate  of  the  debtor.  In  that  case 
the  order  of  priority  is  determined  by  the  docketing  of  the 
judgment,  and  the  lien  attaches  at  the  time  of  the  docketing. 

These  are  fundamental  principles  and  fix  the  liens  of 
judgments  and  executions  with  mathematical  exactness  in 
all  cases  where  the  debtor  has  not  made  a  fraudulent  dispo- 
sition of  his  property. 

But  the  receiver  claims  that  the  assignment  in  question 
was  voidable  only,  and  not  absolutely  void,  and  that  it  con- 
veyed such  a  title  to  the  assignee  that  no  judgment  lien  did 
or  could  attach  to  the  property. 

On  the  argument  it  was  practically  conceded  that  if  the 
assignment  was  void  on  its  face,  the  lien  of  the  judgments 
would  have  attached,  but  that,  being  voidable  only  by  rea- 
son of  fictitious  debts  inserted  in  the  schedules,  the  lien  of 
the  judgment  could  not  attach.  Is  this  so?  A  fraudulent 
VOL.  XIV  — 21 
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assignment  is  on  the  same  Jooting  as  any  other  fraudulent 
conveyance.  The  statute  of  frauds  declares  a  conveyance 
made  to  hinder,  delay,  or  defraud  creditors,  absolutely  void 
as  against  the  creditors  defrauded. 

Bump  on  Fraudulent  Conveyances  (p.  465,  2d  ed.  p. 
474),  says :  "  The  theory  of  the  law  is,  that  a  fraudulent 
transfer  passes  nothing  as  against  creditors.  For  all  pur- 
poses of  appropriating  the  property  to  the  satisfaction  of 
their  demands,  the  property  is  to  be  deemed  still  vested  in 
the  debtor.  The  legal,  as  well  as  the  equitable  title,  still 
remains  in  him,  and  creditors  who  obtain  judgment  against 
him  afterwards  acquire  liens  upon  his  property  wherever 
such  are  given  by  the  law,  according  to  the  dates  of  their 
respective  judgments,  in  the  same  manner  precisely  as  if  no 
such  transfer  had  been  made." 

White's  Sank  v.  Farthing  (101  N.  Y.  344)  holds :  "  The 
.several  judgments  became  liens  on  lands  fraudulently  con- 
veyed by  Matilda  Farthing,  the  judgment  debtor,  in  the 
order  of  their  docketing,  and  they  could  have  been  sold  on 
execution  issued  on  their  judgments." 

Underwood  v.  Sutdiffe  (77  N.  Y.  62)  also  holds  :  "  Prop- 
erty of  a  debtor  transferred  by  him  in  fraud  of  creditors 
still  remains  as  to  them  the  property  of  the  judgment 
debtor.  If  real  estate,  the  lien  of  the  judgment  against  the 
debtor  attaches  to  it,  and  if  chattels,  they  can  be  seized  and 
sold  on  the  execution  "  (see  also  Chautauqua  County  Bank 
v.  Risley,  19  N.  Y.  369 ;  Walker  v.  White,  36  Barb.  592 ; 
O'Brien  v.  Browning,  49  How.  Pr.  113 ;  Erickson  v.  Quinn, 
50  N.  Y.  697 ;  15  Abb.  Pr.  N.  S.  166  ;  Bergen  v.  Carmen, 
79  N.  Y.  146 ;  Becker  v.  Torrance,  31  N.  Y.  631). 

Not  only  has  this  doctrine  been  repeatedly  announced  in 
the  Court  of  Appeals,  but  it  is  constantly  acted  on  in  the 
case  of  fraudulent  conveyances.  A  judgment  creditor  is- 
sues his  execution  to  the  sheriff,  who  levies  upon  and  sells 
both  real  and  personal  property,  covered  by  such  convey- 
ances. If  the  assignee  or  vendee  commences  an  action 
against  him  or  the  sheriff  for  making  such  levy  and  sale, 
either  may  defend  by  attacking  the  conveyance,  and  if  he 
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succeeds  in  establishing  its  fraudulent  character,  he  is  justi- 
fied in  making  the  levy.  This  can  only  be  upon  the  ground 
that  the  docketing  of  the  judgment  gave  him  a  lien  upon 
the  real  estate,  and  the  levy  of  the  execution  a  lien  upon 
the  personal  property.  The  fact  that  the  conveyance  may 
be  ratified  and  the  fraud  waived  by  one  or  more  creditors 
does  not,  I  think,  affect  its  invalidity  as  against  the  creditor 
who  attacks  the  conveyance  and  shows  the  fraud.  And  if 
he  establishes  its  invalidity,  either  at  law  or  by  proceedings 
in  equity,  brought  for  that  purpose  only,  his  legal  position 
is  the  same  and  the  lien  of  his  judgment  the  same  as  though 
the  conveyance  had  not  been  made.  I  therefore  conclude  that 
the  Lincoln  National  Bank  had  a  lien  upon  the  real  estate 
covered  by  the  mortgage,  and  has  upon  the  surplus  arising 
from  the  foreclosure  of  the  same,  notwithstanding  the  as- 
signment, unless  it  has  done  something  to  waive  that  lien, 
or  omitted  to  do  something  which  renders  the  lien  passive. 

The  receiver  claims  that  the  bank  has  waived  its  lien  by 
commencing  an  action  in  equity  to  set  aside  the  fraudulent 
assignment.  This  action  was  commenced  after  those  in 
which  the  receiver  was  appointed,  and  not  only  prayed  that 
the  assignment  might  be  declared  fraudulent  and  void,  as 
to  it,  but  also,  like  them,  that  a  receiver  should  be  appointed 
and  the  property  fraudulently  conveyed  sold.  Had  this 
prayer  been  granted,  and  a  decree  entered,  appointing  a 
receiver  and  sequestrating  the  property,  there  can  be  no 
doubt,  under  numerous  decisions,  that  the  bank  would  not 
only  have  waived  its  legal  lien,  but  also  that  the  lien  ac- 
quired by  it  under  such  a  decree  would  have  been  subordi- 
nate to  the  receiver's.  But  does  the  mere  fact  of  asking 
such  relief  waive  the  legal  lien  if  not  followed  by  a  decree  ? 
The  plaintiff  in  an  action  cannot  obtain  greater  relief  than 
he  asks  for,  bujb  he  may  at  any  time  take  less  than  all  he 
has  asked  for,  provided  he  has  asked  for  what  he  takes-  In 
actions  of  this  kind,  I  apprehend  it  is  what  he  finally  takes 
that  concludes  him. 

In  Erickson  v.  Quinn  (50  N.  Y.  697,  699 ;  also  15  Abb. 
Pr.  N.  S.  166)  the  plaintiffs,  as  judgment  creditors  of  one 
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O'Malley,  brought  a  creditors'  suit  and  alleged  a  fraudulent 
conveyance  of  certain  lands  by  the  judgment  debtor  to  the 
defendant,  and  asked  for  the  appointment  of  a  receiver  and 
a  sale  of  the  property.  After  a  first  trial  of  the  action,  and 
pending  an  appeal,  plaintiffs  issued  an  execution  upon  their 
judgment  against  O'Malley  and  advertised  the  property  for 
sale,  but  did  not  sell  until  the  judgment  in  the  creditors' 
action  was  reversed,  when  the  property  was  sold  and  bought 
in  by  plaintiffs.  The  action  was  thereafter  treated  as  one 
to  remove  obstructions  to  their  judgment,  and  in  this  they 
prevailed.  The  defendant  afterwards  moved  to  set  the 
judgment  aside,  upon  the  ground  that,  during  the  pendency 
of  the  action,  plaintiffs  had  sold  the  property  in  controversy 
and  had  become  the  purchasers  at  sheriff's  sale,  bidding 
the  full  amount  of  their  judgment  and  thus  satisfying  it. 
The  court  held  that  whether  plaintiffs  had  in  fact  obtained 
satisfaction  depended  upon  the  validity  of  the  title  acquired 
under  sheriff 's  deed,  and  that  the  judgment  in  the  creditors' 
action  was  necessary  to  establish  that  title ;  that  by  it  the 
obstacle  to  their  recovery  and  the  cloud  upon  their  title  was 
removed;  that  both  proceedings  were  harmonized,  both 
necessary  to  give  the  plaintiffs  the  relief  sought  (see  also 
Chautauqua  County  Bank  v.  Risley,  19  N.  Y.  369 ;  Wakeman 
v.  G-rover,  4  Paige  23 ;  Harwell  v.  Links,  87  N.  Y.  638 ;  An- 
derson v.  Roberts,  19  Johns,  at  p.  532 ;  Beck  v.  Burdett, 
1  Paige  305). 

In  the  case  of  White's  Bank  v.  Farthing  (101  N.  Y.  344), 
the  Court  of  Appeals,  after  referring  to  the  right  of  the 
judgment  creditor  to  sell  on  execution  land  which  had 
been  fraudulently  conveyed,  says  :  "  The  plaintiff,  however, 
elected  to  bring  its  action  to  remove  the  alleged  fraudulent 
obstruction  created  by  the  conveyances.  If  it  succeeds  in 
establishing  the  fraud,  it  will  be  entitled  to  a  judgment 
setting  aside  the  conveyances,  simply,  in  which  case  it  can 
proceed  to  enforce  its  judgment  by  a  sale  of  the  land  on 
execution  unembarrassed  by  the  cloud  created,  or  the  court 
may  proceed  further  and  compel  the  fraudulent  grantees  to 
convey  the  lands  to  a  receiver  to  be  sold  to  satisfy  the  plain- 
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tiff 's  judgment.  If  it  simply  sets  aside  the  fraudulent  con- 
veyances, the  land  will  remain  charged  with  the  liens  of  the 
several  judgments  in  the  order  of  their  docketing,  and  the 
proceedings  to  enforce  them  will  be  regulated  by  statute." 

In  the  case  of  the  Lincoln  National  Bank  the  decree 
entered  simply  declared  the  assignment  fraudulent  and  void, 
as  against  the  plaintiff  and  its  judgment,  and  "that  said 
judgment  is  a  lien  on  the  said  real  estate  of  said  Ferdinand 
Mayer  and  Benjamin  Mayer,  which  they  owned  at  the  time 
of  the  making  and  the  delivery  of  the  said  assignment,  the 
same  as  if  said  assignment  had  not  been  made."  It  did  not 
appoint  a  receiver  nor  sequester  the  property,  but  left  the 
bank  to  pursue  its  legal  remedies  untrammelled  by  the  assign- 
ment. In  other  words,  the  equitable  action  was  brought  in 
aid  of  the  legal  remedy,  and  I  do  not  think  it  can  be  success- 
fully contended  that  a  suit  in  aid  of  a  legal  remedy  waives 
the  latter.  In  such  case,  as  was  said  in  McElwain  v.  Willix 
(9  Wend,  at  p.  567),  "  The  aid  of  chancery  is  not  sought, 
strictly  speaking,  for  a  new  process,  or  to  enlarge  the  func- 
tions of  the  legal  process,  but  to  remove  some  extraneous  im- 
pediments by  which  its  functions  are  crippled  or  deranged." 

Actions  in  aid  of  a  legal  remedy  are  broadly  distinguished 
from  those  in  which  the  creditor  seeks  the  creation  of  a  trust 
fund,  out  of  which  his  claim  may  be  satisfied,  or  seeks  to 
satisfy  it  out  of  things  in  action  or  other  equitable  assets, 
which  cannot  be  reached  at  law;  in  the  latter,  it  is  well 
settled  by  numerous  authorities  that  the  creditor  waives  his 
legal  remedies,  and  his  lien  attaches  as  of  the  time  of  com- 
mencing his  suit  in  equity ;  but  in  the  former  he  does  not 
waive  his  lien  —  that  remains  as  fixed  by  law. 

I  therefore  conclude  that  the  bank,  by  docketing  its  judg- 
ment, acquired  a  lien  on  the  real  estate  in  question,  which 
has  not  been  waived  nor  lost  by  anything  it  has  done  subse- 
quently. 

The  relative  position  of  the  claimants  is  not  changed  by 
the  fact  that  the  real  estate  has  been  sold  under  foreclosure. 
The  surplus  moneys  are  to  be  regarded  as  land,  and  are  to 
be  distributed  among  those  who  had  liens  on  the  land  sub- 
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ject  to  the  mortgage,  according  to  their  priorities.  Their 
liens  are  transferred  from  the  land  to  the  surplus  (Averill  v. 
Loucks,  6  Barb.  470 ;  Purdy  v.  Doyle,  1  Paige  558 ;  De  La 
Vergne  v.  Evertson,  1  Paige  187). 

So  far  I  have  treated  the  referee's  report  as  though  it 
related  to  the  surplus  arising  from  the  sale  under  foreclos- 
ure in  the  action,  in  this  court,  of  the  New  York  Life  Ins.  Co. 
v.  Ferdinand  Mayer,  only.  But  the  same  referee  was  ap- 
pointed in  similar  proceedings  in  four  other  foreclosure  ac- 
tions in  the  Supreme  Court,  for  a  like  purpose,  and  his  report 
covers  these  cases  as  well.  The  surplus  in  these  actions  also 
arose  from  the  sale  of  real  estate,  the  property  of  Ferdinand 
Mayer  individually,  and  the  aggregate  of  this  surplus,  in- 
cluding that  in  the  action  of  the  New  York  Life  Ins.  Co.,  in 
this  court,  is  $89,882.27,  while  the  amount  due  on  the  Lin- 
coln Bank  judgment  is  $51,538.28  only,  so  that,  after  satis- 
fying that  judgment  in  full,  there  will  be  left  about  $38,000 
to  be  distributed  among  other  creditors. 

On  behalf  of  Gillis  &  Geoghegan  and  other  judgment 
creditors  of  the  individual  members  of  the  firm  of  Ferdinand 
Mayer  &  Co.,  it  is  claimed  that  the  remainder  should  be  dis- 
tributed among  them  in  preference  to  the  judgment  creditors 
of  the  firm,  and  they  rely  on  the  well-settled  rule  in  equity 
that,  as  between  the  joint  and  separate  creditors  of  partners, 
the  partnership  property  is  to  be  first  applied  to  the  payment 
of  co-partnership  debts,  and  the  separate  property  of  the 
individual  partners  to  the  payment  of  their  separate  debts ; 
and  that  neither  class  of  creditors  can  claim  anything  from 
the  fund,  which  belongs  primarily  to  the  opposite  class  until 
all  the  claims  of  the  latter  are  satisfied. 

But  this  is  not  an  action  to  marshal  the  assets  of  the  insol- 
vent estate,  nor  to  determine  the  claims  and  priorities  as 
between  the  separate  creditors  and  co-partnership  creditors ; 
or  as  between  them  and  creditors  like  Swift  &  Co.,  who,  by 
the  commencement  of  equitable  actions,  have  made  an  equit- 
able levy,  and  who  have  acquired  a  specific  lien  on  the 
assigned  estate.  The  proceeding  is  brought  under  Rule  64 
of  Rules  of  General  Practice ;  and  in  such  a  proceeding  the 
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referee  is  "to  ascertain  and  report  the  amount  due"  the 
applicant  for  surplus  moneys,  "  or  to  any  other  person,  which 
is  a  lien  upon  such  surplus  moneys,  and  to  ascertain  the 
priorities  of  the  several  liens  thereon." 

If  the  surplus  is  charged  with  legal  liens,  equity  will  not 
interfere  with  the  rules  of  law  regulating  its  application. 

The  judgments  of  Van  Valkenburgh  &  Leavitt  were  dock- 
eted on  the  19th  of  November,  1883,  long  before  any 
money  judgments  were  obtained  by  the  individual  creditors 
of  the  members  of  the  firm,  and  long  before  any  proceedings 
in  equity  were  taken  by  such  creditors,  to  enforce  their 
claims.  They  have  taken  precisely  the  same  course  as  that 
pursued  by  the  Lincoln  Bank,  and  under  Averill  v.  Loucks 
(6  Barb.  478),  Meech  v.  Allen  (17  N.  Y.  300),  their  judg- 
ments for  co-partnership  debts  became  a  lien  upon  the  sepa- 
rate real  estate  of  the  partners  from  the  time  of  the  docket- 
ing, with  the  same  effect  as  if  such  judgments  were  for  the 
individual  debts  of  the  partners. 

In  the  case  last  cited,  the  court,  after  stating  the  rule  con- 
tended for  by  the  individual  creditors  in  this  matter,  says  : 
"  This,  however,  is  a  rule  which  prevails  in  courts  of  equity 
in  the  distribution  of  equitable  assets  only.  Those  courts 
have  never  assumed  to  exercise  the  power  of  setting  aside, 
or  in  any  way  interfering  with,  an  absolute  right  of  priority 
obtained  at  law.  In  regard  to  all  such  cases  the  rule  is, 
Equitas  sequitur  legem  (1  Story  Eq.  Jur.  §  553)."  And  the 
opinion  concludes  that  "  there  is  no  doubt  that  at  law  the 
judgment  for  a  partnership  debt  attaches  and  becomes  a  lien 
upon  the  real  estate  of  each  of  the  partners,  with  the  same 
effect  as  if  such  judgment  were  the  separate  debt  of  said 
partner." 

As  the  judgments  of  the  Lincoln  National  Bank  and  Van 
Valkenburgh  and  Leavitt  will  much  more  than  exhaust  the 
whole  surplus,  it  is  unnecessary  now  to  examine  any  of  the 
other  questions  raised  upon  the  appeal,  except  the  claim  of 
Levy  Bros.  &  Co.,  and  of  Regina  Mayer. 

As  to  the  first  of  these  claims,  I  think  the  referee  has 
properly  disallowed  it,  for  the  reasons  stated  in  his  opinion. 
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The  claim  of  Regina  Mayer,  wife  of  Ferdinand  Mayer,  is 
for  the  value  of  her  inchoate  right  of  dower  in  the  surplus 
arising  from  the  sale  under  the  several  mortgages,  and  this 
has  been  allowed  by  the  referee. 

The  question  raised  is  not  free  from  doubt.  On  the  part 
of  the  creditors,  it  is  claimed  that,  as  a  consequence  of  the 
original  making  and  delivery  of  the  mortgage  by  her,  in 
which  it  was  provided  that  the  overplus  of  the  purchase 
money,  if  any  there  should  be,  should  be  rendered  to  her 
husband,  his  heirs,  or  assigns,  and  the  sale  having  taken 
place  according  to  the  terms  of  the  mortgage,  the  surplus 
became  personal  property,  and  should  be  paid  to  him  or  to 
those  who  claim  in  his  right,  and  this  view  seems  to  be  sup- 
ported by  Titus  v.  Neilson  (5  Johns.  Ch.  453)  ;  Bell  v.  Mayor, 
etc.  (10  Paige  55)  ;  Frost  v.  Peacock  (4  Edw.  Ch.  678)  ;  Sick- 
man  v.  Harsen  (98  N.  Y.186)  ;  Moore  v.  Mayor,  etc.  (7  N.  Y. 
110).  On  behalf  of  the  wife,  it  is  claimed  that  inchoate  right 
of  dower  attaches  to  the  surplus,  which  pro  liac  vice  is  still 
to  be  deemed  real  estate,  and  entitles  her  to  claim  her  inter- 
est therein,  under  the  rule  laid  down  in  Jackson  v.  Edwards 
(7  Paige  408)  ;  and  this  contention  seems  to  be  supported  by 
Denton  v.  Naum  (8  Barb.  618)  ;  Mills  v.  Van  Voorhis  (20 
N.  Y.  412) ;  Simar  v.  Ganady^  N.  Y.  298) ;  Douglass  v. 
Douglass  (11  Hun  406)  ;  Matthews  v.  Duryea  (4  Keyes 
525). 

In  the  latter  case,  brought  to  recover  dower  in  the  surplus 
funds  arising  from  sales  under  decrees  of  foreclosure,  the 
husband  of  plaintiff  had  made  a  general  assignment  to  the 
defendant,  Duryea,  in  trust  for  the  benefit  of  creditors,  in 
which  plaintiff  did  not  join.  The  court  was  of  the  opinion 
"  That  the  plaintiff  is  endowable  of  the  surplus  which  re- 
mained after  the  payment  of  the  mortgages  which  had  been 
foreclosed,  is  too  well  settled  to  be  questioned  "  (Hawley  v. 
Bradford,  9  Paige  200  ;  Vartie  v.  Underwood,  18  Barb.  561)  ; 
nor  will  her  right  'be  affected,  whether  the  sales  upon  the 
foreclosure  suits  took  place  before  or  after  the  death  of  her 
husband,  for  it  has  been  decided  in  the  court  that  the  in- 
choate right  of  dower  of  the  wife  is  as  much  entitled  to  pro- 
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tection  as  the  perfected  or  vested  rights  of  the  widow  (Mills 
v.  Van  Voorhis,  20  N.  Y.  412). 

The  claim  of  the  wife,  I  think,  is  supported  by  the  greater 
weight  of  authority,  although  I  find  myself  much  embarrassed 
by  the  provision  in  the  mortgage,  that  the  overplus  should 
be  paid  to  the  husband,  or  those  claiming  under  him.  It  is 
clear  that,  in  such  a  case,  if  creditors  do  not  intervene,  and 
the  surplus  is  paid  to  the  husband,  it  becomes  personal  prop- 
erty in  his  hands,  and  she  can  have  no  dower  in  it ;  but  it  is 
claimed  that  it  was  not  paid  to  him,  and  that,  as  between  her 
and  the  general  creditors  of  her  husband,  there  was  no 
privity  of  contract,  and  that  the  mortgage  was  only  exe- 
cuted by  her  as  a  protection  for  the  particular  debt  secured 
thereby,  and  that,  this  object  having  been*  accomplished,  her 
interest  in  the  surplus  remains  the  same  as  if  the  mortgage 
had  not  been  executed. 

I  am  also  in  great  doubt  whether  such  a  claim  can  be  en- 
tertained in  proceedings  of  this  nature  as,  I  think,  in  such 
proceedings,  only  such  claims  can  be  enforced  as  are  vested 
interests  in  the  lands  or  liens  upon  it  which  have  been 
cut  off  by  foreclosure  (Dunning  v.  Ocean  Sank,  61  N.  Y. 
503 ;  Mut.  Life  Ins.  Co.  v.  Fruchnicht,  3  Abb.  N.  Gas.  135 ; 
Matthews  v.  Durt/ea,  45  Barb.  69;  German  Sav.  Bank  v. 
Sherea,  25  Hun  409;  Fliess  v.  Buckley,  22  Hun  554;  24 
Hun  515;  90  N.  Y.  291).  But  as  the  parties  who,  if  my 
opinion  is  correct,  are  to  receive  this  surplus,  have  appar- 
ently acquiesced  in  this  part  of  the  report,  and  as  the  error 
of  the  referee,  if  he  has  made  any,  in  regard  to  this  question, 
can  easily  be  corrected  on  appeal  after  mature  deliberation, 
I  will  confirm  his  report  in  this  respect  also. 

From  the  order  of  the  special  term  confirming  the  report 
of  the  referee  rendered  on  the  foregoing  opinion,  the  receiver 
appealed. 

Henry  A.  Root,  for  appellant. 
Simpson  Werner,  for  respondents. 
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LARREMORE,  Ch.  J.  —  After  reading  the  opinion  of  the 
learned  judge  who  confirmed  the  report  in  this  proceeding  at 
Special  Term,  and  the  opinion  of  the  learned  referee  therein, 
it  would  be  an  act  of  supererogation  on  my  part  to  further 
discuss  the  main  questions  involved.  I  could  only  go  over 
the  same  ground  which  they  have  covered,  without  showing 
any  more  clearly  than  they  have  done  that  the  results  arrived 
at  are  correct.  I  have  only  therefore  to  announce  my  con- 
currence in  the  conclusions : 

1.  That,  as  far  as  real  estate  is  concerned,  judgment  credi- 
tors will  acquire  liens  thereon  in  the  order  in  which  their 
judgments  were  docketed,  and  that  this  priority  will  not  be 
disturbed  or  affected  by  the  order  in  which  equity  suits  are 
brought  to  set  aside  a  fraudulent  assignment  affecting  such 
real  estate. 

2.  That  suits  in  equity  to  set  aside  a  fraudulent  assign- 
ment  or   conveyance    may   inure  for  the  benefit  of  such 
judgment  creditors  by  removing  an  apparent  obstacle  in 
the  way  of  the  enforcement  of  their  legal  rights,  but  that 
such  an  equity  suit,  even  though  resulting  in  a  judgment 
setting  the  assignment  aside,  creates  no  specific  Hen  upon 
real  estate,  as  it  might  upon  purely  equitable  assets  or  upon 
personal  property. 

That  judgment  creditors  will  retain  their  liens,  and  may 
enforce  the  same  in  the  order  of  the  docket,  regardless  of  the 
fact  that  junior  judgment  creditors  have  been  more  diligent 
in  commencing  equity  suits  and  in  obtaining  therein  decrees 
adjudging  the  assignment  void;  and  that  a  decree  simply 
adjudging  the  assignment  void  will  be  construed  to  operate 
in  aid  of  the  judgment  and  not  as  a  waiver  of  the  legal  lien 
by  such  judgment  secured. 

The  only  question  upon  which  the  judge  at  Special  Term 
expressed  any  doubt  was  that  concerning  the  dower  of 
Regina  Mayer,  the  mortgagor's  wife.  This  matter  he  ap- 
parently sent  to  the  General  Term  for  final  decision,  con- 
firming however  the  report  upon  that  point  as  upon  all 
others.  In  this  we  think  he  did  not  err.  The  learned 
referee  cites  many  cases  to  the  effect  that  the  wife  of  u 
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mortgagor  is  endowable  of  the  surplus  moneys,  even  though 
she  has  joined  in  the  mortgage,  and  we  agree  with  the 
judge  at  Special  Term  that  the  claim  of  the  wife  is  sup- 
ported by  the  weight  of  authority.  Dower  is  justly  one  of 
the  estates  most  favored  by  the  law,  and  the  tendency  of 
adjudication  has  always  been  to  preserve  it  for  the  wife,  if 
this  may  be  done  on  any  tenable  theory.  A  case  in  the 
State  of  Delaware  (Inyram  v.  Morris,  4  Harrington  111), 
affords  perhaps  an  extreme  instance  of  this  disposition  on 
the  part  of  the  courts.  The  law  undoubtedly  is  that  a 
judgment  against  a  husband  recovered  after  marriage  will 
be  a  lien,  not  superior  but  subordinate  to  the  wife's  inchoate 
right  of  dower.  But  in  that  case  the  judgment  was  entered 
on  the  same  day  as  the  marriage,  and  it  was  held  that  the 
dower  was  a  prior  lien  to  the  judgment,  it  not  actually 
appearing  which  in  fact  occurred  first,  the  marriage  or  the 
docketing  of  the  judgment. 

The  surplus  moneys,  according  to  fiction  of  law,  continue 
land  and  subject  to  its  incidents  after  the  sale,  and  we  think 
there  is  every  reason  why  dower  should  attach  thereto  in 
the  same  manner  that  judgments  do.  Nor  do  we  find  any 
serious  embarrassment  in  the  fact  that  the  clause  in  the 
mortgage  in  which  the  wife  joined,  stipulated  that  the 
surplus,  if  any,  should  be  paid  to  the  husband  or  those 
claiming  under  him.  The  wife  might  have  agreed  that 
such  surplus  be  paid  to  her  husband  without  agreeing  that 
he  become  the  absolute  owner  of  the  whole  of  it.  The 
effect  of  the  clause  is,  and  was  intended  to  be,  to  relieve 
the  mortgagee  from  the  burden  of  ascertaining  to  whom 
the  surplus  belongs  and  the  responsibility  for  its  proper 
distribution.  As  a  matter  of  fact,  the  law  of  this  state 
steps  in  and  exonerates  all  persons  from  tins  responsibility, 
by  making  the  distribution  under  fixed  rules  of  practice. 

The  contention  that  the  clause  in  question  operates  to 
vest  the  surplus  moneys  in  the  husband  as  his  sole  property 
cannot  prevail,  because  it  would  in  effect  nullify  a  well- 
known  principle  of  law  for  the  wife's  benefit.  A  wife  may 
not  convey  or  release  her  inchoate  right  cf  dower  to  her 
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husband  directly,  though  she  may  by  joining  with  him  in  a 
conveyance  release  it  to  his  grantee.  If  in  a  case  where  the 
husband  had  no  judgment  creditors,  the  surplus  moneys 
became  his  sole  property  through  the  clause  in  question  in 
the  mortgage,  it  would  be  in  effect  releasing  the  wife's 
inchoate  right  of  dower  directly  to  her  husband,  by  the 
combined  efficacy  of  an  instrument  in  writing  and  a  fore- 
closure suit.  Furthermore,  where  there  are  creditors,  it 
would  be  enabling  those  whose  judgments  were  docketed 
after  the  marriage  to  entirely  over-ride  the  wife's  right  of 
dower,  thus  reversing  a  well-settled  rule  in  this  respect 
above  referred  to.  If  one  will  keep  in  mind,  that,  in  con- 
templation of  law,  the  surplus  moneys  are  still  real  estate, 
any  argument  against  the  wife's  right  may  be  effectually 
answered. 

Nor  do  we  share  in  the  doubt  of  the  learned  judge  as  to 
whether  or  not  such  a  claim  can  be  entertained  in  surplus 
proceedings.  He  was  of  opinion  "  that  only  such  claims 
can  be  enforced  as  are  vested  interests  in  the  land  or  liens 
upon  it  which  have  been  cut  off  by  foreclosure."  In  one 
sense  dower  is  a  vested  interest  in  the  land.  It  is  subject 
to  being  divested  by  death  or  divorce,  but  the  interest  is 
ascertained,  and  the  exact  person  to  take  the  interest  upon 
the  happening  of  a  certain  event  (the  husband's  death)  is 
ulso  ascertained,  and  it  is  therefore  not  an  abuse  of  legal 
terminology  to  speak  of  it  as  a  vested  interest. 

Still,  aside  from  this  consideration,  a  wife's  right  of  dower 
is  not  an  interest  with  which  the  courts  are  disposed  to  be 
technical.  The  powers  of  referees  in  surplus  proceedings 
duripg  recent  years  have  been  greatly  enlarged  by  adjudi- 
cations in  the  Court  of  Appeals,  and  the  tendency  seems  to 
be  to  have  all  questions  affecting  the  ownership  of  or  rights 
in  the  surplus  moneys  finally  determined  on  the  merits  in 
the  surplus  proceedings.  Unless  the  wife's  claim  can  be 
considered  and  allowed  here,  it  will  be  quite  effectually 
barred  forever ;  that  is,  if  the  other  alternative  the  learned 
judge  had  in  mind  was  to  pay  all  the  money  over  to  the 
judgment  creditors.  We  think  there  can  be  no  doubt  as  to 
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the  wife's  right  to  be  endowed  of  this  surplus,  and  to  hold 
that  her  claim  may  not  be  asserted  in  this  proceeding 
would  be  to  concede  that  she  has  a  legal  right,  yet  deny 
her  any  effective  remedy  to  enforce  it. 

The   order    confirming    the    referee's    report    must,  be 
affirmed. 

J.  F.  DALY  and  VAN  HOESEN,  JJ.,  concurred. 
Order  affirmed. 


THE  PEOPLE  OF  THE  STATE  OF  NEW   YORK,  Plaintiffs, 
against  MICHAEL  MEEHAN,  Defendant. 

• 

(Decided  December  5th,  1887.) 

A  judgment  on  a  forfeited  recognizance  will  not  be  discharged  because  of 
the  illness  of  the  surety  at  the  time  the  recognizance  was  forfeited. 

MOTION  to  vacate  a  judgment  upon  a  forfeited  recognizance. 
The  facts  are  stated  in  the  opinion. 
A.  B.  Chalmers,  for  the  motion. 
R.  B.  Martin,  opposed. 

PER  CURIAM.  —  [Present,  LARREMORE,  Ch.  J.,  J.  F.  DALY 
and  VAN  HOESEN,  J  J.]  —  No  case  for  the  discharge  of  the 
judgment  is  made  out.  The  only  reason  presented  is  that 
James  Campbell,  the  surety  on  Median's  recognizance,  was 
confined  to  his  house  by  a  cerebral  trouble,  at  the  time 
the  recognizance  was  forfeited,  and  that  he  never  after- 
wards had  sufficient  mental  capacity  to  transact  business,  or 
even  to  recognize  his  friends.  The  date  of  the  forfeiture  is 
July  2d.  The  district  attorney,  opposing  the  discharge  of 
the  judgment,  shows  that  James  Campbell,  notwithstanding 
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liis  alleged  incapacity,  made  his  will  on  the  31st  of  July, 
and  that  the  persons  who  make  this  application  are  benefici- 
aries under  that  will. 

If  sickness  were  sufficient  to  release  a  surety  from  the 
obligations  he  assumed,  a  recognizance  would  be  of  little 
value.  The  state  must  insist  that  prisoners  on  bail  shall 
be  forthcoming  when  they  are  wanted.  In  this  case,  the 
applicants  say  that  they  know  nothing  of  Meehan,  and  are 
unable  to  discover  anything  concerning  him.  That  is  their 
misfortune.  The  prisoner,  through  the  action  of  James. 
Campbell  in  becoming  his  surety,  is  at  large,  and  has  escaped 
trial.  The  state  is  a  sufferer  by  Campbell's  act.  Until 
Meehan  has  been  tried  and  convicted,  or,  if  he  should  1x3 
acquitted,  until  it  clearly  appears  that  the  state  has  not 
suffered  from  the  disappearance  of  witnesses  for  the  people, 
the  judgment  cannot  be  discharged. 

If  we  should  discharge  the  judgment  because  Campbell 
was  sick,  we  could  not  logically  refuse  to  discharge  judgments 
where,  at  the  time  of  the  forfeiture  of  the  recognizance,  the 
surety  was  necessarily  absent  from  the  city  on  business,  or 
on  his  annual  vacation.  A  recognizance  would  mean  little 
or  nothing,  and  would  be  no  security  for  the  appearance  of 
the  prisoner.  Such  a  state  of  things  might  in  the  end  make 
it  difficult  for  prisoners  to  induce  courts  to  admit  them  to 
bail. 

Motion  denied. 


ALICE  RICHARDS,  Appellant,   against  SAMUEL  KINSLEY, 
Respondent. 

(Decided  December  5th,  1887.) 

The  fact  that  a  director  and  stockholder  of  a  corporation  formed  under 
the  Limited  Liability  Act  of  1875  is  also  a  creditor  of  the  company,  is 
not  a  defense  to  an  action  to  charge  him  with  a  debt  of  the  corporation 
on  the  ground  of  his  having  signed  a  false  annual  report;  but  is  a 
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defense  to  an  action  to  charge  him  with  such  a  debt,  on  the  ground  of 
an  unpaid  subscription  by  him  to  the  corporate  stock. 
The  complaint  in  an  action  against  a  director  and  stockholder  of  such  a 
company  sought  to  charge  him  for  a  debt  of  the  company  on  the 
grounds  that  he  had  not  paid  the  whole  of  his  subscription  to  the 
stock,  and  that  as  director  he  had  signed  a  false  annual  report.  Held, 
that  the  complaint  stated  but  one  cause  of  action,  and  therefore 
defendant  could  set  up  in  defense  that  he  was  a  creditor  of  the 
company. 

APPEAL,  from  a  judgment  of  the  General  Term  of  the 
City  Court  of  New  York  affirming  a  judgment  of  that  court 
sustaining  a  demurrer  to  a  complaint. 

o  *   « 

The  defendant  was,  at  the  times  mentioned  in  the  com- 
plaint in  this  action,  a  director  in  the  American  Opera  Com- 
pany, Limited, — a  domestic  corporation  organized  under  the 
Limited  Liability  Act  of  1875.  The  plaintiff  is  a  judgment 
creditor  of  the  said  corporation  in  the  amount  of  $145.04, 
with  interest  from  January  29th,  1887,  that  being  the  day 
when  said  judgment  was  recovered. 

The  complaint  alleges  the  above  facts,  and  also  that  said 
defendant  was  one  of  the  incorporators  of  said  company  and 
a  stockholder  holding  eighty  shares  of  its  stock  which  he 
has  not  fully  paid  for;  and  also  that  the  original  capital 
stock  of  said  company  was  $250,000,  which  was  increased 
on  the  23d  day  of  July,  1886*  to  $500,000,  of  which  capital 
stock  only  $148,000  has  ever  been  paid  in.  Said  complaint 
further  alleges  that  said  defendant  signed  an  annual  report 
of  such  corporation,  dated  January  3d,  1887,  which  was  filed 
in  the  office  of  the  secretary  of  state,  at  Albany,  New  York, 
on  or  about  the  20th  day  of  January,  1887,  and  which  was 
false  in  several  material  particulars.  Judgment  is  demanded 
against  said  defendant  for  the  amount  of  said  judgment 
recovered  by  plaintiff  as  aforesaid,  against  said  corporation. 

The  answer  denies  that  the  shares  of  stock  held  by  the 
defendant  have  not  been  fully  paid  for ;  admits  that  defend- 
ant is  a  director  in  said  corporation  and  that  he  signed  the 
annual  report  above  referred  to ;  admits,  by  not  denying, 
that  the  whole  of  the  capital  stock  of  said  company  has  not 
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been  paid  in,  and  alleges  that  defendant  has  no  knowledge 
or  information  sufficient  to  form  a  belief  as  to  any  of  the 
other  allegations  in  said  complaint  contained,  including  the 
various  matters  wherein  it  is  charged  in  said  complaint  that 
said  annual  report  was  false. 

For  a  further  and  separate  defense  to  the  cause  of  action 
set  forth  in  the  complaint,  the  defendant  alleges,  "That 
heretofore  and  before  the  commencement  of  this  action, 
the  defendant  advanced  and  loaned  to  the  said  American 
Opera  Company,  Limited,  the  sum  of  $ 8,000,  which  sum  was 
to  be  repaid  to  this  defendant ;  but  the  same  has  not  been 
repaid,  and  there  is  now  due  and  owing  to  this  defendant 
by  the  said  American  Opera  Company,  Limited,  the  sum  of 
$ 8,000,  on  account  of  the  money  loaned  as  aforesaid." 

To  such  so-called  further  and  separate  defense  last  quoted, 
the  plaintiff  demurred  on  the  ground  that  the  same  is  not 
sufficient  in  law,  and  states  no  facts  sufficient  to  constitute 
a  defense  to  this  action.  Such  demurrer  was  overruled  at 
the  Special  Term  of  the  City  Court.  The  interlocutory 
judgment  thereon  entered  was  affirmed  at  the  General  Term 
of  that  court ;  and  from  the  order  of  affirmance  plaintiff 
appealed. 

Win.  W.  Badger,  for  appellant. 
Eaton  $•  Lewis,  for  respondent. 

LAREEMOBE,  Ch.  J.  —  [After  stating  the*facts  as  above.] 
-The  argument  of  the  learned  counsel  for  th<j  appellant 
starts  with  a  misconception  as  to  the  character  of  the  com- 
plaint. It  does  not  state  two  causes  of  action,  and  therefore 
section  483  of  the  Code,  requiring  separate  causes  of  action 
to  be  separated  and  numbered,  does  not  apply. 

Separate  causes  of  action  exist  where  the  plaintiff  might 
demand  separate  judgments  for  different  sums  of  money  or 
different  forms  of  relief  in  distinct  actions  if  he  did  not 
elect  to  include  his  whole  claim  against  the  defendant  in  a 
single  action.  In  the  present  action  the  plaintiff  sets  up 
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separate  grounds  upon  which  she  is  entitled  to  recover  the 
same  amount,  and  two  distinct  theories  upon  which  the 
defendant  is  liable  to  her  for  identically  the  same  sum  of 
money.  But  this  is  no  more  setting  up  separate  causes  of 
action  within  the  meaning  of  section  483  of  the  Code  than 
it  would  be  if  a  plaintiff  should  allege  a  contract  and  also  a 
quantum  meruit  by  which  he  is  entitled  to  recover  the  same 
debt. 

The  only  question,  therefore,  arising  is  whether  the 
matter  in  the  answer  to  which  the  plaintiff  objects,  would, 
if  true,  operate  as  a  defense  to  either  of  the  grounds  upon 
which  the  plaintiff  bases  her  cause  of  action. 

To  the  attempt  to  hold  defendant  liable  in  the  amount  of 
plaintiff's  judgment  against  the  company  on  the  ground  of 
alleged  false  representations  and  mis-statements  of  fact  in 
the  annual  report,  the  matter  complained  of  would  consti- 
tute no  defense,  because  the  liability  so  arising  is  intended 
as  a  penalty  for  the  deceitful  act  of  any  officer  who  misleads 
or  joins  others  in  misleading  the  creditors  of  the  company 
or  the  public  as  to  the  financial  resources  and  pecuniary 
condition  of  the  corporation. 

If  this  were  the  only  ground  upon  which  the  plaintiff 
sought  to  hold  the  defendant  liable  in  the  amount  of  said 
debt,  the  demurrer  would  have  to  be  sustained.  But  if  the 
defendant  establishes  on  the  trial  that  the  statements  con' 
tained  in  the  said  annual  report  were,  as  matter  of  fact,  true, 
then  the  plaintiff  will  still  seek  to  hold  him  liable  for  the 
amount  of  the  debt  in  question  on  the  ground  that  the  cap- 
ital stock  of  the  company  has  not  all  been  paid  in.  It  has 
been  established  by  a  line  of  authorities  in  this  state  that 
in  the  latter  event  the  matter  pleaded  in  the  answer  would, 
if  true,  constitute  a  valid  defense. 

A  creditor  of  a  corporation,  seeking  to  enforce  his  rights, 
has  his  option  of  two  remedies. 

(1)  He  may  bring  an  action  in  equity  for  a  general  ac- 
counting, in  which  all  stockholders  and  creditors  should  be 
parties.  In  such  a  proceeding,  all  the  persons  interested 
would  be  before  the  court;  and  it,  upon  adjusting  the 
VOL.  XIV— 22 
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merits  of  the  controversy,  would  -require  that  all  stock- 
holders pay  in  the  amount  of  their  stock,  and  all  creditors, 
including  such  creditors  as  were  stockholders,  receive  pro- 
portionate dividends. 

(2)  The  creditors  may  proceed  at  law  against  any  stock- 
holder under  the  special  right  to  sue  conferred  by  statute, 
and  hold  such  stockholder  liable  up  to  the  amount  of  his 
stock  subscription.  But  it  has  been  the  settled  law  of  this 
state  for  a  long  period  that  where  a  creditor  chooses  the 
latter  remedy,  the  stockholder  sued  may  set  up  as  a  defense 
that  he  is  himself  a  creditor  of  such  corporation  (Briggs 
v.  Penniman,  8  Cow.  387  ;  Crarrison  v.  Howe,  17  N.  Y.  458 ; 
Mafhez  v.  Neidig,  72  N.  Y.  100 ;  Wheeler  v.  Millar,  90  N. 
Y.  353).  It  is  unnecessary  to  inquire  into  and  state  at 
length  the  reasons  for  this  rule,  as  it  is  now  too  firmly  estab- 
lished to  admit  of  question. 

The  principle  involved  is  discussed  in  Mathez  v.  Neidig 
(supra),  in  which  CHURCH,  Ch.  J.,  uses  the  following  lan- 
guage :  "  I  see  no  reason  why  the  defendant,  as  a  creditor, 
does  not  occupy  as  favorable  a  position  as  the  plaintiff,  and 
there  is  no  justice  in  permitting  the  latter  to  recover  money 
to  which  the  former  has  an  equal  claim,  in  an  action  where 
it  cannot  regularly  be  ascertained  but  that  other  portions 
of  the  aggregate  fund,  which  are  accessible  to  the  plaintiff, 
are  sufficient  to  satisfy  his  demand." 

Of  course  the  debt  against  the  corporation  set  up  by  the 
defendant  must  be  a  bona  fide  one.  The  stockholders  of 
"  bubble  companies  whose  capital  stock  is  not  paid  in  "  can- 
not, as  a  subterfuge,  become  possessed  of  "  the  worthless 
paper  which  the  companies  have  set  afloat,"  and  offset  it  as 
a  valid  defense  to  the  claim  of  an  honest  creditor.  The 
question  of  the  bona  fides  of  an  alleged  debt  due  the  de- 
fendant from  the  corporation  is  one  of  the  questions  of  fact 
to  go  to  the  jury,  in  case  the  plaintiff  seeks  to  recover  on 
one  of  the  grounds  for  her  cause  of  action  alleged  in  her 
complaint,  that  is,  her  attempt  to  charge  the  defendant 
stockholder,  as  such,  under  the  provisions  of  section  37  of 
chapter  611  of  the  Laws  of  1875. 
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Chief  Justice  Me  ADAM  has  shown,  in  his  opinion  on  the 
appeal  to  the  court  below,  that  the  cases  above  cited,  though 
decided  under  the  Manufacturing  Act  of  1848,  are  equally 
applicable  under  the  provisions  of  the  Business  Act  of  1875. 
"  The  language  of  the  several  sections  construed  is  substan- 
tial%  the  same,  and  their  re-enactment  in  the  later  statute 
is  an  adoption  by  the  legislature  of  the  construction  pre- 
viously put  upon  them  by  the  courts  under  the  former  act." 

It  follows,  therefore,  that  upon  one  of  plaintiff's  theories 
and  grounds  of  action,  the  allegation  in  regard  to  defend- 
ant's own  debt  against  the  corporation,  would  (if  true) 
constitute  a  valid  defense  against  the  plaintiff's  claim,  and 
that  the  demurrer  was  rightly  overruled.  The  mere  arrange- 
ment, the  order  in  which  matters  of  defense  are  set  up,  is 
immaterial,  as  the  complaint  sets  forth  but  a  single  cause  of 
action.*  .  .  . 

The  order  of  the  General  Term  of  the  City  Court,  affirm- 
ing the  order  overruling  plaintiff's  demurrer  to  the  defense 
in  question,  should  be  affirmed,  with  costs  of  this  appeal. 

J.  F.  DALY  and  VAN  HOESEN,  JJ.,  concurred. 
Order  affirmed,  with  costs. 


GEORGE  W.  ROGERS,  Respondent,  ar/ainst  DE  WITT   C. 
HANFIELD  et  al.,  Appellants. 

(Decided  December  5th,  1887.) 

The  fact  that  a  city  ordinance  requiring  certain  precautions  to  be  taken 
in  all  cases  of  blasting  is  complied  with,  does  not  prevent  the  continu- 
ance by  the  court  of  an  injunction  pendente  lite  granted  plaintiff,  re- 
straining defendants  from  "so  blasting  the  rock  on  the  premises 
adjoining  the  premises  of  the  plaintiff  that  any  rock  so  blasted  shall 

*  Part  of  the  opinion,  relating  to  a  question  not  affecting  the  decision, 
is  omitted. 
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fall  or  be  thrown  upon  the  premises  of  the  plaintiff,  or  said  premises 
be  in  any  way  injured."  The  ordinance,  being  general,  is  for  the  pro- 
tection of  the  public;  the  court  may  go  further,  and,  where  special 
reasons  exist,  compel  the  excavator  to  carry  on  the  blasting  without 
imperilling  adjoining  premises. 

APPEAL  from  an  order  of  this  court  containing  a  pre- 
liminary injunction. 

The  plaintiff  is  owner  of  a  lot  of  land  on  the  corner  of 
70th  Street  and  9th  Avenue,  in  the  City  of  New  York,  upon 
which  he  is  erecting  a  building.  His  work  has  progressed 
up  to  the  laying  of  the  first  tier  of  beams.  The  defendants 
are  engaged  in  clearing  from  rock  premises  next  adjacent 
on  the  north,  and  plaintiff  alleges  that  they  have  been  neg- 
ligent in  their  blasting,  so  that  large  quantities  of  loose 
rock  have  been  hurled  upon  his  premises  and  into  his  cellar, 
to  his  great  detriment  and  injury ;  that  defendants  have 
threatened  to  continue  blasting  with  the  same  disregard  of 
his  rights,  and  that  he  fears  irreparable  injury  therefrom. 
The  defendants  deny  all  imputations  of  malice  on  their 
part,  as  well  as  the  fact  that  any  substantial  injury  has 
been  done. 

An  injunction  was  granted  pendente  lite  restraining  the 
defendants  from  "so  blasting  the  rock  on  the  premises 
adjoining  the  premises  of  the  plaintiff,  that  any  rock  so 
blasted  shall  fall  or  be  thrown  upon  the  premises  of  the 
plaintiff,  or  said  premises  be  in  any  way  injured."  From 
the  order,  made  after  argument  on  the  return  of  the  order 
to  show  cause,  containing  such  temporary  injunction,  during 
and  until  the  determination  of  the  action,  defendants  ap- 
pealed. 

G-eorge  H.  Foster,  for  appellants. 
W.  G-rigg,  for  respondent. 

LARREMORE,  Ch.  J.  —  [After  stating  the  facts  as  above.] 
—  In  the  affidavits  submitted  by  defendants  it  is  urged  as  a 
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ground  for  the  dissolution  of  the  injunction  that  the  blast- 
ing they  intend  carrying  on  will  not  in  any  respect  injure 
plaintiff's  building.  This  they  give  as  their  opinion  as 
experts,  and  they  further  intimate  that  they  will  proceed 
with  proper  caution,  so  as  not  to  expose  the  building  to  any 
danger.  But,  if  this  be  so,  what  substantial  objection  can 
they  have  to  the  continuance  of  the  injunction  ?  It  merely 
restrains  them  from  doing  what  they  say  will  not  be  done 
anyhow.  One  of  the  strongest  arguments  for  holding  the 
injunction  is  the  fact  that  defendants  are  so  restive  under  it. 

On  the  other  hand,  if  plaintiff's  allegations  as  to  the 
reckless  blasting  heretofore  indulged  in  and  the  resulting 
damage  are  true,  he  certainly  has  just  reason  for  apprehen- 
sion and  valid  cause  to  ask  the  interposition  of  equity. 
His  allegations  are  denied,  but  the  question  of  their  truth 
or  falsity  could  not  be  determined  on  affidavits. 

The  learned  counsel  for  the  defendants  quotes  a  city 
ordinance  requiring  certain  precautions  to  be  taken  in  all 
cases  of  blasting,  and  seems  to  argue  therefrom,  that  if  its  re- 
quirements are  complied  with,  an  excavator  has  discharged 
his  whole  duty,  both  to  the  public  and  his  immediate  neigh- 
bors, no  matter  what  special  circumstances  may  exist,  and 
that  it  is  beyond  the  power  even  of  a  court  of  equity  to 
exact  anything  more  from  him.  In  this,  I  think,  he  errs. 
The  ordinance  is  general  in  its  application  and  for  the  pro- 
tection of  the  public.  It  would  require  identically  the 
same  rules  to  be  observed  whether  the  rocks  being  blasted 
were  situated  in  vacant  lots  or  near  the  greenhouses  of  a 
florist.  But  a  court  of  equity  may  go  further,  and  when 
the  special  reason  exists,  compel  the  excavator  to  carry 
on  the  blasting  without  imperilling  adjacent  buildings.  This 
he  may  do  by  using  smaller  charges  and  heavier  coverings ; 
and  it  is  no  answer  to  such  requirement  to  say  that  more 
time  will  be  consumed,  and  that  the  operation  will  be  more 
expensive. 

I  have  examined  all  the  cases  cited  by  the  counsel  for 
defendants,  in  which  an  injunction  pendente  lite  was  refused, 
and  do  not  find  any  of  them  in  point.  In  New  York  Print- 
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ing  and  Dyeing  Establishment  v.  Fitch  (1  Paige  96),  for 
instance,  the  application  was  for  an  injunction  against 
landing  passengers  from  a  steamboat  on  a  dock  belonging 
to  another.  It  was  there  very  properly  held  that  no  irrep- 
arable injury  would  result  from  denying  a  temporary  in- 
junction. But,  in  the  case  at  bar,  I  think  the  following 
language  from  Mr.  High's  work  on  Injunctions  (§  707) 
states  the  governing  rule  : 

"  So  when  defendants,  in  erecting  a  building  upon  a  lot 
adjoining  the  premises  of  complainants,  are  removing  bricks 
from  the  wall  of  their  building,  to  its  great  injury  and 
detriment,  the  act,  although  a  trespass,  is  of  such  an  irrep- 
arable character  as  to  warrant  an  injunction." 

The  principle  here  involved  is  analogous  to  that  stated 
by  the  text  writer  (see  also  Poughkeepsie  G-as  Co.  v.  Citi- 
zens' G-as  Co.,  89  N.  Y.  493 ;  Fox  v.  Fitzsimmons,  29  Hun 
574 ;  Tribune  Assoc.  v.  The  Sun,  1  Hun  175  ;  and  Bagaley 
v.  Vanderbilt,  16  Abb.  N.  Cas.  359). 

In  my  opinion  plaintiff  has  adequate  cause  to  fear  irrep- 
arable injury,  as  the  authorities  have  defined  that  expres- 
sion, and  the  order  continuing  the  injunction  should  be 
affirmed,  with  costs. 

VAN  HOESEN  and  BOOKSTAVER,  JJ.,  concurred. 
Order  affirmed,  with  costs. 


JAMES  F.  THOMPSON,  Appellant,  against  JAMES  KEARNEY, 
Respondent. 

(Decided  December  5th,  1887.) 

McQ.,  the  owner  of  a  promissory  note  made  by  E.,  and  indorsed  by  A., 
placed  it  in  T.'s  hands  for  collection,  and  T.  brought  suit  thereon  in 
plaintiff's  name,  though  plaintiff  had  no  interest  in  the  note,  and  recov- 
ered judgment.  McQ.  received  payment  of  the  judgment  from  A.,  the 
indorser,  plaintiff  consenting  thereto.  Subsequently  T.  and  K.,  who 
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were  partners,  having  no  knowledge  of  such  payment,  collected  the 
amount  of  the  judgment  from  E.,  the  maker  of  the  note.  Held,  that 
plaintiff  had  no  right  of  action  against  K.  for  the  moneys  so  collected; 
the  judgment  having  been  collected  and  the  moneys  disposed  of  with 
plaintiff's  consent,  he  had  no  further  interest  in  such  judgment  or  the 
subsequent  illegal  proceedings  to  enforce  the  same. 

0 

APPEAL  from  a  judgment  of  the  General  Term  of  the 
City  Court  of  New  York  affirming  a  judgment  of  that 
court  overruling  a  demurrer  to  an  answer. 

The  action  was  brought  to  recover  certain  moneys, 
alleged  to  have  been  collected  for  plaintiff  by  defendant 
acting  as  his  attorney,  and  appropriated  by  defendant. 

The  facts  are  stated  in  the  opinion. 

Alex.  Thain,  for  appellant. 

Roscoe  H.  Channing,  for  respondent. 

VAN  HOESEN,  J.  —  The  answer  is  very  unskilfully  drawn, 
and  is  obnoxious  to  the  criticisms  that  the  plaintiff  has 
made  upon  it.  The  pleader  seems  to  have  thought  it  good 
pleading  to  preface  every  substantial  allegation  of  the 
answer  with  the  words  "for  a  further  answer  and  as  a 
distinct  defense."  If  we  should  take  him  at  his  word,  and 
treat  as  a  separate  and  distinct  defense  every  one  of  these 
allegations,  we  should  have  a  number  of  very  bad  defenses, 
and  an  utterly  worthless  answer.  It  is  only  by  massing 
these  allegations,  and  considering  them  as  one  defense, 
that  the  answer  can  be  sustained. 

The  case  of  Hillman  v.  Hillman  (14  How.  Pr.  456)  is 
authority  for  the  course  that  we  think  it  best  to  pursue.  In 
that  case  the  court  said:  "The  fact  is,  the  complaint  con- 
tains but  a  single  cause  of  action.  The  allegations  are  all 
intended  to  establish  a  single  point.  But  for  the  fact  that 
in  drawing  the  complaint  the  pleader  has  commenced  one 
of  his  paragraphs  by  stating  that  what  he  is  about  to  allege 
is  '  for  a  further  and  distinct  cause  of  action,'  no  one  would 
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have  thought  that  the  complaint  stated  more  than  a  single 
cause  of  action."  The  court  accordingly  treated  the  com- 
plaint as  though  it  contained  only  a  single  cause  of  action. 
We  shall  treat  the  answer  with  the  same  liberality,  and 
regard  it  as  a  single  defense.  Taken  as  a  whole,  it  is  a 
good  answer  to  the  plaintiff's  claim...  The  demurrer  is  to 
the  whole  answer,  thoug"h  the  specifications  are  aimed  at  the 
particular  paragraphs  that  the  defendant  has  called  "  sepa- 
rate and  distinct  defenses."  The  answer  avers  that  one 
McQuade  was  the  owner  of  a  promissory  note,  of  which 
one  Edwards  was  the  maker,  and  one  Allen  the  indorser ; 
that  the  note  was  placed  by  McQuade  in  the  hands  of  Mr. 
Thain  for  collection;  that  an  action  was  brought  by  Mr. 
Thain,  in  the  name  of  Thompson,  who  is  the  plaintiff  in 
this  action,  though,  in  point  of  fact,  Thompson  had  no  inter- 
est in  the  note  ;  that  judgment  was  recovered,  and  that  then 
McQuade,  the  real  owner  of  the  judgment,  received  the 
amount  of  it  from  Allen,  the  indorser ;  that  Thompson  knew 
of,  and  consented  to,  the  payment  of  the  judgment  to  Mc- 
Quade ;  that  subsequently  Thain  and  the  defendant  Kear- 
ney, who  were  partners,  not  knowing  that  the  judgment 
had  been  paid,  collected  the  amount  of  it  from  Edwards, 
the  maker  of  the  note,  and  disposed  of  the  money  by  pur- 
chasing another  judgment  that  had  been  recovered  against 
Edwards  by  one  John  D.  Reifer.  This  statement  may  make 
the  defendant  Kearney  liable  to  Edwards,  but  it  does  not 
create  any  cause  of  action  in  favor  of  Thompson.  He  is 
certainly  not  entitled  to  the  money,  whoever  else  may  be. 
Kearney  having  brought  the  action  in  his  (Thompson's) 
name,  could  not,  except  under  circumstances  that  need  not 
be  considered  here,  dispute  the  right  of  Thompson  to  collect 
the  judgment,  and  receive  its  avails.  But  after  the  judgment 
had  been  collected,  and  the  money  disposed  of  with  Thomp- 
son's consent,  Thompson  had  no  further  interest  in  the 
judgment,  or  in  the  improper  proceedings  that  might  sub- 
sequently be  taken  to  collect  it  a  second  time.  Whether 
Thompson  was  or  was  not  privy  to  the  illegal  proceedings 
that  resulted  in  the  payment  of  the  judgment  twice  over, 
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is  immaterial.     He  has  no  right  to  this  money,  even  though 
Kearney  has  no  right  to  it. 

The  judgment  must  therefore  be  affirmed,  with  costs. 

LAREEMORE,  Ch.  J.,  and  J.  F.  DALY,  J.,  concurred. 
Judgment  affirmed,  with  costs. 


MANUEL  VIADERO,  Appellant,  against  WILLIAM  STACOM, 
Respondent,  impleaded  with  Michael  Morton. 

(Decided  December  5th,  1887.) 

A  person  who  has  consigned  goods  to  an  auctioneer  for  sale  by  auction 
cannot  maintain  an  action  on  the  bond  given  by  the  auctioneer  under 
sections  113,  1985,  and  1986  of  the  New  York  Consolidation  Act,  for 
the  fraud  of  such  auctioneer  in  converting  the  proceeds  of  such  goods 
and  absconding.  The  frauds  and  fraudulent  practices  which  such 
bond  is  designed  to  secure  against,  as  defined  in  sections  1992-1994, 
are  those  committed  upon  purchasers  at  auction  sales,  and  not  persons 
consigning  goods  for  sale  by  the  auctioneer. 

APPEAL  from  a  judgment  of  the  General  Term  of  the 
City  Court  of  New  York  sustaining  a  demurrer  to  a  com- 
plaint and  reversing  an  order  of  the  Special  Term  of  that 
court  overruling  the  demurrer. 

The  plaintiff  entrusted  certain  goods  of  the  value  of  $100 
to  one  Joseph  Morton,  Jr.,  a  duly  licensed  auctioneer  in  the 
City  of  New  York,  to  sell  at  public  auction.  Morton  sold  a 
part  of  the  goods  and  received  for  the  same  $69,  but  never 
accounted  to  plaintiff  for  the  same,  nor  for  the  goods  unsold, 
but  converted  them  to  his  own  use  and  absconded  to  parts 
unknown. 

This  action  is  brought  upon  the  bond  given  by  Morton  as 
auctioneer,  with  the  defendants  Stacom  and  Michael  Morton 
as  sureties,  to  recover  $100  damages.  The  bond  is  dated 
and  was  delivered  September  25th,  1883,  and  is  made  to  the 
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mayor,  aldermen,  and  commonalty  of  the  City  of  New  York, 
in  the  penal  sum  of  $2,000,  and  recites  that  Morton  has  ap- 
plied to  the  mayor  of  the  City  of  New  York  for  a  license  to 
engage  in  and  carry  on  the  business  and  occupation  of  an 
auctioneer,  and  that  the  mayor  has  previous  to  the  granting 
of  the  same  required  the  filing  of  this  bond  pursuant  to 
statute.  The  condition  of  the  bond  is  that  Morton,  his  co- 
partners, clerks,  agents,  and  servants,  shall  well  and  truly 
carry  on  his  said  busmess  of  auctioneer,  and  in  all  things 
obey  and  conform  to  all  laws  of  the  state  of  New  York  and 
all  ordinances  and  resolutions  of  the  Common  Council  of  the 
City  of  New  York,  now  in  force  or  hereafter  to  be  enacted 
or  adopted,  relating  especially  to  the  business  of  auctioneer 
in  the  City  of  New  York,  and  shall  refrain  from  all  fraudu- 
lent, deceitful,  and  dishonest  practices,  and  especially  from 
those  mentioned  in  the  act  of  the  legislature  of  the  state  of 
New  York,  passed  April  9th,  1853,  entitled  "  An  act  to  pun- 
ish gross  frauds  and  to  suppress  mock  auctions." 

The  defendant  Stacom  demurred  to  the  complaint:  (1) 
for  non-joinder  of  Joseph  Morton,  Jr.,  his  principal,  as  de- 
fendant ;  (2)  that  the  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action  against  said  defendant. 
The  demurrer  was  overruled,  the  court  holding  that  the 
plaintiff  was  injured  by  acts  of  the  auctioneer  secured 
against  by  the  bond.  The  General  Term  reversed  the  judg- 
ment of  the  Special  Term,  and  held  that  the  bond  is  penal 
in  its  character,  given  as  a  protection  to  the  general  public 
against  the  gross  frauds  known  as  mock  auctions,  which  the 
statute  of  1853,  referred  to  in  the  bond,  was  enacted  to  sup- 
press. From  this  decision  plaintiff  appealed  to  this  court. 

G-eorge  F.  Langbein,  for  appellant. 
H.  E.  Farnsworth,  for  respondent. 

J.  F.  DALY,  J.  —  [After  stating  the  facts  as  above.]  —  The 
bond  in  question,  having  been  executed  on  September  25th, 
1883,  was  given  under  and  pursuant  to  the  requirements  of 
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the  New  York  City  Consolidation  Act  of  1882,  which  took 
effect  March  1st,  1883,  that  act  making  special  provision  for 
the  giving  of  bonds  by  licensed  auctioneers  in  the  City  of 
New  York.  The  object  of  the  bond,  as  plainly  appears  from 
the  several  provisions  of  the  act  in  question,  is  to  furnish 
indemnity  to  those  persons  who  are  defrauded  by  the  auc- 
tioneer in  the  cases  specified  in  said  act. 

By  section  113  of  the  Consolidation  Act  it  is  provided 
that  the  mayor  shall  have  authority  to  license  auctioneers 
on  their  filing  a  bond  in  $2,000,  and  that  upon  the  com- 
plaint of  any  person  defrauded  by  the  auctioneer  or  his 
clerk,  agent,  or  assignee,  he  is  directed  to  take  testimony 
under  oath  relating  thereto,  and  if  in  his  opinion  the  charge 
be  sustained,  he  shall  revoke  the  license  and  direct  the 
bonds  to  be  forfeited.  More  specific  and  full  provision  as 
to  the  giving  of  the  bond,  its  approval,  and  the  filing  thereof, 
are  made  in  sections  1985  and  1986 ;  and  the  frauds  or 
fraudulent  practices  which  the  bond  is  to  secure  against, 
and  the  proceedings  for  the  forfeiture  of  the  bond,  are  fully 
set  lorth  in  sections  1992,  1993,  and  1994. 

By  section  1992  it  is  made  a  misdemeanor  for  an. auc- 
tioneer to  make  any  false  or  fraudulent  representation  or 
statement  in  respect  to  the  character  of  such  sale,  or  the 
party  authorizing  the  same,  or  the  quality,  condition,  owner- 
ship, or  value  of  any  property  put  up  for  sale,  or  to  put  up 
for  sale  any  property  as  to  which  any  such  false  or  fraudu- 
lent statement  has  been  made  to  his  knowledge.  By  section 
1993  it  is  provided  that  any  person  who  shall  purchase  any 
property  at  public  auction  in  respect  to  which  any  such 
false  or  fraudulent  representation  shall  have  been  made  to 
his  knowledge,  may  sue  and  recover  from  the  auctioneer 
conducting  such  sale,  or  in  whose  name  it  shall  have  been 
conducted,  a  penalty  of  five  hundred  dollars  in  addition  to 
any  damages  sustained  by  him  by  reason  of  such  false  or 
fraudulent  statements  or  representations.  By  section  1994 
it  is  provided  that  the  mayor,  on  the  complaint  of  any  per- 
son having  been  defrauded  by  any  auctioneer,  or  the  clerk, 
agent,  or  assignee  of  such  auctioneer,  doing  business  in  the 
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city  and  county  of  New  York,  is  authorized  and  directed  to 
take  testimony  under  oath  relating  thereto ;  and  if  the  same 
charge  shall  in  his  opinion  be  sustained,  then  he  shall  revoke 
the  license  granted  and  commit  the  parties  for  trial  according 
to  law,  and  direct  the  bonds  to  be  forfeited. 

These  express  provisions  of  law  as  to  when,  in  what  man- 
ner, and  in  what  case  the  bond  is  to  be  forfeited,  exclude 
all  other  cases  and  limit  the  object  of  the  bond  to  those 
specified.  The  bond  is  to  be  forfeited  after  examination  as 
to  offenses  for  which  the  auctioneer  may  be  committed  for 
trial,  and  those  offenses  are,  of  course,  such  as  are  declared 
to  be  misdemeanors  in  a  preceding  section.  The  bond  is 
undoubtedly  to  be  forfeited  for  the  benefit  and  indemnity 
of  the  persons  who  make  the  charge  against  the  auctioneer 
on  which  he  is  examined  by  the  mayor,  and  who  have  been 
defrauded  by  the  false  or  fraudulent  representations  which 
are  so  declared  to  be  misdemeanors,  and  to  whom  the  statute 
gives  an  action  for  a  penalty  of  $500  in  addition  to  damages 
sustained.  No  other  fraud  or  injustice  practised  by  the  auc- 
tioneer will  give  a  right  of  action  upon  his  bond,  because 
the  bond  is  to  be  forfeited  for  the  fraud  specified  in  the  act, 
and  no  other. 

The  plaintiff  in  this  action  was  not  defrauded  by  any  of 
the  practices  specified  in  the  statute.  He  is  a  contract 
creditor  of  the  auctioneer  as  to  his  demand  for  the  proceeds 
of  that  portion  of  the  goods  which  have  been  sold,  and  has 
a  claim  for  damages  for  that  portion  of  the  goods  converted. 
The  frauds  enumerated  in  the  statute  are  those  practised 
upon  purchasers  at  auction  sales.  Breach  of  contract  with 
or  of  duty  towards  persons  consigning  goods  for  sale,  on  the 
part  of  the  auctioneer,  is  not  embraced  among  the  causes 
for  which  the  auctioneer's  bond  may  be  forfeited,  and  for 
which  an  action  upon  it  may  be,  therefore,  maintained. 

It  is  argued  by  appellant  that  the  bond,  being  also  condi- 
tioned that  the  auctioneer  "  shall  well  and  truly  carry  on  his 
said  business  of  auctioneer,"  is  intended  for  the  protection 
and  indemnity  of  all  persons  against  any  breach  of  duty  on 
the  part  of  the  principal  in  the  bond,  and  that  as  to  such 
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persons  there  is  no  necessity  for  the  forfeiture  of  the  bond 
in  proceedings  for  that  purpose  before  the  mayor,  but  that 
such  breach  of  duty  is  a  breach  of  the  condition  of  the  bond, 
and  that  an  action  may  be  maintained  thereon  without  any 
preliminaries.  To  this  it  is  sufficient  to  answer  that  when 
the  statute  prescribes  a  particular  mode  of  proceeding  by 
which  the  bond  is  to  be  forfeited,  that  and  no  other  must 
be  followed,  and  that  mode  is  indispensable.  Besides,  how 
can  it  be  reasonably  maintained  that  the  legislature  intended 
that  persons  injured  by  gross  and  criminal  frauds  of  the 
auctioneer  should  have  their  remedy  postponed  until  they 
had  instituted  and  carried  to  a  successful  termination  a 
prosecution  before  the  mayor,  while  others,  whose  position 
is  in  fact  that  of  contract  creditors,  should  have  immediate 
recourse  to  the  bond. 

It  is  this  special  statutory  enactment,  providing  in  what 
cases  the  bond  may  be  forfeited,  which  distinguishes  the  pres- 
ent case  from  those  cited  and  relied  upon  by  the  appellant. 

The  judgment  should  be  affirmed. 

VAN  HOESEN,  J.,  concurred  in  the  result. 
Judgment  affirmed,  with  costs. 


FINLEY  S.  WEIGHT,  Plaintiff,  against  THE  MAYOR,  ALDER- 
MEN, AND  COMMONALTY  OF  THE  CITY  OF  NEW  YORK, 
Defendants. 

(Decided  December  5th,  1887.) 

Where  exceptions  taken  at  the  trial  of  a  cause  are  ordered  to  be  heard 
at  the  General  Term,  it  is  the  duty  of  the  party  taking  the  exceptions 
to  prepare  the  case  and  to  serve  on  the  opposite  party  copies  of  the 
papers  in  accordance  with  rule  40  of  the  General  Rules  of  Practice. 

MOTION  to  dismiss  exceptions  taken  at  a  Trial  Term  of 
this  court  and  ordered  to  be  heard  at  the  General  Term. 
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At  the  trial  of  the  action  the  complaint  was  dismissed, 
and  plaintiff's  exceptions  were  ordered  to  be  heard  in  the 
first  instance  at  the  General  Term.  The  case  was  settled, 
but  was  not  printed  by  plaintiff.  Defendant  moved  at  the 
General  Term  to  dismiss  the  exceptions  on  the  grounds 
that  plaintiff  had  not  served  printed  copies  of  the  papers 
and  had  unreasonably  neglected  to  bring  the  exceptions  to 
a  hearing. 

Morgan  J.  O'Brien^  for  the  motion. 
Elliot  Sandford,  opposed. 

PER  CTJRIAM.  —  [Present,  LARREMORE,  Ch.  J.,  DALY 
and  VAN  HOESEN,  JJ.]  — It  was  the  duty  of  the  party  who 
excepted  to  the  ruling  of  the  court  to  bring  that  ruling 
before  the  General  Term  for  review.  "  The  exceptions 
must  be  heard  upon  a  motion  for  a  new  trial,  which  must 
be  decided  by  the  General  Term  "  (Code  Civ.  Pro.  §  1000). 
The  plaintiff  ought  to  have  prepared  the  case,  as  he  ex- 
cepted to  the  ruling  that  dismissed  the  complaint.  He  has 
failed  to  prepare  the  case,  and  he  must  be  deemed  to  have 
waived  his  right  to  prepare  one  (rule  33). 

The  respondent  was  regular  in  noticing  the  exceptions 
for  hearing  at  the  General  Term  (§  1000).  As  it  was  the 
duty  of  the  plaintiff  to  prepare  the  papers  on  appeal,  so  also 
was  it  his  duty  to  serve  a  copy  of  the  appeal  papers  on  the 
defendant  and  respondent  (rule  40),  eight  days  before  the 
time  at  which  the  matter  was  noticed  for  argument.  On 
his  failure  to  do  so,  his  adversary  was  at  liberty  to  move, 
on  four  days'  notice,  that  the  cause  be  struck  from  the 
calendar,  and  that  judgment  be  rendered  in  his  favor 
(rule  40).  The  motion  of  respondent  must  be  granted. 

Cause  stricken  from  calendar,  and  judgment  for  defend- 
ant. 
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JAMES  BLEWITT,  Appellant,  against  STEPHEN  H.  OLIN, 
Respondent. 

(Decided  January  3d,  1888.) 

Defendant,  as  trustee  of  an  estate  consisting  of  extensive  apartment 
houses,  employed  De  K.,  husband  of  the  beneficiary,  as  agent  to  take 
charge  of  the  same.  Plaintiff  furnished  labor  and  materials  for  such 
houses  on  De  K.'s  order  without  defendant's  knowledge.  The  income 
received  from  the  houses  was,  by  defendant's  order,  after  De  K.'s  dis- 
charge, and  after  notice  that  plaintiff  looked  to  defendant  for  payment, 
applied  to  the  payment  of  interest  on  a  mortgage  on  the  buildings, 
under  a  prior  promise  to  the  mortgagee  to  make  such  application. 
Held,  that  defendant  was  bound  by  De  K.'s  acts,  and  personally  liable 
for  debts  contracted  by  him  in  the  line  of  his  authority,  though  he  had 
no  funds  in  his  hands  to  pay  the  same;  and  the  delay  by  plaintiff  in 
not  presenting  his  claim  until  after  De  K.'s  discharge  was  no  defense. 

APPEAL  from  a  judgment  of  the  City  Court  of  New  York 
entered  upon  the  report  of  a  referee. 

The  action  was  brought  against  defendant  as  trustee  for 
Mina  De  Kay,  a  married  woman,  under  a  deed  of  trust 
executed  February  15th,  1884,  to  recover  for  goods  sold  and 
materials  furnished  for  work  done  on  certain  houses  known 
as  the  Rutland  Flats,  belonging  to  the  trust  estate.  Other 
facts  are  stated  in  the  opinion. 

Isaac  N.  Miller,  for  appellant. 
Gr.  L.  Rives,  for  respondent. 

VAN  HOESEN,  J.  —  The  amendment  to  the  complaint  that 
was  made  at  the  trial  did  not  change  the  cause  of  action 
from  a  claim  for  goods  sold  and  materials  furnished  into  an 
equitable  action  for  the  enforcement  of  a  trust,  of  which 
the  defendant  was  trustee,  and  the  plaintiff  a  cestui  que 
trust.  If  such  had  been  the  effect  of  the  amendment,  it 
would  have  been  fatal  to  the  action,  for  the  City  Court  has 
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no  jurisdiction  of  suits  in  equity.  The  intention  of  the 
pleader  seems  to  have  been  to  plead  the  facts  that,  in  his 
opinion,  made  the  defendant  liable  to  pay  the  plaintiff's 
claim.  Not  content  with  alleging  that  the  defendant  was 
the  owner  of  the  Rutland  Flats,  he  detailed  the  circum- 
stances under  which  that  ownership  was  acquired,  and  the 
duties  that  it  imposed,  among  which  was  the  payment  for 
work  done  and  materials  furnished  in  preserving  and  main- 
taining the  flats ;  but  I  fail  to  find  anything  to  support  the 
theory  that  the  plaintiff  brought  his  action  as  a  cestui  que 
trust  of  the  defendant. 

The  action  is  for  goods  sold  and  materials  furnished. 
The  defendant,  from  February,  1884,  to  May  1st,  1885,  had 
the  legal  title  to  the  "  Rutland  Flats."  He  was  the  trustee 
of  Mrs.  De  Kay,  and  he  agreed  to  receive  the  rents,  to 
apply  them  to  the  expenses  of  the  trust,  and  to  such  other 
expenses  as  might  be  necessary  and  proper  for  the  mainte- 
nance and  preservation  of  the  property,  and  to  pay  certain 
claims  that  were  specified  in  the  deed  of  trust.  As  the  col- 
lection of  the  rents  and  the  management  of  the  buildings 
required  more  labor  and  more  time  than  the  defendant 
could  afford  to  bestow  upon  duties  of  that  description,  he 
employed  Mr.  De  Kay  as  his  agent.  In  January,  1885,  the 
defendant  became  dissatisfied  with  De  Kay,  and  discharged 
him,  appointing  in  his  place  Mr.  Bliss,  who  acted  as  the 
defendant's  agent  till  the  trust  was  terminated  by  the  sale 
of  the  property  under  foreclosure. 

While  De  Kay  was  in  the  defendant's  employment,  he 
engaged  the  plaintiff  to  do  certain  work  that  the  referee 
found  to  be  "  proper  and  necessary  for  the  maintenance  and 
preservation  of  the  flats."  For  a  part  of  the  work  the 
plaintiff  was  paid  by  De  Kay,  but  at  the  time  De  Kay  was 
discharged,  a  balance  remained  unpaid,  for  which  this  action 
was  brought. 

The  referee  has  found  that  the  defendant  would  be  liable 
to  the  plaintiff  were  it  not  for  the  existence  of  the  follow- 
ing facts,  which  he  thus  collocates :  I  quote  :  "  The  work 
was  done  between  August  1st,  1884,  and  January  23d,  1885 ; 


NEW  YORK  — JANUARY,  1888.  353 

Blewitt  v.  Olin. 

that  is,  after  Blewitt  had  discovered  that  Olin  was  trustee 
for  the  property ;  but  he  does  not  seem  to  have  understood 
that  Olin  as  such  was  liable  as  De  Kay's  principal.  He 
clearly  did  the  work  relying  upon  De  Kay  for  his  pay. 
During  that  six  months  De  Kay,  as  Olin's  agent,  was  per- 
mitted by  Olin  to  pay  out  of  rents  collected  about  $6,600 
for  interest  on  the  mortgages.  The  state  of  the  accounts 
between  Olin  and  De  Kay  was  thus  changed  during  the 
period  in  question,  to  Olin's  prejudice,  through  Blewitt's 
laches,  and  it  would  now  be  unjust  to  hold  Olin  liable  for 
Blewitt's  bill." 

"  The  defendant  claims,"  said  the  referee,  "  that  if  he  had 
known  that  the  plaintiff  claimed  to  hold  him  personally,  he 
would  not  have  allowed  the  money  collected  from  rents  to 
be  paid  out  on  claims  for  which  he  was  not  personally 
liable." 

I  presume  that  the  referee  is  to  be  understood  as  saying 
that  the  counsel  for  the  defendant  had  argued  that  it  was 
improbable  that  the  defendant  would  have  paid  claims  for 
which  he  was  not  personally  liable,  while  there  were  claims 
for  which  he  was  personally  liable  that  remained  unpaid. 
The  force  of  that  argument  is  very  much  weakened  by 
facts  in  the  case  that  are  undisputed.  The  evidence  shows 
beyond  all  question  that  the  defendant,  after  the  removal 
of  De  Kay  from  the  position  of  agent,  paid,  by  the  hands 
of  Bliss,  the  new  agent,  about  $8,000  on  claims  for  which 
he  was  not  personally  liable,  and  that  he  knew,  when  this 
large  amount  was  paid,  that  the  plaintiff  looked  to  him  per- 
sonally for  the  payment  of  the  demand  for  which  this  action 
was  brought.  The  evidence  also  conclusively  shows  that 
the  defendant  considered  that  his  honor  was  pledged  to  the 
payment  of  the  interest  on  the  mortgage,  and  that  he  re- 
moved De  Kay  because  the  latter  diverted  to  other  uses 
money  that  he  felt  bound  in  honor  to  pay  to  the  holder  of 
the  first  mortgage.  If  the  referee  had  found  as  a  fact  that 
the  defendant  had  been  induced  to  pay  interest  on  the 
mortgage  by  his  belief  that  there  was  no  claim  made  against 
him  personally  for  work  done  in  preserving  the  trust  estate, 
VOL.  XIV  — 23 
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I  cannot  see  what  evidence  there  would  have  been  to  sup- 
port the  finding ;  but  he  has  not  so  found  :  he  regards  what 
he  speaks  of  as  the  defendant's  "  claim,"  not  as  a  fact,  but 
as  an  argument.  On  the  28th  of  January,  1885,  the  defend- 
ant wrote  to  De  Kay  that  "  a  Mr.  Peterson  has  called  upon 
me  saying  that  you  sent  him  to  ask  for  the  payment  of  a 
claim.  All  obligations  which  I  contract  will  be  met,  but 
you  must  see  that  it  is  impossible  for  me  to  assume  or  pay 
any  old  claims,  especially  as  I  have  not  been  furnished  with 
any  account."  This  letter,  written  after  De  Kay's  removal, 
was  a  refusal  to  pay  any  bill  for  work  that  had  been  done 
on  the  trust  estate  while  De  Kay  was  the  defendant's  agent. 
It  appears  by  the  testimony  of  Bliss,  which  is  not  disputed, 
that  between  January  27th,  1885,  and  May  1st,  1885,  about 
$12,000  was  collected  by  him  as  rents  of  the  trust  property, 
and  that  of  that  sum  about  §4,000  was  "  expended  for  run- 
ning expenses  incurred  while  he  (Bliss)  was  agent,  and 
that  about  $8,000  was  paid  as  interest  on  the  mortgage." 
It  appears  by  the  referee's  findings  that  "defendant  paid 
by  Bliss,  his  agent,  claims  of  the  same  preferred  class 
(under  the  deed  of  trust)  as  plaintiff's,  that  accrued  and 
were  presented  to  him  subsequently  to  plaintiff's  bill." 

It  was  assumed  by  the  defendant,  as  well  as  by  the  referee, 
that  the  liability  of  the  defendant  for  claims  that  were  in- 
curred by  him  while  De  Kay  was  his  agent  terminated  when 
De  Kay  was  discharged.  It  would  have  been  more  plausible 
to  say  that  the  defendant's  liability  ceased  when  he  had  no 
longer  funds  of  the  trust  estate  in  his  hands,  but  then  it  is 
clear  that  that  conjuncture  did  not  arise  till  some  months 
after  De  Kay's  removal.  Out  of  the  $12,000  that  came  into 
the  defendant's  possession  between  the  time  of  De  Kay's 
dismissal  and  the  first  of  May  thereafter,  and  $8,000  of  which 
the  defendant  paid  as  interest  on  the  mortgage  (for  which  he 
was  not  personally  liable),  he  could  easily  have  paid  (if  he 
had  chosen  to  pay)  the  plaintiff's  claim.  Knowing  that  the 
plaintiff  looked  to  him  for  the  payment  of  his  claim,  the  de- 
fendant nevertheless  paid  out  $8,000  as  interest  on  the  mort- 
gage. How  can  it  be  said,  in  face  of  this  fact,  that  the  de- 
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fendant  would  not  have  paid  the  interest  if  he  had  known  of 
the  plaintiff 's  demand  ?  The  foundation  of  the  defense  fails. 
The  liability  of  a  trustee  for  work  necessary  for  the  preser- 
vation of  the  trust  property  done  by  direction  of  the  trustee 
or  his  duly  authorized  agent,  is  not  disputed.  That  liability 
is  a  personal  liability  (New  v.  Nicoll,  73  N.  Y.  127).  It 
was  the  defendant's  duty  to  know  what  work  was  done 
upon  the  trust  property,  and  what  use  was  made  of  the  trust 
moneys  that  were  received.  It  would  be  most  inequitable  to 
deprive  the  plaintiff  of  his  hire  for  the  reason  that  the  de- 
fendant transferred  to  other  hands  the  duties  that  the  law 
devolved  upon  him,  and  left  the  disbursement  of  the  trust 
fund  to  the  discretion  of  an  agent.  It  is  indisputable  that 
the  agent  did  no  more  than  what  the  defendant  was  bound 
by  his  duty  as  trustee  to  do ;  the  agent  gave  directions  to 
the  plaintiff  and  to  other  mechanics  to  do  such  work  as  was 
necessary  and  proper  for  the  maintenance  and  preservation 
of  the  property ;  he  paid  interest  upon  the  mortgage :  these 
things  the  defendant  had  undertaken  to  do.  If  the  defend- 
ant did  not  know  that  the  property  needed  preservation, 
whose  fault  was  that  ?  If  he  did  not  know  that  mechanics 
were  at  work,  by  the  command  of  his  general  agent,  whose 
fault  was  that? 

If  a  trustee  confides  the  management  of  the  trust  property 
to  a  general  agent,  and  that  agent,  doing  only  what  the  trust 
deed  authorizes,  after  collecting  rents,  pays  one  creditor  in- 
stead of  another,  does  he  do  an  act  that  the  law  will  adjudge 
to  be  to  the  damage  and  prejudice  of  the  trustee  ?  Does  it 
lie  in  the  power  of  the  trustee  to  relieve  himself  from  lia- 
bility to  those  who  have  been  rightfully  employed  by  his 
general  agent  by  saying,  when  called  upon  to  pay  their  just 
demands,  "  I  will  not  pay  you,  because  my  agent  has  paid 
to  A,  B,  and  C  money  that  I  might  have  paid  to  you  if  I 
had  had  a  list  of  all  who  have  demands  against  the  trust 
estate." 

The  liability  of  the  defendant  does  not  at  all  depend  upon 
his  having  trust  funds  in  his  hands.  If,  in  person  or  by  an 
agent,  he  orders  work  to  be  done  upon  the  trust  property, 
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he  is  personally  liable,  whether  he  has  trust  money  in  hand 
or  not.  It  is  no  answer  to  a  debt  that  he  has  incurred,  and 
for  which  he  is  by  law  personally  liable,  that  he  has  paid  out 
all  the  trust  funds  that  he  has  received.  The  cases  to  which 
the  referee  refers  have  no  applicability  to  the  point  involved 
in  this  litigation.  Those  cases  hold  that  though  an  undis- 
closed principal  is  ordinarily  liable,  when  discovered,  for 
goods  that  have  been  bought  for  him  by  an  agent,  yet  he 
may  be  discharged  if  the  seller,  after  ascertaining  that  he  is 
liable,  postpones  his  demand  for  payment  so  long  as  to  lead 
the  principal  to  believe  that  the  seller  has  elected  to  hold  the 
agent  as  his  debtor,  and  if,  acting  under  that  belief,  the  prin- 
cipal then  settles  with  the  agent  for  the  goods.  In  this  case, 
there  was  no  change  in  the  debtor  and  creditor  relations  of 
the  defendant  and  De  Kay  in  consequence  of  any  act  of 
omission  or  of  commission  on  the  part  of  the  plaintiff.  The 
supposed  grievance  of  the  defendant  is  that  he  paid  a  sum 
of  money  that  the  deed  of  trust  made  it  his  duty  to  pay ;  for 
the  payment  of  interest  is  expressly  provided  for  by  that  in- 
strument. The  law  cannot  adjudge  that  a  trustee  is  preju- 
diced by  doing  an  act  that  the  trust  deed  requires  him  to 
perform.  But,  as  I  have  already  said,  if  the  payment  of 
interest  on  the  mortgage  were  injurious  to  the  defendant, 
the  plaintiff  is  not  responsible  for  that  injury,  because  it  is 
indisputable  that  the  interest  was  paid  simply  for  the  reason 
that  the  defendant  considered  himself  bound  in  honor  to 
pay  it. 

There  seems  to  be  no  answer  to  the  plaintiff 's  action,  and, 
therefore,  the  judgment  should  be  reversed  and  a  new  trial 
ordered,  with  costs  to  abide  the  event. 

LARREMORE,  Ch.  J.,  and  BOOKSTAVEE,  J.,  concurred. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to 
abide  event. 
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JENNIE  V.  BUNNELL,  Respondent,  against  ISAAC  STERN 
et  al.,  Appellants. 

(Decided  January  3d,  1888.) 

Plaintiff,  while  in  defendants'  store  for  the  purpose  of  purchasing  a 
cloak,  wishing  to  try  on  a  cloak  which  she  had  selected,  and  fearing 
a  draught,  stepped  into  another  department  with  the  salesman,  where 
she  laid  her  own  cloak  on  a  counter  intended  for  the  exhibition  and 
sale  of  goods,  behind  which  there  was  a  clerk  waiting  on  customers, 
whose  attention  was  not  called  by  plaintiff  to  the  cloak.  She  stepped 
a  few  feet  away  to  the  mirror,  tried  on  the  selected  cloak,  examined 
and  purchased  it,  and  returned  to  the  counter  for  her  own  cloak,  but  it 
was  gone.  Defendants  had  floorwalkers  and  a  detective  in  that  part 
of  their  store,  part  of  whose  duties  it  was  to  see  that  nothing  was 
stolen  from  the  store.  They  endeavored  to  find  the  missing  garment, 
without  avail.  Held,  that  there  was  no  bailment,  as  the  cloak  was  not 
delivered  to  or  accepted  by  any  one  in  defendants'  employ ;  and  even 
if  there  was  a  constructive  deposit,  it  was  a  mere  gratuitous  bailment 
for  the  bailor's  benefit,  and,  there  being  no  gross  negligence  or  fraud, 
plaintiff  could  not  recover. 

APPEAL  from  a  judgment  of  the  District  Court  in  the 
City  of  New  York  for  the  Seventh  Judicial  District. 

The  facts  are  stated  in  the  opinion. 
M.  S.  Isaac,  for  appellants. 
L.  B.  Bunnell,  for  respondent. 

BOOKSTAVER,  J.  —  The  action  was  brought  to  recover 
the  value  of  a  cloak,  lost  by  plaintiff  while  shopping  in  de- 
fendants' store.  She  had  gone  into  the  store  for  the  pur- 
pose of  buying  a  cloak  or  wrap.  After  looking  at  several  in 
the  department  where  they  were,  she  took  hers  off,  to  try 
on  one  she  had  selected,  but  feeling  a  draft  there,  she  was 
shown  into  another  department,  plaintiff  carrying  her  own 
cloak,  and  the  clerk,  the  new  garment.  When  in  the  other 
department  plaintiff  placed  hers  on  a  counter  intended  for 
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the  exhibition  and  sale  of  goods.  At  the  time,  a  clerk  was 
behind  this  counter,  engaged  in  her  ordinary  duties  of  wait- 
ing on  customers.  Plaintiff  did  not  call  the  attention  of  the 
clerk  to  her  cloak,  nor  ask  permission  to  leave  it  there. 
There  were  forms  for  the  exhibition  of  garments  near,  but  it 
is  in  dispute  whether  or  not  there  were  chairs,  on  which 
plaintiff's  cloak  might  have  been  put ;  the  testimony  does 
not  show  that  there  was  any  place  specially  provided  for 
leaving  garments  while  trying  on  new  ones.  After  leaving 
her  cloak  on  the  counter,  plaintiff  walked  about  eight  feet 
away,  to  a  mirror,  where  she  put  on  the  selected  garment 
and  examined  it.  Within  five  minutes,  she  concluded  to 
buy  the  new  wrap,  and  returned  to  the  counter  for  hers ; 
but  it  was  gone. 

The  defendants  had  three  floorwalkers  on  that  floor,  a  part 
of  whose  duty  it  was  to  see  that  nothing  was  stolen  from 
the  establishment ;  they  also  had  a  detective  for  the  same 
purpose.  One  of  the  floorwalkers  and  the  detective,  with 
the  clerks,  endeavored  to  find  the  missing  cloak,  but  with- 
out avail,  and  the  supposition  is  that  it  was  stolen.  On 
this  state  of  facts,  the  justice  found  a  verdict  for  plaintiff. 

Such  a  result  can  only  be  sustained  on  the  theory  that 
the  defendants  owed  some  duty  to  the  plaintiff  respecting 
the  custody  of  her  cloak,  which  they  failed  to  perform. 

It  is  clear  such  a  duty  could  not  have  arisen,  until  the 
plaintiff  had,  in  some  way,  parted  with,  and  the  defendants 
had  assumed  the  custody.  Even  an  innkeeper  is  not  liable 
for  property  left  in  his  inn  by  one  not  a  guest ;  nor  is  he 
responsible  to  his  guest  for  property  never  in  his  actual  or 
constructive  custody  (  Grrinnell  v.  Cook,  3  Hill  485 ;  Crasten- 
hofer  v.  Glair,  10  Daly  265).  Nor  is  a  common  carrier  of 
passengers  liable  to  the  latter  for  articles  of  clothing  left  in 
the  seats  of  an  ordinary  railway  carriage,  without  being 
actually  delivered  to  the  care  of  the  carrier's  servants  (Town 
v.  Utica  £  Schenectady  R.  Co.,  1  Hill  47).  A  different 
rule  has  been  laid  down  in  some  of  the  states,  in  respect  to 
articles  of  clothing,  etc.,  left  in  parlor  coaches  where  an 
extra  compensation  has  been  paid  for  the  accommodation 
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furnished  ;  but  even  in  respect  to  these  coaches,  it  has  been 
held  that  if  the  article  is  left  in  an  exposed  place,  the 
carrier  will  be  relieved  from  liability  (  Whitney  v.  Palace 
Car  Co.,  9  Northeast.  Rep'r  619). 

In  this  case,  the  plaintiff  certainly  kept  the  possession  of 
her  cloak,  until  she  voluntarily  left  it  on  a  counter  intended 
for  the  exhibition  and  sale  of  goods,  and  then  she  did  not 
call  the  attention  of  defendants'  servants  to  the  fact,  nor 
did  any  of  them  take  charge  of  it ;  so  that  even  under  the 
strict  rules  applied  to  innkeepers  and  common  carriers,  it 
is  extremely  doubtful  whether  this  action  would  lie.  But 
such  rules  have  never  been  applied  to  shopkeepers.  The 
defendants'  liability,  if  any,  must  be  found  in  the  law  govern- 
ing bailments. 

In  order  to  constitute  a  bailment,  there  must  be  a  person  to 
make  the  bailment,  a  person  to  whom  the  bailment  is  made  ; 
and  the  actual  or  constructive  acceptance  by  the  latter  of 
the  thing  bailed,  in  trust  to  be  safely  delivered  to  the  bailor 
on  demand  (Schouler  on  Bailments  40  ;  Story  on  Bailments 
§§  44,  59,  60,  156,  etc.).  The  duties  and  responsibilities  of 
a  bailee  cannot  be  thrust  upon  one  without  his  knowledge 
and  against  his  consent.  They  must  be  voluntarily  assumed 
by  the  party  to  be  charged  or  his  agents  duly  authorized 
(First  Nat.  Bank  v.  Ocean  Nat.  Bank,  60  N.  Y.  278  ;  Story 
on  Bailments  §  60). 

In  this  case  there  was  no  actual,  and  we  think,  there  was 
no  constructive  acceptance  of  the  care  of  plaintiff's  property 
by  defendants,  and  consequently  no  bailment. 

But  granting  that  the  mere  laying  of  the  cloak  on  the 
counter  without  bringing  the  fact  to  the  attention  of  de- 
fendants' servants  was  a  constructive  deposit,  it  was  for 
the  benefit  of  the  bailor  alone,  and  constituted  a  gratuitous 
bailment  only;  and  there  could  be  no  recovery  without 
proving  gross  negligence  or  fraud  (Edwards  on  Bailments 
§  43;  Story  on  Bailments  §§  68,  72;  ffillis  v.  R.  Co.,  33 
Northwest.  Rep'r  643).  No  such  proof  was  offered  in  this 
case.  While  the  defendants  showed  that  they  had  floor- 
walkers on  that  floor,  and,  as  far  as  appears,  the  same  care 


360  COURT  OF  COMMON  PLEAS. 

Bunnell  v.  Stern. 

and  general  oversight  was  taken  of  plaintiff's  cloak  as  was 
taken  of  their  own  goods. 

Plaintiff  contends  that  the  general  invitation  extended  to 
all  to  enter  their  store  and  deal  with  defendants,  and  the 
readiness  on  their  part  to  allow  her  to  take  off  her  own 
cloak  and  try  on  a  new  article,  coupled  with  the  expected 
sale  of  the  same  and  the  plaintiff's  determination  to  buy  it, 
constituted  both  an  invitation  to  take  off  her  cloak,  and  a 
valuable  consideration  for  its  care. 

It  is  difficult  to  perceive  how  a  mere  hope  to  make  a 
profit  on  the  sale  of  a  garment,  without  providing  specially 
for  the  custody  of  the  article  removed,  makes  a  valuable 
consideration  for  such  care.  And  it  cannot  be  contended 
that  the  profit  which  would  have  been  made  on  such  sale 
was  the  consideration ;  for  if  there  had  been  no  sale,  there 
would  plainly  have  been  no  consideration;  and  thus,  for 
precisely  the  same  acts  on  the  part  of  the  defendants, 
directly  opposite  results  would  follow,  depending  on  the 
event  of  the  negotiations  or  the  whim  of  the  customer. 
This  cannot  be  the  case. 

In  Carpenter  v.  Taylor  (1  Hilt.  193)  it  was  held  by  this 
court  that  a  restaurant  keeper  was  not  liable  for  articles 
left  in  or  stolen  from  his  restaurant,  although  it  must  be 
presumed  that  the  keeper  made  a  profit  on  what  he  sold. 

In  Rea  v.  Simmons  (141  Mass.  561)  the  plaintiff  went 
into  a  clothing  store  to  buy  a  suit  of  clothes.  He  was 
directed  to  a  closet  where  he  could  try  on  the  suit,  and 
leave  his  own  until  it  could  be  ascertained  whether  it  fitted. 
He  left  his  clothing  in  the  place  designated,  while  he  re- 
turned to  see  whether  the  garments  fitted.  After  he  had 
done  so,  he  went  back  to  the  closet  to  put  on  his  own 
clothing,  and  found  that  his  watch  and  pocket-book  had 
been  stolen.  In  that  case,  the  facts  were  much  stronger 
than  in  this ;  and  yet  it  was  held  that  no  such  negligence 
was  shown,  on  the  part  of  the-  shopkeeper,  as  entitled  the 
customer  to  recover. 

In  the  case  under  consideration,  the  negligence,  if  any, 
was  on  the  part  of  the  plaintiff,  in  leaving  her  property  on  a 
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counter  not  intended  for  such  purpose,  but  for  the  sale  of 
goods;  and  that,  without  calling  the  clerk's  attention  to 
the  fact.  It  would  be  unreasonable  to  hold  the  defendants 
responsible  for  the  neglect  of  care  of  property  which  was 
never  knowingly  in  their  possession,  and  concerning  which 
they  never  assumed  any  relation  of  trust  or  duty. 

We  do  not,  at  this  time,  jntend  to  decide  whether  or  not 
it  would  have  been  within  the  sphere  of  the  clerk's  employ- 
ment to  have  taken  charge  of  the  plaintiff's  property,  even 
if  left  with  her,  so  as  to  render  her  principals  responsible 
for  it,  in  the  event  of  its  loss.  Nor  do  we  intend  to  pass 
upon  the  question  of  the  liability  of  the  principals,  if  the 
deposit  of  the  property,  where  it  was  placed,  had  been  called 
to  the  attention  of  the  clerk ;  as  it  is  not  necessary  to  the 
decision  of  this  case. 

The  judgment  must  be  reversed  and  a  new  trial  ordered ; 
and,  under  the  stipulation,  disbursements  of  appeal  only 
allowed  to  appellant. 

VAN  HOESEN,  J.,  concurred. 

Judgment  reversed  and  new  trial  ordered,  with  disburse- 
ments of  appeal. 


THE  CHEMICAL  NATIONAL  BANK  OF  NEW  YORK,  Plaintiff, 
against  AUGUSTUS  W.  COLWELL  et  a/.,  Defendants. 

"(Decided  January  3d,  1888.) 

The  indorsee  of  a  promissory  note  of  a  corporation,  who  received  it  for 
full  value  before  maturity,  is  not  debarred  of  his  remedy  thereon 
against  the  trustees  of  the  company  for  a  failure  to  file  the  annual 
report,  because  the  note  was  assigned  to  such  indorsee  by  a  co-trustee 
jointly  liable  with  defendants  for  the  default  and  the  statutory  penal- 
ties attached  thereto,  where  the  indorsee  had  no  notice  of  such  liability ; 
and  it  does  not  rest  on  such  indorsee  to  prove  want  of  notice  on 
proof  of  the  common  default  of  plaintiffs  indorser  and  the  defendants. 
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The  by-laws  of  an  incorporated  company  provided  that  the  directors 
should  "  serve  for  the  term  of  one  year  or  until  such  time  as  their  suc- 
cessors shall  be  elected."  Held,  that  the  word  "  or"  should  be  read  as 
"  and,"  and  defendant,  having  been  duly  elected,  must  be  considered 
liable  as  a  director  until  it  should  be  shown  by  him  that  a  successor 
was  elected. 

EXCEPTIONS  taken  by  plaintiff  to  a  dismissal  of  the  com- 
plaint at  a  Trial  Term  of  this  court,  directed  to  be  heard 
in  the  first  instance  at  the  General  Term. 

The  action  was  brought  against  the  defendant  Augustus 
W.  Colwell  and  four  others  as  directors  of  the  "New  York 
Lumber  Auction  Company,  Limited,"  a  corporation  organ- 
ized pursuant  to  the  act  of  June  21st,  1875,  to  charge  them 
with  the  statutory  liability  incurred  for  failure  to  file  an 
annual  report  within  twenty  days  after  the  1st  day  of 
January,  1886.  The  complaint  alleged  the  making  by 
the  company,  on  July  2d,  1886,  of  its  promissory  note  for 
$2,200,  payable  on  October  2d,  1886,  to  its  own  order ;  and 
the  indorsement  and  delivery  thereof  by  the  company,  and 
the  indorsement  in  blank  by  Latimer  E.  Jones  and  B.  L. 
Ludington,  and  its  delivery  so  indorsed  before  maturity  to 
plaintiff;  and  non-payment  when  it  fell  due;  the  incorpo- 
ration of  plaintiff,  and  of  the  said  company ;  failure  to  file 
the  said  annual  report,  etc. 

The  defendant  Augustus  W.  Colwell  answered  separately, 
denying  that  he  was  a  director  of  the  company  after  No- 
vember 5th,  1885,  and  denying  the  allegations  as  to  the 
making  of  the  note,  and  the  non-filing  of  the  report. 

It  was  proved  on  the  trial  that  the  indorser  of  the  note, 
Latimer  E.  Jones,  was  a  director  of  the  company,  and 
co-trustee  with  the  other  defendant,  Augustus  W.  Colwell, 
when  the  note  was  made,  and  when  default  was  made  by 
all  the  directors  in  failing  to  file  the  annual  report  in 
January,  1886 ;  that  Jones  indorsed  the  note  on  July 
3d,  1886,  the  day  after  its  date,  and  procured  it  to  be  dis- 
counted by  the  plaintiff  on  July  21st,  1886,  and  was  cred- 
ited in  his  individual  account  with  the  plaintiff  with  the 
proceeds  thereof,  which  he  drew  out  during  said  month. 
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The  complaint  was  dismissed  on  the  ground  that  the 
plaintiff  was  the  assignee  of  Jones,  who,  being  a  co-trustee 
with  defendant,  was  disabled  from  maintaining  an  action 
against  the  latter  for  the  statutory  penalty ;  and  that  if  the 
indebtedness  was  not  originally  contracted  with  Jones,  the 
note  had  no  inception  until  after  the  term  of  office  of 
Colwell  as  director  had  expired. 

Jones  <$•  Roosevelt,  for  plaintiff. 

J.  Alfred  Davenport,  for  defendants. 

J.  F.  DALY,  J.  —  [After  stating  the  facts  as  above.]  — It 
is  undoubtedly  the  settled  law  of  this  state,  as  contended 
by  defendant,  that  no  cause  of  action  against  a  trustee  or 
director  of  a  corporation  founded  upon  neglect  to  file  the 
annual  report,  can  accrue  to  a  co-trustee,  upon  a  debt  of 
the  corporation  to  him  if  he  held  office  at  the  time  of  the 
default ;  and  that  the  assignee  of  the  claim  of  such  delin- 
quent co-trustee  against  the  corporation  cannot  hold  the 
other  trustee  (Briggs  v.  Easterly,  62  Barb.  51 ;  Bronson  v. 
Dimmock,  4  Hun  614;  Knox  v.  Baldwin,  80  N.  Y.  610; 
Me  Clave  v.  Thompson,  36  Hun  365). 

But  it  has  never  been  held  that  the  holder  of  a  promis- 
sory note  of  the  corporation,  who  received  it  for  full  value 
before  maturity  without  notice  of  the  facts,  cannot  have 
recourse  against  the  trustees  for  the  statutory  penalties, 
because  the  note  at  some  time  was  the  property  of  a  co- 
trustee  jointly  liable  with  them  for  the  same  penalties. 
The  distinction  between  the  bona  fide  holder  of  a  negoti- 
able promissory  note,  and  the  mere  assignee  of  a  demand  is 
obvious  enough.  The  latter  takes  the  demand  subject  to 
all  equities  to  which  it  was  subject  in  the  hands  of  the 
assignor,  while  the  former  holds  the  note  free  of  all  such 
equities.  Now  the  principle  on  which  the  assignor  is  barred 
from  recovering  is,  that  it  would  be  unjust  and  inequitable 
to  permit  one  who  is  himself  in  default  to  enforce  against 
his  co-trustee  the  penalty  for  an  omission  of  which  they  are 
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equally  guilty,  and  thereby  to  reap  an  advantage  from  his 
own  wrong;  and  the  principle  on  which  the  assignee  is 
barred  from  recovering  is  that  the  assignor  can  convey  to 
his  assignee  no  greater  right  than  he  possesses  himself.  But 
this  greater  right  is  just  what  the  bona  fide  holder  of  a 
promissory  note  does  take  by  the  indorsement  and  transfer ; 
and  if  the  defense  to  his  claim  against  the  delinquent  trus- 
tees is  only  the  equity  which  exists  among  them  or  in  their 
favor  against  one  of  their  number,  who  was  a  prior  holder 
of  the  note,  such  defense,  under  the  well-settled  principles 
that  govern  the  rights  of  bona  fide  holders  of  negotiable 
paper,  must  fail.  The  plaintiff,  as  such  a  bona  fide  holder 
of  the  company's  paper,  is  an  "  outside  creditor,"  in  the 
language  of  Briggs  v.  Easterly  (above),  for  whom  the 
remedy  given  by  the  statute  was  intended,  because  he  does 
not  represent  the  trustee  who  transferred  the  note  to  him 
any  more  than  he  represents  any  other  prior  holder.  He 
derives  his  title  through  such  indorser,  but  not  his  rights ; 
they  are  wholly  independent. 

It  is  suggested  that  the  original  debt  in  Knox  v.  Baldwin 
(above)  was  upon  a  promissory  note.  The  plaintiff  was 
not  a  holder  before  maturity ;  he  was  assignee  of  a  judg- 
ment obtained  upon  the  debt,  and  had  none  of  the  rights  of 
a  bona  fide  holder. 

I  think,  therefore,  that  the  plaintiff  was  entitled  to  re- 
cover against  the  defendants  because  the  indebtedness  was 
created  by  the  making  of  the  note  on  July  2d,  1886,  on 
which  date  it  is  conceded  that  the  defendants  were  in 
office  as  directors,  and  were  then  delinquent  as  to  their 
report ;  the  fact  that  the  indebtedness  so  created  was  in 
favor  of  one  of  the  directors  being  immaterial,  as  it  was  in 
the  form  of  a  negotiable  promissory  note  of  which  plaintiff 
subsequently  became  the  holder,  before  maturity,  for  full 
value,  without  notice  that  its  indorser  Jones  was  a  co-direc- 
tor with  the  other  defendants,  and  equally  chargeable  with 
them  for  default  in  filing  the  report. 

It  is  suggested  by  defendant  that  plaintiff  was  bound  to 
prove  affirmatively  want  of  such  notice,  because  defendant 
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had  overcome  the  presumptidn  of  good  faith  by  proving 
a  defense,  viz. :  the  common  directorship  and  default  of 
plaintiff's  immediate  indorser  and  the. other  defendants. 
This  defense  did  not  cast  on  plaintiff  the  burden  of  show 
ing  want  of  notice.  It  is  only  where  the  maker  of  the  note 
shows  that  it  was  obtained  from  him  by  fraud  or  duress 
that  the  holder  will  be  required  to  show  under  what  cir- 
cumstances and  for  what  value  he  became  holder.  This 
appears  from  the  cases  cited  by  defendant  (First  Nat. 
Bank  v.  Grreen,  43  N.  Y.  298 ;  Case  v.  Mech.  Bank  Assoc., 
4  N.  Y.  166  ;  Vallett  v.  Parker,  6  Wend.  615). 

The  exceptions  should  be  sustained  and  a  new  trial  or- 
dered, with  costs  to  abide  the  event. 

VAN  HOESEN,  J — The  case  of  Van  Amburg  v.  Baker 
(81  N.  Y.  46)  does  not  bear  upon  the  question  of  the  de- 
fendant's tenure  of  office.  In  that  case  it  appeared  that 
the  trustees  of  the  Mott  Brick  Company  were  to  hold  office 
for  the  year  ending  February  25th,  1875.  The  act  (§  4)  pro- 
vides that  though  their  term  of  office  had  expired,  trustees, 
if  their  successors  had  not  been  chosen,  might  still  bind  the 
company  by  their  acts.  The  Court  of  Appeals  held  that 
that  provision  did  not  extend  the  term  of  office  of  the 
trustees,  but  merely  made  the  company  responsible  for  their 
acts  if  they  continued  to  officiate  after  the  expiration  of 
their  term,  when  their  successors  had  not  been  elected.  In 
this  case  the  term  of  office  of  the  defendant  had  not  ended. 
The  duration  of  the  term  is  fixed  by  the  by-laws,  of  the 
company.  Section  1  of  those  by-laws  provides  that  the 
directors  shall  "  serve  for  the  term  of  one  year,  or  until  such 
time  as  their  successors  shall  be  elected."  The  word  "  or  " 
must  be  read  as  "  and,"  for  the  intention  evidently  was  that 
the  trustees  should  serve  for  one  year  and  thereafter  until 
their  successors  should  be"  elected.  Even  if  it  should  be 
adjudged  that  the  note  had  no  validity  until  the  21st  of 
July,  when  it  was  discounted  by  the  plaintiff,  the  defendant 
would  not  be  freed  from  liability,  for  there  is  no  evidence 
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that  his  successor  had  then  been  elected.     Indeed,  there  is 
no  evidence  that  he  ever  had  any  successor. 

Exceptions  sustained  and  new  trial  ordered,  with  costs 
to  abide  event. 


JAMES  GALLAGHER,  Respondent,  against  THE  CHRIS- 
TOPHER AND  TENTH  STREET  RAILROAD  COMPANY, 
Appellant. 

(Decided  January  3d,  1888.) 

In  an  action  for  wages  as  a  driver  or  conductor  on  a  horse-car  railroad, 
the  defense  was  a  breach  of  a  special  agreement  made  by  plaintiff,  by 
which,  for  a  violation  of  either  of  the  rules  requiring  plaintiff  to  reg- 
ister every  person  getting  upon  the  car  and  prohibiting  him  from 
receiving  fare  from  a  passenger,  the  sum  of  $15  was  to  be  deducted 
from  his  wages  then  due  or  to  become  due,  such  sum  to  be  considered 
as  liquidated  damages  and  not  as  a  penalty,  and  a  report  of  detectives 
of  a  violation  of  such  rules  to  be  conclusive  evidence.  Held,  that  such 
agreement  was  valid  and  binding;  that  a  failure  to  discharge  plaintiff 
immediately  upon  the  alleged  breach  was  no  waiver;  and  that  it  did 
not  avail  plaintiff  to  deny  a  breach  of  such  agreement  duly  reported 
by  two  detectives. 

APPEAL  from  a  judgment  of  the  District  Court  in  the 
City  of  New  York  for  the  Fourth  Judicial  District. 

The  facts  are  stated  in  the  opinion. 
C.  H.  Russell,  for  appellant. 
TJios.  H.  Smith,  for  respondent. 

PER  CTJRIAM. —  [Present,  VAN  HOESEN  and  BOOKSTA- 
VER,  J J.]  —  This  action  was  brought  to  recover  wages  as  a 
driver  or  conductor  on  defendant's  road,  from  July  31st  to 
August  6th,  1887,  amounting  to  $9.38.  The  defense  was  a 
special  agreement  with  plaintiff,  and  a  breach  thereof  by 
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him,  whereby  the  sum  of  $15  became  due  from  him  to 
defendant. 

The  material  portions  of  the  contract  are  as  follows : 

"  Rule  8.  Conductors  .  .  .  must  register  every  person 
getting  upon  the  car."  • 

"  Rule  10.  No  conductor  will  be  permitted  to  receive  a 
fare  from  a  passenger,  directly  or  indirectly/' 

And  for  a  violation  of  either  of  these  rules,  it  provides 
that  "  the  sum  of  $15  shall  be  deducted  from  the  wages 
then  or  thereafter  due  to  him ;  and  it  is  mutually  under- 
stood and  agreed  that  the  amount  so  deducted  shall  belong 
to  the  company,  as  liquidated  damages,  and  not  as  a  fine 
or  penalty  or  otherwise."  And  it  further  provides  that  a 
report  of  detectives  of  the  violation  of  the  foregoing  rules 
shall  be  conclusive  evidence  of  such  violation,  and  shall 
bar  the  conductor  of  all  right  to  recover  the  money  retained 
from  the  wages. 

On  the  trial,  it  was  proved  by  two  detectives  that  it  was 
a  fact,  that  on  the  7th  day  of  July,  plaintiff  had  violated 
both  of  the  foregoing  rules,  and  they  had  so  reported.  By 
the  terms  of  the  agreement,  this  report  was  made  conclusive 
on  the  plaintiff.  His  denial  of  the  fact,  therefore,  cannot 
avail  him. 

The  validity  of  such  a  contract  has  been  passed  upon  by 
this  court,  in  Birdsall  v.  Twenty-Third  St.  R.  Co.  (8  Daiy 
419).  And  the  same  case  holds  that  the  omission  of  the 
company  to  discharge  the  conductor  immediately  upon  the 
discovery  of  the  violation  of  the  rule,  was  not  a  waiver  of 
the  agreement. 

We  think  that  this  case  falls  within  the  rule  thus  laid  down, 
and  that  the  judgment  should  be  reversed  and  a  new  trial 
ordered,  with  costs  of  this  appeal  to  the  appellant. 

Judgment  reversed  and  new  trial  ordered,  with  costs. 
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GEORGE  GUNTHER,  Respondent,  against  Louis  DARMSTADT 
et  a£.,  Respondents,  impleaded  with  ABRAHAM  STEERS, 
Appellant. 

(Decided  January  3d,  1888.) 

A  building  contractor  drew,  in  favor  of  his  sub-contractor,  the  follow- 
ing order  on  the  owner  of  the  building :  "  Please  pay  Abraham  Steers 
or  order  two  thousand  dollars  and  charge  the  same  to  the  balance  due 
on  my  contract  for  the  erection  of  two  buildings  [describing  them]." 
Held,  that  the  fact  that  the  order  was  by  its  terms  negotiable  indicated 
an  intention  of  the  parties  that  it  should  partake  of  the  character  of 
commercial  paper,  which,  taken  in  connection  with  the  fact  that  the 
drawer  knew  that  there  was  nothing  due  him  at  the  time,  and  that 
payments  had  been  made  for  the  work  without  reference  to  the  time 
of  payment  stipulated  in  the  contract,  was  sufficient  to  sustain  the 
finding  that  the  order  was  a  mere  draft,  and  not  an  order  on  a  par- 
ticular fund  which  would  operate  as  an  assignment. 

APPEAL  from  a  judgment  of  this  court  entered  upon  the 
report  of  a  referee. 

The  action  was  for  the  foreclosure  of  a  mechanic's  lien. 
The  facts  are  stated  in  the  opinion. 

The  report  of  the  referee  to  whom  the  action  was  referred 
adjudged  that  the  defendants  lienors,  Moller  and  St.  John, 
Hoyt,  &  Co.,  were  entitled  to  the  money  found  due  from 
the  defendant  owner,  Darmstadt,  to  the  defendant  contrac- 
tor, Douglas,  and  that  the  defendant  Steers  was  not  entitled 
to  any  part  thereof.  From  the  judgment  entered  upon  this 
report  the  defendant  Steers  appealed. 

E.  ff.  Moeran,  for  appellant. 

Austen  G-.  Fox,  for  Moller,  respondent. 

Charles  W.  Dayton,  for  St.  John  et  a/.,  respondents. 

J.  F.  DALY,  J.  —  The  appellant  Abraham  Steers  claims  a 
portion  of  the  moneys  due  from  the  owner  to  the  contractor 
by  virtue  of  the  following  order : 
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"  New  York,  September  28th,  1885. 
"  Louis  DARMSTADT,  ESQ.,  49  Ann  Street,  N.  Y.  City :  - 

"  Please  pay  Abraham  Steers  or  order  two  thousand  dol- 
lars and  charge  the  same  to  the  balance  due  on  my  contract 
for  the  erection  of  two  buildings  on  south  side  of  Sixtieth 
street  300  feet  of  First  Avenue  in  the  City  of  New  York. 

"NATHAN  DOUGLAS." 

Douglas  was  the  contractor  with  Darmstadt,  the  owner, 
for  the  erection  of  the  buildings,  and  having  purchased 
from  Steers  lumber  to  be  used  in  the  buildings,  gave  the 
above  order  to  one  Thompson,  the  collector  and  super- 
intendent for  Steers,  telling  him  that  there  was  about  $3,000 
due  him,  the  contractor,  on  the  job,  and  that  the  order 
would  be  paid  in  a  few  days.  Thompson  presented  the 
order  to  Darmstadt  the  day  after  it  was  drawn  and  asked 
him  for  the  money.  According  to  Thompson's  testimony, 
Darmstadt  looked  at  his  ledger,  figured  up  $3,000  due  on  the 
contract,  and  said  he  should  not  pay  the  money  that  day, 
but  it  would  be  paid  in  a  few  days ,  that  Thompson  asked 
him  if  he  would  not  give  his  note,  as  they  wanted  to  use  the 
money,  but  that  Darmstadt  refused  ;  and  that  Thompson  did 
not  ask  him  to  accept  the  order.  He  also  says  that  the  order 
was  to  apply  on  the  amount  due  from  Douglas  to  Steers, 
but  that  Douglas  did  not  receive  credit  for  the  amount. 

From  the  testimony  of  Douglas,  the  drawer,  it  would  ap- 
pear that  nothing  was  due  him  from  Darmstadt  at  the  time 
he  drew  the  order,  and  that  he  had  no  general  credit  with 
the  latter,  and  that  the  money  was  to  become  due  when  the 
buildings  were  completed,  which  was  three  or  four  weeks 
after  that. 

Darmstadt,  the  owner,  swears  that  he  did  not  tell  Thomp- 
son that  the  order  would  be  paid  in  a  few  days,  but  referred 
him  to  his  son,  and  kept  the  order  to  give  the  latter.  The 
son,  Louis  F.  Darmstadt,  swears  that  he  saw  Thompson 
three  or  four  days  after,  who  asked  him  if  his  father  was 
going  to  accept  the  order,  and  contended  that  it  had  been 
accepted  by  his  father  taking  it;  that  he  looked  after 
VOL.  XIV  — 24 
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the  buildings  for  his  father  and  made  payments  to  Douglas 
right  along  without  reference  to  the  number  of  payments 
provided  for  in  the  contract. 

It  was  argued  by  the  appellant  Steers  that  the  order  in 
question  operated  as  an  assignment  pro  tanto  of  the  moneys 
subsequently  coming  due  under  the  contract  between  Darm- 
stadt and  Douglas,  and  that  he  should  be  paid  the  amount 
thereof  in  preference  to  the  persons  who  subsequently  filed 
liens  against  the  buildings.  The  referee  held  that  it  was  a 
mere  draft,  and  that  the  circumstances  attending  the  draw- 
ing and  delivery  of  it  did  not  indicate  an  intention  to 
assign  any  part  of  the  fund.  The  ground  for  his  decision 
was  that,  under  the  authorities,  the  direction  in  the  draft  to 
pay  and  charge  to  the  balance  due  on  the  drawer's  contract 
merely  designated  a  source  of  reimbursement,  and  was  not  a 
direction  to  pay  out  of  the  particular  fund ;  that  the  draft 
was  intended  as  a  negotiable  instrument  by  the  direction 
to  pay  to  Steers'  "order";  that  Darmstadt  did  nothing  to 
recognize  Steers'  right  to  the  fund,  and  Douglas  did  not 
receipt  for  the  amount  to  Darmstadt  (Brill  v.  Tattle,  81 
N.  Y/454;  Schmittler  v.  Simon,  101  N.  Y.  554;  Gibson  v. 
Lenane,  94  N.  Y.  183). 

It  was  held  in  Brill  v.  Tuttle  that  when  the  order  is  not 
negotiable  and  its  language  is  ambiguous,  the  attendant  cir- 
cumstances may  be  shown  to  ascertain  the  intention  and 
understanding  of  the  parties.  In  Sehmittler  v.  Simon  it  is 
said  that  the  insertion  of  words  expressly  making  the  paper 
negotiable  was  quite  significant,  and  indicated  an  intention 
on  the  part  of  all  the  parties  that  it  should  be  transferable 
and  partake  of  the  character  of  commercial  paper,  and  that 
any  contingency  inferable  from  the  language  of  the  draft 
making  the  amount  payable  thereon  indefinite  and  uncertain 
would  tend  largely  to  depreciate  its  value  for  such  purpose 
and  defeat  the  intention  with  which  it  was  apparently  made ; 
and  that  in  all  the  cases  where  an  order  had  been  held  to 
operate  as  an  equitable  assignment  of  a  fund,  there  were 
either  special  phrases  contained  in  the  instrument  indicating 
an  intent  to  have  it  so  operate,  or  ambiguous  language  used 
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which,  construed  in  the  light  of  surrounding  circumstances, 
justified  the  inference  of  a  limitation  of  liability:  citing 
Parker  v.  Syracuse  (31  N.  Y.  376)  ;  Alger  v.  Scott  (54  N.  Y. 
14)  ;  Hunger  v.  Shannon  (61  N.  Y.  251) ;  Ehrichs  v.  De  Mill 
(75  N.  Y.  370) ;  and  Brill  v.  Tuttle.  If  the  paper  be  regarded 
as  a  direction  to  pay  the  amount  out  of  the  designated  fund 
when  it  should  accrue,  then  it  operates  as  an  assignment 
pro  tanto  of  such  fund;  if  it  be  intended  as  a  direction  to 
the  drawee  to  advance  the  amount  of  the  order  without  re- 
gard to  the  state  of  the  account  and  charge  the  amount  thus' 
advanced  to  the  drawer,  and  for  tne  drawee  to  subsequently 
reimburse  himself  out  of  the  sums  to  become  due  from  him 
to  the  drawer  on  the  specified  account,  then  it  is  not  an 
assignment.  The  question  is  whether  the  draft  was  drawn 
upon  the  general  credit  of  the  drawer  or  upon  a  particular 
fund  (Brill  v.  Tuttle,  above). 

In  the  case  of  the  order  before  us  we  have  the  fact  that 
it  is  by  its  terms  negotiable,  a  circumstance  regarded  as  con- 
trolling in  Brill  v.  Tuttle  ;  but  if  not  decisive- upon  the  ques- 
tion of  the  intent  of  the  drawer  and  payee,  then,  according 
to  Schmittler  v.  Simon,  it  is  quite  significant,  and  indicates  an 
intention  that  the  order  should  partake  of  the  character  of 
commercial  paper,  because  its  value  as  such  would  be  largely 
depreciated,  and  such  intention  would  be  defeated  by  con- 
struing it  to  be  an  assignment  of  a  fund  or  part  of  a  fund, 
thereby  making  payment  indefinite  and  uncertain,  because 
contingent  upon  the  drawer  becoming  entitled  to  such 
fund.  Starting  with  this  strong  evidence  of  the  inten- 
tion of  the  parties,  we  have  the  fact  that  the  drawer  knew 
that  there  was  nothing  due  him  at  the  time  it  was  made, 
and  that  payments  had  been  made  to  him  by  the  drawee 
for  his  work  under  the  contract  without  reference  to  the 
time  of  payment  stipulated  in  the  contract.  As  Louis 
F.  Darmstadt  testifies,  "I  made  payments  to  Douglas 
right  along  without  reference  to  the  number  of  payments 
provided  for  in  the  contract."  It  was  evidently  drawn  in 
the  hope  that  it  would  be  honored  without  regard  to  the 
fact  that  payment  under  the  contract  had  not  matured,  and 
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without  any  intention  that  payment  should  be  deferred  or 
be  contingent  upon  earnings  under  the  contract. 

There  is  but  one  case  cited  by  appellant  which  holds  that 
a  negotiable  order  in  the  form  of  that  under  discussion 
operates  as  an  assignment.  In  St.  John  v.  Vaupel  (Com. 
PI.  Spec.  T.  June,  1887)  there  was  such  an  order,  but  the 
evidence  in  the  case  as  to  what  transpired  between  the 
drawer  and  payee  when  the  order  was  made,  showed  that  it 
was  intended  as  an  appropriation  of  moneys  to  fall  due  in 
the  future,  and  was  not  drawn  on  the  general  credit  of  the 
drawer,  for  there  was  no  such  credit. 

The  judgment  should  be  affirmed,  with  costs  against  appel- 
lant in  favor  of  the  respondents  Moller  and  St.  John,  Hoyt, 
&Co. 

LARREMORE,  Ch.  J.,  and  VAN  HOESEN,  J.,  concurred. 
Judgment  affirmed,  with  costs,  accordingly. 


WILLIAM  S.  HODGE,  Respondent,  against  GEORGE  W.  NEW- 
TON et  a?.,  Appellants. 

(Decided  January  3d,  1888.) 

Plaintiff  was  hired  by  defendants  by  oral  contract  for  one  year,  the  ser- 
vices to  commence  at  a  fixed  date  some  days  after  the  making  of  the 
contract.  At  the  end  of  the  year  he  continued  iu  defendants'  employ 
in  the  same  capacity,  receiving  the  same  wages,  for  three  months, 
when  he  was  discharged  without  cause.  Held,  that  the  first  contract 
was  continued  for  another  year  by  plaintiff's  holding  over  by  the  im- 
plied consent  of  defendants ;  that  the  new  contract  could  not  be  af- 
fected by  the  alleged  invalidity  of  the  old  one  as  in  violation  of  the 
statute  of  frauds ;  and  that  the  question  of  the  invalidity  of  the  first 
contract  on  such  ground  could  not  be  raised,  the  contract  having  been 
fully  performed. 

APPEAL  from  a  judgment  of  the  General  Term  of  the 
City  Court  of  New  York  affirming  a  judgment  of  that  court 
entered  upon  the  verdict  of  a  jury. 
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The  facts  are  stated  in  the  opinion. 
Wilbur.  Larremore,  for  appellants. 
Charles  Putzel,  for  respondent. 

J.  F.  DALY,  J.  —  The  plaintiff  was  hired  by  the  defend- 
ants as  salesman  for  one  year  from  October  10th,  1885,  at  a 
salary  of  $1,500  per  annum  and  his  travelling  expenses.  The 
hiring  took  place  some  days  before  the  date  fixed  for  the 
commencement  of  the  services,  and  was  not  in  writing. 
The  agreement  was  fully  kept  and  performed  by  both  parties, 
and  upon  the  expiration  of  the  year,  on  October  10th,  1886, 
plaintiff  continued  in  the  employ  of  defendants  in  the  same 
capacity  and  receiving  the  same  wages,  and  without  any 
new  agreement.  On  January  10th,  1887,  he  was  discharged 
without  cause,  and  brought  this  action  for  damages,  claiming 
under  an  implied  contract  for  a  year  from  October  10th, 
1886.  The  action  was  tried  before  a  jury,  and  a  verdict 
rendered  in  his  favor,  the  court  instructing  the  jury  that  if 
they  found  that  there  was  originally  a  contract  for  one  year, 
although  it  was  void  by  the  statute  of  frauds,  and  if  the 
plaintiff  thereafter  continued  with  the  defendants  in  the 
same  capacity  without  any  new  arrangement,  they  might 
find  that  there  was  a  new  contract  for  the  ensuing  year. 
To  this  the  defendants  excepted. 

The  general  rule  is  that  where  one  is  hired  for  a  year  and 
continues  in  the  service  after  his  term  has  expired  without 
any  new  contract,  the  first  contract  is  renewed  by  the  ac- 
quiescence of  the  parties  for  another  year ;  the  continuance 
in  the  employment  of  the  hirer  with  the  consent  of  the  lat- 
ter after  the  time  specified  in  the  contract  being  equiva- 
lent to  a  new  hiring  for  the  same  time  on  the  same  terms 
(  Wallace  v.  Devlin,  36  Hun  275  ;  G-reer  v.  People's  Teleph. 
Co.,  50  Super.  Ct.  517 ;  Vail  v.  Jersey  $c.  Manuf.  Co.,  32 
Barb.  564 ;  Huntingdon  v.  Claflin,  38  N.  Y.  182). 

The  appellant  contends  that  this  rule  cannot  apply  where 
the  original  contract  for  a  year  was  void  under  the  statute 
of  frauds,  because  it  was  not  in  writing  and  when  made  was 
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not  to  be  performed  within  a  year.  The  reason  for  this 
exception  to  the  general  rule  is  not  apparent.  The  new 
contract  is  implied  from  what  is  presumed  to  be  the  intention 
of  the  parties  ascertained  from  their  acts ;  that,  having  on 
both  sides  carried  out  a  hiring  for  a  year,  and  continuing  in 
the  same  relation  without  making  a  new  arrangement,  they 
enter  into  a  new  contract  upon  the  same  terms.  This  new 
contract  is  valid  under  the  statute,  because  it  is  made  the 
instant  that  performance  under  it  commences,  and  being 
valid  in  itself,  it  cannot  be  affected  by  the  invalidity  of  the 
old  one.  There  is,  besides,  no  question  of  invalidity  as  to 
that,  because  it  has  been  fully  performed. 

The  appellants  rely  upcfn  the  case  of  Blanck  v.  Littell  (9 
Daly  268)  ;  but  that  was  not  a  case  of  implied  renewal  of 
contract ;  there  was  an  express  agreement  for  a  new  hiring, 
made  before  the  new  term  was  to  commence,  and  therefore 
within  the  statute. 

•  The  appellants  also  contend  that  the  proof  shows  that  the 
original  contract  was  not  for  one  year,  but  for  a  longer 
period,  and  that  these  services  were  rendered  thereunder, 
and  that  contract  being  invalid  because  not  in  writing  and 
to  commence  on  a  day  subsequent  to  its  date,  plaintiff  can 
have  no  claim  except  for  services  actually  performed.  No 
evidence  was  given  by  defendants  as  to  the  terms  of  the  orig- 
inal hiring ;  the  proof  on  that  point  is  the  testimony  of  plain- 
tiff and  his  wife.  From  their  testimony  it  appears  that, 
although  plaintiff  was  led  to  believe  that  his  engagement 
with  defendants  would  be  a  permanent  one,  yet  that  he  was 
not  engaged  for  more  than  one  year.  No  set  time  was  fixed 
except  for  the  beginning  of  the  employment,  but  the  salary 
was  stated  to  be  $1,500  a  year,  and  the  hiring  was  by  the 
year ;  and  the  jury  might  find  an  engagement  for  one  year. 

The  judgment  and  order  appealed  from  should  be  affirmed, 
with  costs. 

VAN  HOESEN  and  BOOKSTAVER,  JJ.,  concurred. 
Judgment  affirmed,  with  costs. 
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In  the  Matter  of  the  Final  Accounting  of  SAMUEL  P. 
HYMAN,  as  Assignee  for  the  Benefit  of  Creditors  of 
J.  S.  COHEN  &  Co. 

(Decided  January  3d,  1888.) 

The  account  and  schedules  of  an  assignee  of  a  manufacturing  business, 
verified  by  his  oath,  stated  that  lie  had  paid  a  dividend  of  32  per  cent, 
to  the  creditors.  On  the  accounting  it  appeared  that,  as  he  purchased 
more  than  one-fourth  of  such  claims  (held  by  foreign  creditors),  at 
25  per  cent.,  having  them  transferred  to  persons  in  his  employ,  he  or 
the  assignors  secured  the  .difference  of  7  per  cent.  Held,  that  such 
claims  should  be  allowed,  but  only  to  the  amount  that  the  assignee  had 
paid  for  them ;  that  for  such  attempt  to  cheat  the  creditors  he  should 
be  denied  commissions ;  and  that  he  should  not  be  allowed  the  ex- 
penses of  continuing  the  business,  the  only  evidence  in  support  of 
such  claim  being  his  own  oath,  and  it  not  appearing  that  the  estate 
was  benefited  thereby. 

APPEAL  from  a  final  decree  of  this  court  entered  on  the 
report  of  a  referee  upon  a  final  account  of  an  assignee  under 
an  assignment  for  benefit  of  creditors  and  exceptions  thereto. 


The  facts  are  stated  in  the  opinion. 

Blumenstiel  $  Hirsch,  for  the  assignee  and  E.  J.  King 
et  aL,  creditors,  appellants. 

.R.  M.  Sherman,  for  other  creditors,  respondents. 

J.  F.  DALY,  J.  —  In  the  account  and  schedules  filed  by 
the  assignee  he  stated  that  he  had  paid  to  certain  creditors 
a  dividend  of  32  per  cent.  ;  among  them  were  named  four 
foreign  creditors  whose  claims  aggregated  $19,635.27,  whose 
dividend  at  32  per  cent.,  paid  as  so  stated,  amounted  to 
$5,283.29.  The  account  and  schedules  were  verified  by  the 
oath  of  the  assignee,  stating  that  as  to  money  paid  by  him 
to  creditors  they  were  correct,  and  that  he  did  not  know  of 
any  error,  or  anything  omitted  which  might  in  anywise 
prejudice  the  right  of  any  person  interested  in  the  estate. 
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This  oath,  so  far  as  it  related  to  the  alleged  payment  of  a 
dividend  of  32  per  cent,  to  the  four  creditors  referred  to, 
was  false,  and  known  to  the  assignee  to  be  false  when  he 
made  it ;  for  the  truth  was  that  he  had  himself  purchased 
the  claims  of  those  creditors  for  25  per  cent.,  and  had  taken 
an  assignment  of  them  to  bookkeepers  in  his  employ,  and 
had  intended  by  his  false  account,  false  schedules,  and  false 
oath,  to  make  the  difference  of  7  per  cent,  out  of  the  as- 
signed estate  for  his  own  benefit  or  that  of  the  assignors. 

The  referee  disallowed  the  whole  sum  paid  by  the  as- 
signee on  the  purchase  of  those  claims,  oh  the  ground  that 
there  was  no  proof  of  payment.  The  court  at  Special  Term 
confirmed  this  disallowance,  on  the  ground  that  the  said 
claims  had  never  been  presented  and  proved.  The  assignee 
was  allowed  full  commissions,  and  his  accounts  were  other- 
wise substantially  allowed  as  presented,  against  the  objec- 
tions of  contesting  creditors,  who,  as  well  as  the  assignee, 
now  appeal ;  the  former  from  the  disallowance  of  the  sums 
paid  by  him  to  the  said  four  creditors  ;  and  the  latter  chiefly 
from  the  allowance  of  commissions  and  the  allowance  of  the 
expense  of  manufacturing  and  of  carrying  on  the  business 
of  the  assignors  by  the  assignee,  and  from  the  refusal  to 
charge  him  with  the  whole  actual  value  of  the  assets  as 
inventoried  without  any  deduction  whatever. 

I  think  that  the  account  should  be  referred  back  for 
further  proof.  In  respect  of  the  appeal  of  the  assignee : 
it  seems  that  there  was  no  contest  in  the  hearing  before  the 
referee  as  to  the  validity  of  the  claims  of  the  four  foreign 
creditors,  nor  as  to  the  actual  payment  of  the  25  per  cent, 
by  the  assignee.  It  appeared  to  be  conceded  that  there 
were  claims  and  that  he  had  bought  them  at  that  figure : 
the  object  of  the  investigation  into  the  transaction  being 
to  establish  that  he  had  paid  no  more  than  25  per  cent., 
although  he  had  charged  32  per  cent,  in  his  account ;  and 
the  end  in  view  was  to  make  out  a  case  which  would 
require  his  removal  as  assignee  on  account  of  this  fraud. 
The  court  refused  to  remove  him  at  that  stage  of  the  pro- 
ceeding, the  final  accounting,  as  there  was  then  no  reason 
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to  apprehend  loss  to  the  estate.  The  whole  inquiry  before 
the  referee  on  the  question  of  these  four  foreign  claims 
was  conducted  on  the  assumption  that  they  were  valid 
and  were  bought  at  25  cents  on  the  dollar.  There  was 
nothing  in  the  objections  filed  to  the  account  or  in  those 
taken  upon  the  examination  (the  only  way  to  take  objec- 
tions as  prescribed  by  rule  27)  to  give  notice  to  the 
assignee  of  such  a  charge,  and  as  the  claims  were  bought 
before  the  time  for  proving  claims  had  expired,  there  was 
reason  for  their  not  appearing  in  the  list  of  claims  proved. 
Had  the  proper  objection  been  taken,  however,  it  would 
have  been  necessary  to  prove  them,  and  it  will  be  now  if 
they  are  challenged. 

The  appeal  by  the  creditors  is  well  founded.  The  fraud 
of  which  the  assignee  was  guilty  in  attempting  to  secure 
for  himself  or  for  the  assignors  the  difference  between  what 
he  paid  for  the  four  claims  above  referred  to  and  what  he 
charged  as  such  payment  in  his  account,  and  his  false  oath 
to  such  account,  ought  to  be  held  sufficient  to  deprive  him 
of  his  commissions  at  least.  A  more  gross  attempt  to  cheat 
creditors  it  would  be  hard  to  find,  and  in  view  of  the  great 
number  of  accountings  in  this  court,  and  the  opportunity 
for  deception  and  concealment  in  accounts,  schedules,  arid 
vouchers,  we  cannot  have  it  too  clearly  understood  that 
false  swearing  to  the  accounts  and  schedules,  or  upon  the 
accounting,  is  to  be  taken  as  the  highest  evidence  of  un- 
faithfulness on  the  part  of  the  assignee,  and  to  be  punished 
as  a  gross  breach  of  trust ;  and  that  in  every  such  case  the 
onus  is  upon  him  to  establish  excusable  mistake  or  other 
fact  which  would,  if  he  were  a  witness,  tend  to  relieve  him 
from  responsibility  ( Warner  v.  Haiyht,  62  Barb.  490-4). 
The  rights  of  creditors  demand  that  any  such  obstruction 
as  was  here  placed  in  the  way  of  their  obtaining  the  fullest 
information  as  to  the  dealings  with  the  trust,  shall  entail  at 
least  the  loss  of  commissions,  and,  if  proper,  the  deprivation 
of  allowances  for  the  expenses  of  accounting. 

The  false  oath  in  this  case  appears  to  have  been  deliber- 
ately made  with  the  design  (admitted  by  the  assignee)  of 
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securing  a  benefit  to  the  assignors  at  the  expense  of  the 
creditors.  There  was  no  mistake  on  his  part :  his  intention 
was  to  claim  the  32  per  cent. :  he  swears  to  it.  Under 
these  circumstances  the  false  swearing  of  the  assignee 
affects  a  matter  of  more  importance  than  his  commissions. 
The  claim  made  by  him  in  his  account  to  be  allowed  for 
the  expense  of  manufacturing  and  carrying  on  the  business 
of  the  assignors  after  the  assignment,  is  based  upon  the 
alleged  necessity  of  the  expense  in  order  to  realize  the  full 
value  of  the  assets,  and  that  his  management  of  the  estate 
in  that  respect  was  authorized  by  the  creditors.  The  only 
evidence  in  support  of  this  claim  is  his  own  oath.  No 
creditor  is  called  to  corroborate  him,  and  he  is  flatly  con- 
tradicted by  one  of  them  whom  he  charges  with  giving 
such  authority.  It  was  the  duty  of  the  assignee  to  dispose 
of  the  stock  by  sale  for  cash  at  the  earliest  practicable 
moment,  and  not  to  carry  on  the  business  of  the  assignor. 
If  he  does  otherwise,  it  is  at  the  risk  of  having  to  bear  the 
expense  himself,  unless  he  can  prove  a  benefit  therefrom  to 
the  estate  (Levy's  Accounting,  1  Abb.  N.  Cas.  177-185). 
If  his  management  of  the  estate  in  such  a  case  results  in  a 
loss,  he  is  to  be  charged  with  the  full  value  of  the  assets, 
ami  allowed  nothing  for  the  expenses  of  the  business 
(Matter  of  Orsor,  10  Daly  26 ;  Matter  of  Pete-hell,  Id.  102 ; 
Matter  of  Marklin,  Id.  122).  In  this  case  it  would  seem 
that  the  estate  was  not  benefited  by  the  management  of  the 
assignee  in  this  regard.  The  assignee  claims  to  have  real- 
ized from  the  stock  more  than  the  inventoried  actual  value, 
but  this  was  at  an  outlay  for  expense  of  manufacturing,  etc., 
which  gives  a  net  result  far  below  the  inventory.  Unless 
the  assignee  relieves  himself  by  competent  proof,  he  is 
chargeable  with  such  actual  inventory  value  without  de- 
duction for  such  expenses  (Matter  of  Wolf,  13  Daly  481 ; 
affirmed  in  the  Court  of  Appeals,  102  N.  Y.  741,  without 
opinion). 

The  only  evidence  that  these  expenses  were  authorized 
is  the  unsupported  oath  of  the  assignee,  and  that  is  insuf- 
ficient, it  appearing  that  in  taking  the  oath  to  his  account 
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he  therein  knowingly  swore  falsely  to  a  material  matter. 
Where  the  false  oath  is  taken  with  an  intentional  dis- 
regard of  truth,  the  rule  must  be  applied  that  the  whole 
testimony  of  the  witness  is  to  be  disregarded,  unless  corrob- 
orated by  other  unimpeached  evidence  (Pease  v.  Smith, 
61  N.  Y.  477).  The  same  observation  with  respect  to  the 
value  of  the  assignee's  testimony  applies  of  course  to  all 
the  matters  in  which  it  is  unsupported  by  other  evidence. 

The  final  decree  should  be  reversed  and  the  accounts 
referred  to  a  referee  to  be  appointed  by  the  court,  the 
former  referee  having  been  elected  to  the  bench.  No  costs 
of  this  appeal  to  either  party. 

LARREMORE,  Ch.  J.,  and  BOOKSTAVER,  J.,  concurred. 
Judgment  accordingly. 


MICHAEL  W.   KENNEY,  Respondent,  against  HENRY 
MASEMANN,   Appellant. 

(Decided  January  3d,  1888.) 

In  ftn  action  on  a  written  guaranty  of  the  performance  of  a  contract  in 
writing,  it  appeared  that  defendant's  wife  purchased  plaintiff's  butcher- 
shop,  entering  into  the  agreement  guaranteed,  which,  after  reciting  such 
sale  and  purchase,  was  as  follows :  "  I  hereby  covenant  and  agree  to  pay 
and  discharge  all  the  debts  of  said  business  out  of  the  assets  thereof  so 
as  aforesaid  sold  and  assigned  to  me,  and  thereto  charge  and  bind  any 
and  all  separate  property  I  have  or  may  hereafter  become  possessed 
of,  with  the  payment,  first,  of  the  sum  of  §2,175,  the  consideration 
money  of  said  purchased  property,  evidenced  by  a  note  .  .  .  ;  and 
secondly,  with  the  payment  of  all  the  debts  and  liabilities  of  said 
Kenney  incurred  in  and  about  said  business  which  I  have  hereby 
assumed ;  and  thirdly,  with  the  rent  of  said  building,"  etc.  Held,  in  an 
action  to  recover  the  amount  of  one  of  the  notes  given  on  such  trans- 
fer, (1)  that  the  agreement  was  a  part  of  the  consideration  for  the 
sale,  it  being  entered  into  at  the  time  of  the  sale ;  (2)  that  the  vendee 
bound  herself  absolutely  to  pay  the  debts  of  the  business,  and  not 
alone  out  of  the  assets ;  (3)  that  the  vendee,  by  the  agreement,  bound 
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her  separate  estate  to  pay  the  notes,  and  on  their  non-payment  defend- 
ant was  liable  as  guarantor  without  previous  demand;  (4)  that  the 
lapse  of  the  statutory  period  of  limitation  of  six  years  between  the 
maturity  of  the  note  in  suit  and  the  commencement  of  the  action,  was 
not  a  good  defense,  the  agreement  being  under  seal;  (5)  that  plaintifl' 
was  not  guilty  of  laches  barring  his  recovery,  there  being  no  request 
to  sue  the  vendee  or  any  agreement  for  forbearance;  (6)  that  a  judg- 
ment against  plaintiff  obtained  by  default  on  a  demurrer  to  his  com- 
plaint in  an  action  against  the  maker  of  the  note,  was  no  bar  to  this 
action,  it  not  being  rendered  on  the  merits;  (7)  that  the  note  being 
made  payable  on  demand  with  interest  at  a  time  when  the  legal  rate 
was  seven  per  cent.,  such  rate  must  govern  until  payment,  and  defend- 
ant having  guaranteed  "full  performance"  was  bound  to  pay  the 
same  rate ;  (8)  that  the  admission  by  the  referee  of  irrelevant  testi- 
mony by  plaintiff  was  no  ground  of  reversal,  where  the  defendant 
offered  no  evidence,  and  the  evidence  could  not  have  influenced  the 
referee  on  the  question  of  fact  in  the  case. 

APPEAL  from  a  judgment  of  this  court  entered  upon  the 
report  of  a  referee. 

The  facts  are  stated  in  the  opinion. 
William  A.  Copp,  for  appellant. 

Fernando  Solinger  and  James  F.  Pendleton,  for  respon- 
dent. 

BOOKSTAVER,  J.  —  On  the  22d  day  of  December,  1876, 
the  plaintiff,  being  the  owner  of  a  business  on  the  corner  of 
Fourth  Avenue  and  Nineteenth  Street,  sold  the  same  to 
defendant's  wife,  and  as  a  consideration  therefor,  she  made 
her  notes,  one  for  $2,000,  and  the  other  for  $175,  and  deliv- 
ered them  to  the  plaintiff.  At  the  same  time  she  gave  a 
chattel  mortgage  on  the  property  sold  to  secure  these  notes ; 
and  also  executed  an  agreement  under  seal,  of  which  the 
following  is  a  copy : 

"In  consideration  of  the  sale  and  transfer  to  me,  by 
Michael  Kenney,  of  the  good  will  and  fixtures  of  the 
butcher  business  lately  carried  on  by  him  at  the  northeast 
corner  of  Fourth  Avenue  and  Nineteenth  Street,  in  the 
City  of  New  York,  in  which  I  propose  to  carry  on  the  said 
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business,  I  hereby  covenant  and  agree  to  pay  and  discharge 
all  the  debts  of  said  business  out  of  the  assets  thereof  so  as 
aforesaid  sold  and  assigned  to  me,  and  thereto  charge  and 
bind  any  and  all  separate  property  I  have  or  may  hereafter 
become  possessed  of  with  the  payment,  first,  of  the  sum  of 
two  thousand  one  hundred  and  seventy -five  dollars,'  the 
consideration  money  of  said  purchased  property,  evidenced 
by  a  note  on  demand  dated  this  day  for  the  sum  of  two 
thousand  dollars  and  a  note  due  February  1st,  1877,  one 
hundred  and  seventy-five  dollars;  and  secondly,  with  the 
payment  of  all  the  debts  and  liabilities  of  said  Kenney  in- 
curred in  and  about  said  business  which  I  have  hereby 
assumed ;  and  thirdly,  with  the  rent  of  said  building  on  the 
corner  of  said  avenue  and  street  to  be  by  me  paid  monthly 
on  the  first  day  of  each  month,  viz.,  the  monthly  rent  of 
two  hundred  and  eight  j^  dollars,  till  the  first  day  of  May, 
1878,  and  $250  a  month  during  the  next  three  years  after. 
"  Witness  my  hand  and  seal  this  22d  day  December,  1876. 

"  HATTIE  MASEMANN.  [L.S.] 
"  In  the  presence  of 

JAMES  F.  THOMSON." 

On  the  same  paper  the  defendant  executed  an  instrument, 
also  under  seal,  which  reads  as  follows : 

"In  consideration  of  $1,  to  me  in  hand  paid,  I  hereby 
become  surety  for  and  guarantee  unto  Michael  W.  Kenney 
and  his  assigns  for  the  full,  faithful,  and  complete  perform- 
ance by  Mrs.  Hetty  Masemann  of  the  foregoing  agreement. 

"  In  witness  whereof  I  have  here-  \ 
unto  set  my  hand  and  seal,  this  > 
22d  day  of  December,  1876.  ) 

"HENRY  MASEMANN.  [L.S.] 
"  Witness, 

JAMES  F.  THOMSON." 

Both  of  these  instruments  were  duly  acknowledged. 
This  action  is  brought  by  the  plaintiff  against  the  defend- 
ant, on  the  contract  last  set  forth,  to  recover  the  amount 
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due  upon  the  $2,000  note  mentioned  in  the  agreement  with 
defendant's  wife,  no  part  of  which  has  been  paid. 

The  referee  found  in  plaintiff's  favor,  and,  on  his  report, 
judgment  was  entered  and  this  appeal  taken. 

The  referee  has  found  that  the  agreement  between  Mrs. 
Masemann  and  the  plaintiff  was  given  as  a  part  of  the  con- 
sideration moving  to  the  sale  of  the  business  to  her ;  and 
we  think  the  evidence  justified  such  finding.  The  testi- 
mony shows  that  the  agreement  and  the  notes  were  deliv- 
ered to  the  plaintiff  at  the  same  time,  although  the  notes 
were  signed  first  and  the  agreement  itself  recites  that  it 
was  made  "  in  consideration  of  the  sale  and  transfer  to  her 
of  the  business ; "  and  this  is  not  overcome  by  the  fact  that 
the  same  agreement  recites  that  the  sum  of  $2,175  was 
"the  consideration  money  of  said  purchased  property." 
Both  recitals  are  consistent.  The  notes  for  $2,175  were 
the  "money  consideration,"  and  the  agreement  in  dispute 
a  further  consideration,  both  together  making  the  full  con- 
sideration moving  the  plaintiff  to  the  sale. 

This  agreement  then  being  a  part  of  the  consideration 
for  the  sale,  and  the  defendant  having  guaranteed  "the 
full,  faithful,  and  complete  performance  "  of  it,  his  liability 
turns  upon  the  interpretation  to  be  given  the  agreement. 

Defendant  first  contends  that  by  it  Mrs.  Masemann  only 
bound  herself  to  pay  the  debts  of  the  business  conveyed 
out  of  the  assets.  Such  a  construction  would  compel  us  to 
wholly  disregard  the  paragraphs  numbered  first,  second, 
and  third,  and  the  clause  in  reference  to  her  separate  estate. 
This  should  not  be  done  if  effect  can  be  given  the  whole 
instrument. 

If  we  omit  the  word  "  thereto  "  in  the  opening  paragraph 
of  the  agreement,  which  seems  to  us  meaningless  as  it 
stands,  or  give  to  it  the  only  meaning  it  can  have,  which  is, 
"  to  this  end,"  then  the  entire  agreement  can  have  effect ; 
and  the  intention  of  the  parties  clearly  appears  to  have 
been  that  Mrs.  Masemann  by  the  instrument  bound  herself 
to  pay  the  debts  of  the  business  out  of  the  assets ;  and  also 
to  charge  her  separate  estate  with  the  payment,  (1)  of  the 
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notes  given  as  the  "  consideration  money  "  for  the  purchase, 
(2)  with  the  payment  of  the  debts  of  the  business  if  the 
assets  were  not  sufficient,  and  (3)  with  the  payment  of 
the  rent  of  the  place  as  it  became  due. 

But  defendant  contends  that,  even  if  this  construction  is 
given  the  instrument,  it  contains  no  covenant  on  her  part 
to  pay  the  notes. 

These  notes  were  a  part  of  the  consideration  for  the  sale  ; 
and  the  $2,000  note  contains  an  express  promise  to  pay. 
The  agreement  renews  this  promise  by  binding  her  separate 
estate  for  its  payment ;  and  she  thereby  devotes  her  entire 
property  to  secure  this  end. 

We  think  that  the  interpretation  put  upon  the  agree- 
ment by  us  further  appears  to  have  been  the  intent  of  the 
parties,  from  the  fact  that  the  note  for  $175  was  paid  by 
the  defendant,  after  its  maturity.  But  the  $2,000  note  was 
not  paid  according  to  the  terms  of  the  agreement,  and  the 
defendant  guaranteed  "the  full,  faithful,  and  complete  per- 
formance "  of  it.  Under  such  circumstances,  it  was  not 
necessary  to  make  a  demand  on  the  defendant  before  com- 
mencing the  .action  (Cordier  v.  Thompson,  8  Daly  172). 
It  is  the  duty  of  a  guarantor  of  payment,  to  pay  himself 
when  the  debt  matures ;  and  he  can  then  protect  himself, 
by  enforcing  the  obligation  of  the  principal  (Newcomb  v. 
Hale,  90  N.  Y.  326). 

Nor  did  the  statute  of  limitations  bar  plaintiff's  claim, 
because  more  than  six  years  elapsed  between  the  maturity 
of  the  notes  and  the  commencement  of  the  action.  The 
agreement  is  under  seal,  and  the  statute  of  limitations  is 
not  pleaded. 

Defendant  also  contends  that  the  plaintiff  should  not 
recover,  because  he  has  been  guilty  of  laches. 

The  defendant  never  made  a  request  of  the  plaintiff  to 
sue  Mrs.  Masemann.  Mere  forbearance  or  omission  of  the 
creditor  to  sue  will  not  discharge  a  surety,  much  less  a 
guarantor,  unless  the  creditor  is  under  some  obligation  to 
sue,  or  unless  forbearance  would  prejudice  the  claim  of  the 
surety  upon  the  principal,  and  thereby  work  his  injury. 
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There  must  be  some  binding  agreement  between  the  creditor 
and  the  principal,  giving  time,  whereby  the  former  has  tied 
his  hands,  so  that  he  cannot  proceed  to  collect,  before  such 
forbearance  will  affect  his  claim  upon  the  surety  (McKecknie 
v.  Ward,  58  N.  Y.  547 ;  Clark  v.  Sickler,  64  N.  Y.  231 ; 
Board  of  Supervisors  v.  Otis,  62  N.  Y.  88).  In  this  case 
there  was  no  obligation  to  sue  promptly ;  and  it  is  not 
shown  that  defendant's  claim  against  his  wife  was  in  any 
way  prejudiced  by  the  delay. 

The  defendant  contends  that  plaintiff,  having  been  de- 
feated in  an  action  upon  the  note  brought  by  him  against 
Mrs.  Masemann,  cannot  recover  in  this  action. 

Judgment,  on  that  action,  was  on  a  demurrer,  and  was 
obtained  by  default.  Such  a  judgment  is,  in  no  sense,  one 
upon  the  merits,  and  is  not  a  bar  to  this  action  ( G-ilman  v. 
Rives,  10  Peters  301).  But,  if  it  were,  it  was  necessary  to 
plead  it  as  an  estoppel ;  and  it  is  not  set  up  in  the  answer 
(Leonard  v.  Baker,  5  Denio  220 ;  Krekeler  v.  Ritter,  62 
N.  Y.  372). 

Defendant  also  claims  that,  even  if  plaintiff  was  entitled 
to  judgment,  the  defendant  should  not  be  charged  with  in- 
terest after  January  1st,  1880,  at  a  greater  rate  than  six 
per  cent. 

But  the  note  was  made  payable  on  demand,  with  interest, 
from  December  22d,  1876.  The  statutory  rate  of  interest, 
at  the  time,  was  seven  per  cent. ;  and  that  rate  must  govern 
until  payment  (  O'Brien  v.  Young,  95  N.  Y.  428).  Inasmuch 
as  Mrs.  Masemann  would  have  been  bound  to  pay  this  note, 
the  de/endant,  who  guaranteed  the  full  and  complete  per- 
formance of  the  agreement,  is  bound  to  pay  the  same  rate. 

A  number  of  exceptions  were  taken  to  the  admission  of 
evidence,  on  the  trial.  Some  of  these  exceptions  were  well 
taken,  as  the  evidence  admitted  under  them  was  entirely 
irrelevant  to  the  issues.  But,  as  the  defendant  offered  no 
testimony,  and  the  evidence  so  admitted  could  not  have 
influenced  the  referee  in  determining  the  only  question  of 
fact  in  the  case,  a  new  trial  will  not  be  ordered  on  that 
account  (Beach  v.  Raymond,  2  E.  D.  Smith  497  ;  Wilcox 
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/Silver  Plate  Co.  v.  Grreen,  72  N.  Y.  24;  Lerche  v.  Brashar^ 
104  N.  Y.  157). 

Judgment  should  be  affirmed,  with  costs. 

J.  F.  DALY  and  VAN  HOESEN,  JJ.,  concurred. 
Judgment  affirmed,  with  costs. 


WILLIAM  MCALLISTER,  Respondent,  against  JOSEPH  S. 
CASE  et  al.,  Respondents,  and  HENRY  I.  MORRIS, 
Appellant. 

(Decided  January  3d,  1888.) 

Upon  a  reference  of  an  action  to  foreclose  a  mechanic's  lien,  the  referee 
received  proofs  and  heard  arguments  thereon  after  the  closing  of  the 
case,  and  without  notice  to  the  contractor,  who  was  a  party  defendant. 
Held,  that  this  was  an  irregularity,  for  which  ordinarily  the  report 
should  be  set  aside ;  but  the  contractor,  having  had  notice  of  such  pro- 
ceedings a  few  days  after  they  were  had  and  a  considerable  time  before 
the  filing  of  the  report,  and  not  having  objected  thereto,  must  be  con- 
sidered to  have  waived  such  irregularity. 

APPEAL  from  an  order  of  this  court  denying  a  motion  to 
vacate  and  set  aside  an  order  of  reference  and  the  referee's 
report. 

The  action  was  brought  to  foreclose  a  mechanic's  lien,  and 
was  referred  to  a  referee.  A  motion  to  vacate  and  set  aside 
the  order  of  reference  and  the  referee's  report  was  made  by 
Morris,  one  of  the  defendants,  appellant,  on  the  ground  of 
irregular  and  improper  conduct  of  the  referee,  in  receiving 
evidence  and  hearing  counsel  for  some  of  the  parties,  after 
the  case  was  closed,  and  in  the  absence  of  and  without 
notice  to  the  appellant. 

The  action  to  foreclose  the  lien  was  brought  against  the 
owner,  contractors,  and  other  lienors,  and  against  the  ap- 
pellant  Morris,  who  was  the  assignee  of  the  contractors. 
The  case  was  tried  before  the  referee,  and  closed  on  May 
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10th,  1887,  up  to  which  time  none  of  the  lienors  had  proved 
the  filing  of  a  notice  of  Us  pendens.  The  appellant  moved 
to  dismiss  the  complaint  and  the  other  claims  of  the  defend- 
ants lienors,  on  the  ground  that  "  they  had  not  proved  any 
valid,  continuing,  and  subsisting  lien ; "  but  without  specif- 
ically calling  the  referee's  attention  to  the  want  of  proof  of 
filing  the  notice  of  Us  pendens.  Findings  and  briefs  were 
subsequently  submitted.  On  or  about  June  8th,  1887,  the 
referee  wrote  to  the  attorneys  of  the  plaintiff  and  of  the 
defendants,  the  other  lienors,  asking  whether  a  notice-  of 
Us  pendens  had  been  filed.  The  plaintiff  and  the  Hopkins 
&  Dickinson  Manufacturing  Company  then  produced  proof 
to  the  referee  that  they  had  filed  notices  of  pendency  of 
action;  the  other  lienors  did  not;  and  the  referee  then 
notified  the  parties  (except  this  appellant)  to  appear  before 
him  and  argue  two  questions,  viz. :  the  sufficiency  of  one 
notice  of  Us  pendens  in  this  action  for  all  the  lienors  who 
were  parties  to  it,  and  the  question  of  costs ;  and  pursuant 
thereto  the  attorney  for  one  of  the  defendant  lienors  and 
the  counsel  for  the  owner  attended  before  the  referee  and 
argued  the  question  as  to  the  notice  of  Us  pendens  and  the 
question  of  costs  as  between  the  claimants  and  the  owner. 
The  report  of  the  referee  was  filed  on  July  loth,  1887,  in 
which  he  found  in  favor  of  the  plaintiff  and  of  the  other 
lienor  who  had  filed  notices  of  pendency  of  action,  and 
against  the  lienors  who  had  not  filed  separate  notices,  and 
awarded  costs  against  the  appellant.  On  July  20th  the 
appellant  made  his  motion  to  vacate  the  order  of  reference 
and  set  aside  the  report. 

It  appeared  that,  after  the  referee  had  received  the  proofs 
and  heard  the  arguments  complained  of,  and  before  he  had 
rendered  his  decision,  the  appellant's  attorney  had  notice  of 
the  irregular  proceedings,  but  took  no  action  until  the  report 
against  his  client  was  filed. 

Wm.  King  Hall,  for  appellant. 
B.  Metzger,  for  respondents.         » 
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J.  F.  DALY,  J.  —  [After  stating  the  facts  as  above.]  — Al- 
though it  does  not  appear  that  the  appellant  here  was  injured 
by  the  introduction  of  the  merely  formal  proof  of  the  filing 
of  notices  of  pendency  of  action,  and  the  argument  of  the 
questions  arising  upon  the  non-filing  of  such  notices  by  cer- 
tain lienors  (which  questions  were  ultimately  decided  in  his 
favor),  and  the  argument  of  the  question  of  costs  as  between 
the  lienors  and  the  owner,  yet  it  was  undoubtedly  irregular 
and  improper  for  the  referee  to  receive  any  proofs  and  hear 
any  argument  after  the  case  was  closed  without  notice  to 
him,  and  under  ordinary  circumstances  the  report  would 
have  to  be  set  aside  and  the  reference  vacated  for  such  irreg- 
ularity ;  but  it  appears  that  the  appellant  here  had  notice  of 
the  irregularity  complained  of  and  made  no  objection  until 
after  the  referee  rendered  his  decision.  This  is  a  waiver  of 
objection.  After  he  was  apprised  of  the  proceedings  of  the 
referee,  if  he  disapproved  of  them  he  should  have  objected. 
"  He  ought  not  '.to  be  permitted,  after  having  lain  by  and 
taken  the  chance  of  a  favorable  award,  to  object  when  he 
finds  the  award  against  him  "  (Fudickar  v.  G-uardian  Mut. 
Life  Ins.  Co.,  62  N.  Y.  392-405). 

In  the  case  cited  the  parties  had  agreexl  to  arbitrate,  and 
after  the  case'  had  been  closed  the  arbitrator  wrote  to  the 
defendant  for  a  statement  of  the  plaintiff's  account  with 
them  and  their  objections  to  certain  of  his  charges.  The 
statement  was  sent,  and  the  arbitrator  showed  it  to  the  plain- 
tiff, who  claimed  the  right  to  answer  it ;  the  arbitrator  told 
him  he  might  do  so  if  he  concluded  to  use  it,  but  that  he 
thought  then  he  would  ignore  it.  Plaintiff  assented,  and 
the  arbitrator  subsequently  advised  him  that  he  should  not 
regard  it,  and,  as  he  testifies,  "  threw  it  out  of  consideration 
utterly  and  ignored  it."  The  court  said  that  the  letter  of 
the  arbitrator  did  not  call  for  the  defendants'  books  or  a 
transcript  from  them,  but  for  their  answer  oi»  claim  to  cer- 
tain credits  or  charges  not  appearing  on  the  books,  and 
thought  it  sufficient  ground  for  setting  aside  the  award,  say- 
ing that  "  any  violation  of  natural  justice  by  an  arbitrator, 
such  as  receiving  material  evidence  from  one  of  the  parties 
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without  the  knowledge  or  consent  of  the  other,  should  be 
condemned,"  but,  in  view  of  the  fact  that  the  plaintiff  was 
apprised  of  it  and  made  no  objection  until  after  the  decision 
against  him,  he  was  not  entitled  to  relief:  using  the  lan- 
guage quoted  above. 

The  same  rule  was  applied  in  a  case  where  the  referee 
made  a  report  in  favor  of  a  party  whose  counsel  was  referee 
in  an  action  (pending  at  the  same  time  with  that  case),  in 
which  the  first  named  referee  was  counsel.  It  was  held 
that  where  each  of  two  attorneys  in  different  actions  has 
the  cause  of  the  other  in  his  hands  to  decide  as  referee,  a 
due  regard  for  judicial  propriety  and  for  the  pure  adminis- 
tration of  justice  requires  that,  upon  the  application  of  the 
opposing  party  in  either  action,  made  in  due  season  and 
under  circumstances  not  amounting  to  a  waiver,  the  court 
should  vacate  the  reference  and  set  aside  the  report  if  one 
has  been  made  ;  but  that  the  objection  might  be  waived ;  and 
inasmuch  as  the  party  making  such  application  knew  of  the 
facts  some  time  prior  to  the  decision  of  the  referee  in  his 
case,  he  must  be  refused  relief ;  the  court  saying  that  a  party 
knowing  the  objection  had  no  right  to  lie  by  after  permit- 
ting the  reference  to  proceed  and  taking  the  chance  of  suc- 
cess (Carroll  v.  Lufkins,  29  Hun  17,  Gen.  T.  Fourth  Dep't). 

And  in  a  case  where  a  juror  stopped  the  plaintiff,  after  he 
left  the  stand  and  was  passing  the  jury  box,  and  asked  him 
some  questions,  and  the  plaintiff  showed  him  a  paper  con- 
taining the  advertisement  which  was  the  subject  of  the 
action ;  and  the  defendant  and  his  counsel  failed  to  call  the 
attention  of  the  court  to  the  circumstance,  although  they 
knew  of  it,,  but  allowed  the  case  to  proceed ;  they  waived 
the  objection  and  were  not  entitled  to  a  new  trial  on  the 
ground  of  the  irregularity  and  the  misconduct  of  the  juror, 
having  knowingly  taken  the  chances  of  a  favorable  verdict 
and  "miscalculated  the  result"  (  Valiente  v.  Bryan,  66  How. 
Pr.  302,  N.  Y.  City  Ct.  Gen.  T.) 

The  affidavit  of  Mr.  Strong,  counsel  and  attorney  for  the 
lienor,  the  Hopkins  &  Dickinson  Manufacturing  Company, 
states  positively  that  in  his  conversations  with  Mr.  Hall, 
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the  attorney  for  this  appellant,  and  Mr.  Sanborn,  the  attor- 
ney for  the  owner,  he  learned  that  Mr.  Hall  was  informed 
by  Mr.  Sanborn  of  this  argument  between  the  deponent  and 
Mr.  Sanborn  before  the  referee,  "within  a  very  few  days 
after  it  occurred,  and  long  before  the  report  of  the  referee 
was  made,  so  that  Mr.  Hall  has,  in  effect,  been  waiting  to 
see  what  the  decision  of  the  referee  would  be,  before  he  took 
any  action  based  upon  the  alleged  irregularity  of  such  argu- 
ment." The  argument  referred  to  embraced  the  questions 
arising  upon  the  notices  of  Us  pendens  filed  after  the  close  of 
the  case  and  also  the  question  of  costs.  This  allegation  is 
not  denied  by  Mr.  Hall.  In  his  brief  on  this  appeal  he  states 
that  the  conversation  took  place  after  July  1st,  the  date  of 
the  report,  but  there  is  no  proof  of  it  in  any  paper  read  on 
the  motion,  and  the  report  was  not  filed  until  July  15th. 
I  think  therefore  that  the  facts  of  this  case  bring  it  within 
the  rule  applied  in  the  authorities  cited  above. 
The  order  should  be  affirmed,  with  costs. 

LARREMORE,  Ch.  J.,  and  VAN  HOESEN,  J.,  concurred. 
Order  affirmed,  with  costs. 


DANIEL  MAY,  Respondent,  against  THE  NEW  YORK  SAFETY 
RESERVE  FUND  SOCIETY,  Appellant. 

(Decided  January  3d,  1888.) 

Plaintiff,  relying  upon  representations  of  a  soliciting  agent  of  defendant, 
a  benevolent  assurance  society,  filed  an  application  for  membership 
therein,  and  received  a  certificate  of  membership  reciting  that "  agents 
have  no  authority  to  make,  alter,  or  discharge  this  contract,  or  to 
waive  forfeitures."  Held,  that  he  was  bound  to  take  notice  of  the 
terms  of  the  contract  as  contained  in  the  certificate,  and,  having  re- 
ceived and  retained  the  same  without  objection,  was  bound  by  its 
terms,  regardless  of  the  prior  representations  of  the  agent. 

Members  of  a  benevolent  society  are  bound  to  know  the  terms  and  con- 
ditions of  the  constitution  and  by-laws ;  and  where  they  provide  for 
amendments  thereto,  the  members  are  equally  bound  by  the  amend- 
ments. 
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After  forfeiture  of  membership  in  such  a  society  by  reason  of  non- 
payment of  dues,  the  acceptance  of  dues  by  an  officer  of  the  society, 
expressly  conditioned  upon  the  passing  of  a  satisfactory  medical  ex- 
amination, is  no  waiver  of  the  forfeiture,  where  the  person  fails  to 
pass  such  examination. 

A  member  of  a  benevolent  society,  induced  to  become  such  by  the  false 
representations  of  an  agent,  can  only  recover  for  such  fraud  the 
damages  sustained  thereby,  which  would  be  the  amount  of  money  paid 
out  by  reason  of  such  false  representations. 

APPEAL  from  a  judgment  of  the  District  Court  in  the 
City  of  New  York  for  the  Fifth  Judicial  District. 

The  facts  are  stated  in  the  opinion. 
Henry  C.  De  Witt,  for  appellant. 
John  M.  Flynn,  for  respondent. 

BOOKSTAVER,  J.  —  This  action  was  brought  to  recover 
$164  from  the  defendant,  an  association  formed  for  life- 
insurance  and  benevolent  purposes,  upon  representations 
of  an  alleged  contract  made  by  defendant's  agent. 

Plaintiff  claims  the  agent  represented  that,  if  he  and  his 
wife  would  both  become  members  of  this  society,  and  would 
each  pay,  in  advance,  10  cents  every  week,  upon  their 
general  policies,  and  each,  25  cents  quarterly  to  the  benevo- 
lent fund  of  the  society,  in  the  event  of  the  sickness  of 
either,  the  sick  one  would  receive  from  the  benevolent  fund 
of  the  society  the  sum  of  $3  a  week;  and  also  medical 
attendance  without  charge,  during  such  illness ;  and  that 
the  money  for  each  payment  would  be  called  for  by  the 
society's  agent. 

Plaintiff  says  that,  relying  on  these  representations,  he 
agreed  to  the  terms  offered  by  the  agent,  on  the  29th  of 
May,  1885,  and  paid  to  him  the  initiation  fee  of  25  cents, 
and  the  first  quarterly  fee  for  the  benevolent  fund;  and 
contends  that  he  thereby  became  a  member  of  the  society, 
and  entitled  to  receive  the  promised  services  and  weekly 
allowance  in  case  of  illness. 

This  contention  cannot  prevail,  for  several  reasons. 
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In  the  first  place,  there  is  no  proof  that  the  agent  was 
authorized  by  the  association  to  make  the  representations, 
or  empowered  to  make  the  alleged  contract.  On  the  other 
hand,  it  is  plainly  stated,  at  the  foot  of  the  certificate 
of  membership,  afterwards  delivered  to  the  plaintiff,  that 
"  agents  have  no  authority  to  make,  alter,  or  discharge  this 
contract,  or  to  waive  forfeitures."  This  notice  he  could 
not  fail  to  see,  had  he  looked  at  the  contract  at  all.  From 
the  evidence,  we  gather  that  this  agent  was  only  authorized 
to  solicit  applications  for  membership,  and  to  receive  the 
weekly  payments  as  they  became  due. 

The  receipt  given  by  the  agent,  and  relied  on  as  showing 
that  the  plaintiff  became  a  member  on  the  29th  of  May, 
plainly  shows  the  contrary ;  for,  at  the  bottom  it  says,  "If 
the  applicant  for  membership  does  not  receive  the  certifi- 
cate of  membership  in  15  days  from  the  date  of  this  re- 
ceipt," he  was  to  notify  the  home  office  of  the  association. 
The  plaintiff  could  not  be,  at  the  same  time,  a  member  and 
an  applicant  for  membership. 

It  further  appears  that,  on  the  29th  of  May,  1885,  the 
very  day  he  claims  the  contract  was  entered  into  with  the 
agent,  he  made  an  application  in  writing  for  membership  in 
the  defendant's  society,  upon  one  of  its  blanks.  By  this 
application  he  agreed  to  be  bound  by  the  constitution  and 
by-laws  of  the  association,  as  they  then  existed,  or  might 
afterwards  be  altered  or  amended.  The  same  blank  pro- 
vided for  a  medical  examination  of  the  plaintiff,  which  he 
subsequently  submitted  to,  and  in  the  course  of  which  he 
made  answers  to  the  various  questions  put  to  him  by  the 
medical  examiner,  and  signed  the  same. 

From  the  constitution  and  by-laws,  as  they  then  existed, 
it  appears  (Art.  5  §  6)  that  it  was  the  duty  of  the  medical 
examiner  "  to  examine  all  applications  submitted  to  him  for 
membership  in  the  society,  and  deliver  the  applications, 
with  his  decision  thereon,  to  the  secretary."  And  from 
Art.  6  §  1,  it  appears  that  the  executive  committee  were 
"charged  with  the  approval  or  disapproval,  as  the  case  may 
be,  of  any  and  all  applications  for  membership." 
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Afterwards,  and  on  the  8th  of  June,  1885,  the  plaintiff 
was  accepted  as  a  member,  and  a  certificate  thereof  was 
duly  made  out  and  delivered  to  him.  This  certificate  he 
received  and  kept  until  the  trial  of  this  action ;  and,  as  far 
as  the  testimony  shows,  without  objection  on  his  part.  That 
certificate,  after  reciting  the  consideration,  declares  that  the 
defendant's  association  did  thereby  admit  the  plaintiff  as  a 
member  of  the  society. 

From  all  the  foregoing  facts,  it  is  clear  that  the  plaintiff 
did  not  become  a  member  of  the  society  until  the  issuing  of 
the  certificate  by  the  society,  and  its  acceptance  by  him ;  and 
that  the  contract  contained  in  that  certificate,  and  in  the 
"  benevolent  certificate  "  issued  to  him  at  the  same  time, 
are  the  only  binding  contracts  made  between  the  parties. 

One  of  the  provisions  of  the  "  certificate  of  membership  " 
is  as  follows :  "  This  certificate  of  membership  shall  be  void 
in  case  the  above  named  dues  (meaning  the  weekly  dues) 
are  not  paid  as  above  mentioned,  or  within  thirty  days  there- 
after"—  that  is,  after  the  time  they  became  due. 

The  society  had  a  twofold  object  —  to  provide  life  insur- 
ance for  its  members,  and  a  benevolent  fund  for  the  benefit 
of  those  contributing  to  .it,  in  case  of  sickness.  The  certifi- 
cate of  membership  merely  admitted  the  party  applying  for 
it  to  membership  in  the  society,  and  to  a  life-policy.  No 
one  not  a  member  of  the  society  could  become  a  partici- 
pant in  the  "  benevolent  fund ; "  and  it  was  optional  with 
the  officers  of  the  society,  to  admit  or  refuse  the  admission 
of  the  general  members  to  membership  in  the  benevolent 
fund,  upon  the  payment  of  the  fees  required  for  that 
purpose  (Art.  7  §  5). 

The  plaintiff  was  admitted  into  such  membership,  and  a 
"  benevolent  certificate  "  was  issued  to  him  with  his  "  cer- 
tificate of  membership."  This  certificate  was  also  kept  by 
the  plaintiff  without  objection  to  any  portion  of  it,  and  he 
never  made  complaint  to  any  officer  of  the  society  that 
its  provisions  were  not  in  accordance  with  the  representa- 
tions made  to  him  by  the  agent.  On  the  contrary,  plaintiff 
paid  his  weekly  dues  under  the  terms  of  the  "  certificate  of 
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membership,"  until  May  16th,  1887  ;  and  his  quarterly  dues 
for  the  "  benevolent  fund,"  to  January  3d,  1887.  And  arfter 
it  was  claimed  the  life  policy  had  lapsed,  he  endeavored 
to  have  it  revived ;  thus  showing  conclusively  that  he  was 
entirely  satisfied  with  the  provisions  of  both  contracts. 

But,  on  plaintiff's  behalf,  it  is  urged  that  he  did  not 
know  of  the  variance  between  the  statements  and  alleged 
agreement  made  by  the  agent,  and  the  contracts  made  by 
the  society.  If  such  was  the  case,  it  was  his  own  fault,  in 
not  reading  the  certificates  delivered  to  and  kept  by  him ; 
as  the  provisions  contained  in  each  are  simply  stated  and 
without  ambiguity.  There  is  no  possibility  of  mistaking 
their  meaning.  The  "  benevolent  certificate "  does  not 
provide  for  medical  attendance  during  sickness,  nor  for 
the  payment  of  $ 3  weekly  during  such  illness ;  but,  by  its 
terms,  the  society  agrees,  in  the  event  of  a  member  being 
sick,  physically  disabled,  or  in  pecuniary  distress,  to  pay 
him,  out  of  the  "  benevolent  fund,"  "  such  donations  as  the 
executive  committee  of  the  society  may  consider  war- 
ranted by  the  circumstances  of  the  case ;  provided,  how- 
ever, that  the  payments  of  the  certificate  of  membership  of 
said  member  shall  not  be  in  arrears."  In  accordance  with 
this  provision,  the  plaintiff  was  paid,  from  time  to  time, 
money,  aggregating  $20,  during  his  illness.  Subsequently, 
plaintiff  neglected,  for  more  than  thirty  days,  from  the  16th 
of  May,  1887,  to  pay  his  dues  to  the  society,  and  defendant 
claims  he  thereby  forfeited  his  membership. 

Plaintiff  contends  that  it  was  agreed  by  the  agent  that 
such  dues  would  be  collected  at  his  house,  and  that  he  was 
not  in  fault  for  not  paying  them,  because  no  agent  called 
to  receive  them.  He  also  claims  that,  under  the  constitu- 
tion and  by-laws  of  the  society,  as  they  existed  at  the  time 
he  became  a  member,  he  was  entitled  to  notice  of  such 
neglect;  and  that  the  policy  could  not  be  forfeited  until 
thirty  days  after  such  notice  (Art.  7  §  12),  and  that  no 
such  notice  had  ever  been  served  on  him. 

The  certificate  of  membership  issued  to  him  provides 
that  these  dues  must  either  be  paid  at  the  office  of  the 


394  COURT  OF  COMMON  PLEAS. 

May  v.  New  York  Safety  &c.  Fund  Soc. 

society,  or  to  an  authorized  agent ;  and  that  the  certificate 
should  be  void,  in  case  the  dues  were  not  paid  at  maturity, 
or  within  thirty  days  thereafter ;  and  does  not  provide  for 
the  giving  of  notice  on  such  failure. 

We  think  the  terms  of  the  special  contract  should  prevail 
over  the  constitution  and  by-laws,  as  it  is  not  repugnant 
to  them ;  but  even  if  this  were  not  so,  the  constitution 
and  by-laws  as  amended  April  27th,  1886,  provide  (Art. 
7  §  11)  "if  any  member  neglects  to  pay  his  dues  and 
assessments  for  more  than  thirty  days  after  the  same  have 
become  due  and  payable  .  .  .  then,  and  in  every  such  case, 
such  membership  shall,  at  once,  cease  and  terminate."  This 
does  not  provide  that  any  previous  notice  of  default  in  the 
payment  of  dues  shall  be  given  before  the  policy  is  forfeited ; 
and  it  is  expressly  written  that,  upon  forfeiture  of  the  cer- 
tificate of  membership,  the  member  shall  cease  to  partici- 
pate in  the  benefits  of  the  "  benevolent  fund." 

The  amended  constitution  and  by-laws  were  erroneously 
excluded  on  the  trial ;  for  those  in  force,  at  the  time  plain- 
tiff became  a  member,  provided  for  amendments  to  them ; 
and  every  person  insured  in  a  society  like  the  defendant's 
becomes  a  member  of  the  society,  and  is  bound  to  know  its 
rules  and  by-laws,  whether  recited  in  the  policy  or  not 
(Bliss  on  Life  Ins.  2d  ed.  pp.  766,  767 ;  and  cases  cited). 

But  plaintiff  insists  that,  even  if  the  certificate  of  member- 
ship lapsed  by  reason  of  the  non-payment  of  dues,  it  was 
subsequently  revived  by  the  payment  of  such  dues  to  the 
secretary  of  the  society,  and  their  acceptance  by  him.  Such 
acceptance,  however,  was  conditional,  and  in  the  receipt 
given  therefor,  it  is  plainly  stated  that  no  obligation  was 
assumed  by  the  society  to  revive  the  certificate,  unless  the 
applicant  passed  a  satisfactory  examination  by  its  medical 
examiner.  This  he  failed  to  do,  and  the  money  so  paid  was 
tendered  back  to  the  plaintiff.  We  think,  therefore,  that 
the  certificate  lapsed  in  June,  1887,  and  was  not  subsequently 
revived  by  the  defendant ;  and  was  entirely  annulled  and 
void  before  the  commencement  of  this  action. 

Plaintiff,  however,  contends  that,  notwithstanding  all  this, 
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the  judgment  should  be  affirmed,  because  of  the  verbal 
agreement  made  with  the  agent,  before  the  issuing  of  the 
certificate  policy.  But  it  has  been  held  that  such  agree- 
ments varying  the  terms  of  the  policy  cannot  be  shown 
(Lamatt  v.  Hudson  R.  Fire  Ins.  Co.,  17  N.  Y.  199). 

He  also  claims  that  the  judgment  should  be  sustained  on 
the  ground  of  the  fraud  practised  on  him  by  the  agent. 

Granting  that  the  agent  made  false  representations  to  in- 
duce the  plaintiff  to  become  a  member  of  the  society,  he 
could  only  recover  for  such  fraud  the  damages  he  sustained 
thereby,  which  would  be  the  amount  of  money  he  paid  out, 
by  reason  of  such  false  representations,  and  not' the  sum  he 
would  have  received  if  such  representations  had  been  true. 
As  the  amount  he  received  from  the  defendant  was  consid- 
erably larger  than  that  paid  by  him  to  it,  we  fail  to  see  that 
he  has  suffered  pecuniary  damages  by  reason  of  the  trans- 
action. 

The  judgment  should  therefore  be  reversed  and  a  new 
trial  ordered,  with  costs  of  this  appeal  to  the  appellant. 

VAN  HOESEN,  J.,  concurred. 

Judgment  reversed  and  new  trial  ordered,  with  costs. 


CHAELES  MEYER,  Appellant,  against  THE  MAYOR,  ALDER- 
MEN, AND  COMMONALTY  OF  THE  CITY  OF  NEW  YORK, 
Respondent. 

(Decided  January  3d,  1888.) 

The  act  of  1886  (L.  1886  c.  572)  requiring  that,  in  actions  against  certain 
municipal  corporations  for  personal  injuries,  notice  of  intention  to 
bring  such 'action  and  of  the  time  and  place  at  which  the  injuries  were 
received,  must  b  5  given  within  six  months  of  the  time  when  the  cause 
of  action  arose,  does  not  apply  where  the  action  is  commenced  within 
the  six  months  by  the  service  of  a  summons  and  complaint. 
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APPEAL  from  a  judgment  of  this  court  entered  upon  the 
dismissal  of  a  complaint. 

The  action  was  for  damages  for  injuries  sustained  in  fall- 
ing into  a  basin  or  culvert  in  the  sidewalk  in  front  of  No. 
44  Beach  Street  in  New  York  City.  The  defense  was  a 
denial  of  the  facts  alleged  and  of  any  negligence  on  the 
part  of  defendant ;  an  averment  of  contributory  negligence ; 
and  a  denial  "  that  the  plaintiff  caused  to  be  filed  with  the 
counsel  to  the  corporation  of  the  City  of  New  York  within 
six  months  after  the  cause  of  action  herein  accrued  notice 
of  his  intention  to  commence  this  action  and  of  the  time 
and  place  at*  which  such  injuries  were  received." 

On  the  trial  the  defendant  moved  to  dismiss  the  com- 
plaint upon  the  ground  that  the  evidence  showed  that  the 
plaintiff  had  failed  to  comply  with  the  provisions  of  chapter 
572  of  the  Laws  of  1886.  That  act  provides  that :  "  No  ac- 
tion against  the  mayor,  aldermen,  and  commonalty  of  any 
city  in  this  state  having  fifty  thousand  inhabitants  or  over, 
for  damages  for  personal  injuries  alleged  to  have  been  sus- 
tained by  reason  of  the  negligence  of  such  mayor,  alder- 
men, and  commonalty,  or  of  any  department,  board,  officer, 
agent,  or  employe  of  said  corporation,  shall  be  maintained 
.  .  .  unless  notice  of  the  intention  to  commence  said  action 
and  of  the  time  and  place  at  which  the  injuries  were  received 
shall  have  been  filed  with  the  counsel  to  the  corporation,  or 
other  proper  law  officer  thereof,  within  six  months  after 
such  cause  of  action  shall  have  accrued." 

The  injuries  of  the  plaintiff  were  received  on  July  9th, 
1886,  and  this  action  was  commenced  by  the  voluntary  ap- 
pearance of  the  defendant  on  October  4th,  1886.  Five  days 
before  such  appearance  and  on  September  29th,  1886,  a  copy 
of  the  summons  and  complaint  was  left  at  the  office  of  the 
corporation  counsel  with  a  person  or  clerk  in  his  employ,  in 
the  expectation  that  a  notice  of  appearance  would  be  sent 
to  plaintiff's  attorneys.  The  complaint  was  dismissed  for 
failure  to  file  with  the  corporation  counsel  the  notice  re- 
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quired  by  the  statute  aforesaid.   From  the  judgment  entered 
thereon  plaintiff  appealed. 

Edward  S.  Hubbe,  for  appellant. 

D.  J.  Dean  and  Robert  L.  Wemley,  for  respondent. 

J.  F.  DALY,  J.  —  [After  stating  the  facts  as  above.]  —  The 
object  of  the  enactment  in  question  is  manifest ;  it  is  to 
enable  the  counsel  to  the  corporation  to  make  such  inquiries 
into  the  circumstances  of  any  accident  which  is  to  be  made 
the  basis  of  an  action  against  the  city,  as  may  be  necessary 
to  prepare  a  defense  to  such  action.  It  is  an  enactment  of 
a  different  character  from  that  which  requires  the  present- 
ment of  the  claim  to  the  comptroller  at  least  thirty  days  be- 
fore the  commencement  of  the  action  (Consol.  Act  1882 
§  H04). 

The  object  of  the  latter  statute,  as  appears  from  its  terms, 
is  to  give  an  opportunity  to  the  financial  officer  of  the  city 
to  examine  the  validity  of  the  claim  presented  and  by  ad- 
justment or  payment  thereof  to  avoid  the  expense  of  an 
action.  The  statute  of  1886  was  intended  to  prevent  the 
mischief  that  might  ensue  from  the  plaintiff's  delaying  to 
bring  his  action  for  injuries  until  so  long  after  the  alleged 
occurrence  that  the  means  of  preparing  a  defense  might  be 
lost  or  greatly  impaired.  The  legislature  evidently  deemed 
that  a  notice  given  within  six  months  would  fully  protect 
the  interests  of  the  city ;  and  it  is  a  fair  inference  that  if 
the  time  to  bring  actions  in  such  cases  were  limited  to  six 
months  no  notice  would  have  been  required. 

We  are  to  look  at  the  mischief  to  be  remedied  and  the 
remedy  adopted  in  order  to  ascertain  the  application  of  a 
new  statute  ;  and  if,  as  seems  reasonable,  the  mischief  to  be 
remedied  was  that  pointed  out  above,  and  the  remedy 
adopted  was  to  give  the  city  notice  within  six  months  of 
the  happening  of  the  accident  of  the  intention  to  bring  suit 
therefor,  then  it  would  seem  that  the  statute  was  not  in- 
tended to  apply  where  the  action  is  commenced  within  the 
six  months  by  the  service  of  the  summons  and  complaint 
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on  the  counsel  to  the  corporation ;  for  the  notice  required 
for  the  protection  of  the  city  is  given  in  the  fullest  manner 
by  the  action  itself. 

It  will  be  observed  that  the  statute  does  not  require  that 
any  period  of  time  shall  elapse  between  the  filing  of  the 
notice  and  the  commencement  of  the  action;  so  that  the 
notice  may  be  filed  one  day  and  the  action  commenced 
the  next,  or  on  the  same  day,  or  even  at  the  same  time ;  for 
the  only  requirement  of  the  statute  is  that  the  notice  must 
be  filed  within  six  months  after  the  cause  of  action  has  ac- 
crued. If,  then,  the  action  may  follow  so  closely  upon  the 
heels  of  the  notice  that  there  shall  not  be  any  appreciable 
lapse  of  time  between  them,  the  filing  of  the  notice  in  that 
case  seems  an  idle  ceremony ;  and  I  think  it  is  so  where  the 
action  is  commenced  in  the  manner  I  have  stated  within  the 
six  months ;  and  therefore  I  conclude  that  the  legislature 
could  not  have  intended  it  in  any  such  case,  but  only  in 
those  where  the  bringing  of  the  action  is  delayed  beyond 
the  six  months'  limit. 

In  this  case  the  plaintiff's  action  was  commenced  by  the 
voluntary  appearance  of  the  defendant,  by  the  counsel  to 
the  corporation,  after  the  latter  had  received  the  summons 
and  complaint,  and  this  was  all  before  the  expiration  of  six 
months  from  the  time  of  the  accident  for  which  the  plaintiff 
claims  damages.  There  was,  I  think,  a  substantial  compliance 
with  the  statute,  in  that  the  summons  and  complaint  were 
left  at  the  corporation  counsel's  office  before  the  notice  of 
appearance  was  given.  A  copy  of  the  proposed  summons 
and  complaint  conveys  all  the  information  which  the  statu- 
tory notice  is  designed  to  give.  It  is  true  that  in  this  case 
the  plaintiff  did  not  intend  the  papers  as  such  notice,  for 
the  action  was  commenced  within  so  short  a  time  after  the 
passage  of  the  act  in  question  that  his  attorneys  were  not 
aware  of  the  requirement ;  but  if  the  statute  were  in  fact 
complied  with,  the  intention  of  the  attorneys  cannot  undo 
the  act.  But  I  think  that,  for  the  other  reason  given,  the 
judgment  should  be  reversed  and  a  new  trial  ordered,  with 
costs  to  abide  event. 
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LARREMORE,  Ch.  J.,  and  VAN  HOESEN,  J.,  concurred. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to 
abide  event. 


ALBERT  PEISER,  Appellant,  against  FREDERICK  SCHANNING 
et  aZ.,  Respondents. 

(Decided  January  3d,  1888.) 

Where  the  occupant  of  the  upper  floor  of  a  building  negligently  suffers 
water  from  his  premises  to  overflow  the  floor  below,  and  damage 
goods  there  stored,  it  is  no  defense  to  an  action  by  the  owner  of  the 
goods  for  his  loss  that  plaintiff  was  not  the  owner,  the  lessee,  or  the 
sub-lessee  of  the  rooms  in  which  the  injury  occurred.  Goods  in 
the  keeping  of  the  occupant  of  the  overflowed  premises  are  entitled  to 
the  same  protection  as  his  own  goods. 

APPEAL  from  a  judgment  of  this  court  entered  upon  the 
dismissal  of  a  complaint  at  a  trial. 

The  action  was  brought  to  recover  damages  sustained  by 
an  overflow  of  Croton  water  from  defendants'  premises  on  the 
upper  floor  of  the  building  known  as  191  Church  Street  and 
35  and  37  White  Street  in  this  city,  whereby  the  goods  of 
the  plaintiff,  which  were  in  the  first  floor  and  basement  of 
said  premises,  were  injured.  The  answer  was  a  denial.  The 
complaint  was  dismissed,  because  it  was  not  alleged  in  the 
complaint  that  the  plaintiff  was  a  tenant  or  sub-tenant  of  the 
premises ;  and  upon  his  admission,  at  the  opening  of  the  case, 
that  he  was  not  at  any  time  such  tenant  or  sub-tenant. 

L.  Ruser,  for  appellant. 

Horwitz  £  Hershfield,  for  respondents. 

J.  F.  DALY,  J.  —  [After  stating  the  facts  as  above.]  —  In 
the  cases  of  recovery  for  injury  to  goods  occasioned  by  the 
negligence  of  the  occupant  of  premises  in  permitting  an 


400  COURT  OF  COMMON  PLEAS. 

Peiser  v.  Schanning. 

overflow  of  water  therefrom,  it  has  generally  appeared  that 
the  party  claiming  for  such  injury  was  the  tenant  of  prem- 
ises in  the  same  building  with  the  defendant  or  the  adjoin- 
ing building;  but  there  is  nothing  in  the  principle  upon 
which  the  defendant  in  such  cases  is  held  liable,  viz.,  that 
he  must  exercise  such  care  in  the  use  of  his  own  property 
that  the  rights  of  another  may  not  be  injured,  —  which 
limits  the  right  of  action  to  a  neighbor  who  holds  under  a 
lease,  and  which  prevents  a  recovery  by  one  who  lawfully 
occupies  with  his  goods  a  part  of  the  adjoining  premises  by 
virtue  of  a  license  from  the  lessee. 

In  the  case  of  an  injury  to  one  tenant  of  a  building  re- 
sulting from  the  negligence  of  another,  whereby  water  over- 
flows from  the  premises  of  the  latter  and  damages  the  goods 
of  the  former  on  his  premises,  it  is  said  that  "  the  question 
is  one  of  negligence  in  the  use  of  premises.  .  .  .  They  are 
not  under  contract  with  each  other,  express  or  implied,  but 
their  reciprocal  obligations  rest  upon  the  duty  which  every 
man  owes  his  neighbor  to  employ  at  all  times  a  prudent 
care  in  the  exercise  of  his  own  rights  that  the  rights  of  such 
neighbor  may  not  be  injured"  (Eakin  v.  Broivn,  1  E.  D. 
Smith  36-44).  The  occupant  of  premises  owes  this  duty, 
of  managing  his  property  so  that  another  may  not  be  injured, 
to  all  who  may  suffer  injury  by  his  negligence.  It  is  upon 
this  principle  that  such  occupant  who  permits  snow  and  ice 
to  be  shovelled  from  his  roof  so  negligently  that  one  passing 
along  the  street  is  injured,  is  held  liable  (Althorp  v.  Wolf, 
22  N.  Y.  355).  So  with  one  who  permits  the  premises  he 
occupies  as  tenant  to  become  out  of  repair  so  that  for  that 
reason  a  window-sash  falls  out  and  injures  a  passer-by ;  he 
may  become  liable  to  a  stranger  (  Odell  v.  Solomon,  99  N.  Y. 
635)  ;  and  one  who,  blasting  on  his  own  premises,  causes 
earth  and  stone  to  be  thrown  upon  neighboring  property 
and  injures  one  who  is  at  work  there  (St.  Peter  v.  Denison, 
58  N.  Y.  416).  In  the  last  case  the  plaintiff  was  not  the 
owner  nor  the  lessee  of  the  neighboring  property,  but 
merely  a  workman  employed  by  the  owner;  yet  there 
seemed  to  be  no  question  of  his  right  to  recover,  and  I  do 


NEW   YORK  — JANUARY,  1888.  401 

Peiser  v.  Schannirig. 

not  find  it  easy  to  distinguish  in  principle  the  right  of  the- 
plaintiff  in  that  case  and  in  this,  the  liabilit}'  of  the  defend- 
ant being  based  upon  the  same  principle  in  both  cases.  The 
case  of  Hay  v.  Cohoes  Co.  (2  N.  Y.  159)  is  cited  in  St. 
Peter  v.  Denison  as  the  authority  for  holding  the  defendant 
liable,  and  Hay  v.  Cohoes  Co.  was  decided  upon  the  doc- 
trine sic  utere  tuo,  etc. ;  as  was  Jutte  v.  Huyhes  (67  N.  Y. 
267),  a  case  of  damage  to  neighboring  property  from  perco- 
lation of  water,  etc.,  from  the  defendant's  drains. 

As  there  was  no  question  that  the  plaintiff  was  lawfully 
in  possession  of  his  goods  in  the  premises  in  which  they 
were  injured,  and  that  he  was  there  by  license  of  the  occu- 
pant and  was  not  a  trespasser,  I  think  he  was  entitled  to 
recover  if  he  established  the  negligence  of  defendants. 

The  judgment  should  be  reversed  and  a  new  trial  ordered, 
with  costs  to  abide  event. 

LARREMORE,  Ch.  J.  —  I  concur  in  the  conclusion  that  the 
judgment  should  be  reversed. 

VAN  HOESEN,  J.  —  If  the  appeal  book  had  been  prepared 
with  intent  to  conceal  the  facts  of  this  case  from  the  court, 
it  could  not  have  augmented  the  difficulty  of  discovering 
from  the  record  the  point  in  controversy.  The  question 
appears  to  be  this:  May  the  pawnor  of  goods  recover 
damages  if  while  in  the  custody  of  the  pawnee  they  be 
injured  by  water  that  overflows  the  pawnee's  premises  in 
consequence  of  the  negligence  of  a  third  party,  the  defend- 
ant in  this  action  ?  The  answer  is  that  he  can.  Either  the 
pawnee  or  the  pawnor  may  maintain  the  action,  and  the 
recovery  of  a  judgment  by  one  is  a  bar  to  a  subsequent 
action  by  the  other  (2  Kent's  Comm.  marg.  p.  585 ;  Addison 
on  Torts,  Dudley  &  Bay.  ed.  p.  505).  Where  the  occu- 
pant of  the  upper  floor,  of  a  building  negligently  suffers 
water  from  his  premises  to  overflow  the  floor  below,  and 
damage  goods  that  are  there  stored,  it  is  no  defense  to  an 
action  brought  by  the  owner  of  the  goods  to  recover  com- 
pensation for  his  loss,  that  he  was  not  the  owner,  the  lessee, 
VOL.  XIV  — 26 
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or  the  sub-lessee  of  the  rooms  in  which  the  injury  occurred. 
Goods  that  are  in  the  keeping  of  the  occupant  of  the  over- 
flowed premises  are  entitled  to  the  same  protection  as  his 
own  goods.  It  cannot  be  that  where  goods  held  upon 
consignment  are  injured  through  the  negligence  of  another, 
the  consignor  has  no  remedy  because  he  is  not  the  tenant 
of  the  apartments  in  which  the  damage  was  done.  If 
goods  have  been  bought  of  the  tenant  of  those  apartments, 
and  paid  for,  it  cannot  be  that  if  they  are  injured  before 
they  are  taken  away,  the  owner  is  remediless. 

It  may  well  be  that  if,  without  any  lawful  right  to  do  so, 
a  stranger  brings  goods  into  a  building,  he  cannot  recover 
for  an  injury  to  them  that  is  not  wanton  or  reckless ;  but 
that,  as  we  infer,  is  not  this  case. 

Judgment  reversed  and  new  trial  ordered,  with  costs 
to  abide  event. 


Louis  RAPP  et  a?.,  Respondents,  against  WILLIAM  LIVING- 
STON, Appellant. 

(Decided  January  3d,  1888.) 

Defendant,  by  letter  to  plaintiffs,  commission  merchants,  offered  to  sell 
certain  goods,  and  enclosed  an  order  on  the  proprietor  of  the  ware- 
house where  they  were  stored.  Plaintiffs,  by  letter,  declined  the  offer 
at  the  terms  stated,  but  proposed  modifications  of  the  terms.  Such 
modifications  defendant  refused  to  agree  to,  and  requested  a  return  of 
his  warehouse  order.  Plaintiffs  did  not  return  the  order,  but  procured 
the  goods  thereon  and  sold  them.  Held,  that  the  subsequent  receipt 
by  defendant  of  payment  for  the  goods  did  not  revive  his  previous 
offer  once  rejected  by  plaintiffs,  but  merely  condoned  plaintiffs'  con- 
version of  the  goods,  and  plaintiffs  were  not  entitled  to  the  commis- 
sions stipulated  in  defendant's  offer. 

APPEAL  from  a  judgment  of  the  District  Court  in  tho 
City  of  New  York  for  the  Seventh  Judicial  District. 

The  facts  are  stated  in  the  opinion. 
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(7.  0.  and  L.  S.  Huhe,  for  appellant. 

J.  A.  Cantor,  for  respondents. 

PER  CURIAM.  —  [Present,  VAN  HOESEN  and  BOOK- 
STAVER,  JJ.] — This  action  was  brought  to  recover  com- 
missions on  an  alleged  sale  of  merchandise,  not  by  the 
plaintiffs,  but  by  the  defendant  himself ;  and  the  claim  in 
based  upon  a  letter  sent  to  plaintiffs  by  defendant,  dated 
November  4th,  1886,  as  follows :  "  Gents,  I  have  sold  for 
November  shipment  200  cases  Boiled  Beef  12-6,  stored  at 
P.  J.  Dean  &  Co.'s  warehouse,  at  $3.75  per  dozen,  subject  to 
examination  and  all  unmerchantable  and  any  imperfect  tins 
to  be  rejected;  also  give  you  refusal  at  same  price  of  about 
390  cases,  less  any  bad  or  doubtful  tins,  for  six  months  from 
date  with  the  privilege  of  selling  them  in  the  interim,  al- 
lowing you  5%  com."  Enclosed  with  the  letter,  was  an 
order  on  P.  J.  Dean  &  Co.  for  the  200  cases  mentioned  in 
it  and  bearing  even  date  with  the  letter. 

This  letter  was  a  mere  offer  on  defendant's  part  to  sell, 
etc. ;  and,  before  it  could  be  binding  on  both  parties,  required 
an  acceptance  on  the  part  of  the  plaintiffs  (Anderson  v. 
Read,  9  Cent  Rep'r  243). 

Instead  of  accepting  the  offer,  the  plaintiffs,  on  the  6th 
of  November,  1886,  wrote  defendant  that  "  unless  you  are 
disposed  to  ship  us  the  200  cases  bought  of  you  November 
4th,  1886,  and  allowing  at  least  20  per  cent,  margin  to  remain 
in  our  hands  until  the  goods  are  re-examined  in  Liverpool, 
we  must  decline  to  accept  of  same  in  accordance  with 
contract  note  of  November  4th,  1886." 

Again,  on  the  10th  of  November,  plaintiffs  wrote  defend- 
ant that  "before  accepting  of  the  200  cases,  we  wish  a 
letter  from  you  to  the  following  effect,  you  holding  yourself 
liable  to  honor  any  claim  within  two  months  after  shipment 
for  any  imperfection  of  the  said  parcel,  or  leave  a  margin 
to  cover  any  just  claim,"  etc. 

On  the  llth  of  November,  the  defendant  refused  to  agree 
to  the  proposed  modifications,  and  demanded  the  return  of 
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the  order  on  P.  J.  Dean  &  Co.,  and  also  the  order  of  No- 
vember 4th. 

From  this  it  clearly  appears  defendant's  offer  was  never 
accepted  by  plaintiffs  ;  and  that  the  former  withdrew  it  on 
the  llth  of  November.  The  testimony  does  not  show  that 
afterwards  any  new  offer  was  made  by  defendant  to  plain- 
tiffs ;  and  consequently  there  is  no  foundation  for  plaintiffs' 
claim.  The  fact  that  plaintiffs  did  not  return  the  order  on 
defendant's  demand,  but  took  out  of  the  warehouse  the 
200  cases  under  it,  and  that  the  defendant  subsequently 
received  payment  for  these,  does  not  revive  an  offer  once 
rejected.  At  most,  it  condoned  a  conversion  of  his  goods 
by  plaintiffs. 

The  judgment  should  be  reversed  and  a  new  trial  ordered, 
with  costs  to  the  appellant. 

Judgment  reversed  and  new  trial  ordered,  with  costs. 


THEODORE  SCHUHLE,  Appellant,  against  DANIEL  CUNNING- 
HAM, Respondent. 

(Decided  January  3d,  1888.) 

In  an  action  for  the  loss  of  a  wife's  services,  alleged  to  have  been  occa- 
sioned by  injuries  received  through  defendant's  negligence,  the  court 
refused  to  allow  the  question  to  be  put  to  plaintiff:  "  What,  in  your 
opinion,  are  the  services  of  your  wife  worth  to  you?  "  Held,  that  this 
was  not  error ;  damages  not  being  provable  by  opinion  evidence. 

The  injuries  were  alleged  to  have  been  caused  by  the  fall  of  a  clothes- 
pole  while  being  set  by  defendant  in  the  rear  of  his  tenement.  The 
court  excluded  a  question  as  to  the  manner  in  which  the  pole  was 
again  set  in  the  ground  after  it  had  fallen.  Held,  that  this  was  not 
error ;  negligence  in  the  original  setting  could  not  be  proved  by  the 
fact  that  defendant  exercised  more  caution  in  resetting. 

When  a  full  and  fair  opportunity  has  been  afforded  to  counsel  to  submit 
their  requests  for  instructions,  a  very  clear  case  of  abuse  of  discretion 
must  be  made  out  to  call  for  any  interference  with  the  refusal  of  the 
trial  judge  to  receive  other  requests,  the  presentation  of  which  has 
been  unnecessarily  delayed. 
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In  an  action  for  personal  injuries,  erroneous  rejection  of  evidence  as  to 
the  extent  of  the  injuries  is  not  ground  of  reversal,  where  it  is  evident 
that  the  jury  rendered  a  verdict  for  defendant  solely  on  the  ground 
that  the  injuries  were  not  caused  by  his  negligence. 

APPEAL  from  a  judgment  of  this  court  entered  upon  the 
verdict  of  a  jury  and  from  an  order  denying  a  motion  for 
a  new  trial. 

The  action  was  brought  to  recover  damages  for  the  loss 
of  services  of  plaintiff's  wife,  and  medical  expenses,  alleged 
to  have  been  occasioned  by  injuries  sustained  by  her  being 
struck  by  a  clothes-pole  which  fell  while  being  erected  by 
defendant  in  the  rear  of  tenement  premises  owned  by  him, 
and  in  which  plaintiff  leased  rooms.  At  the  trial,  the  jury 
found  a  verdict  for  defendant.  A  motion  by  plaintiff  for  a 
new  trial  was  denied,  and  judgment  for  defendant  entered 
on  the  verdict.  From  the  judgment  and  the  order  denying 
his  motion  for  a  new  trial  plaintiff  appealed. 

Greorge  H.  Yeaman  and  Ira  Leo  Bamberger,  for  appellant. 
G-eorge  BetTiune  Adams,  for  respondent. 

PER  CURIAM.  —  [Present,  LARREMORE,  Ch.  J.,  ALLEN 
and  BOOKSTAVER,  JJ.]  —  Most  of  the  exceptions  that  were 
taken  at  the  trial  may  be  disposed  of  without  discussion,  as 
it  is  obvious  that  they  are  not  tenable.  For  instance,  it  is 
plain  that  where  it  appears  upon  cross-examination  that  the 
testimony  given  in  chief  was  merely  hearsay,  the  court  may, 
if  it  deems  that  course  the  best,  strike  out  the  testimony ; 
it  is  not  always  the  wisest  policy  to  allow  the  testimony  to 
stand,  and  instruct  the  jury  to  disregard  it  (Sokes  v.  John- 
son, 57  N.  Y.  673 ;  Farmers'  Bank  v.  Cowan,  2  Abb.  App. 
Dec.  90 ;  Plainer  v.  Plainer,  78  N.  Y.  162). 

So,  also,  it  is  plain  that  the  court  properly  overruled  the 
question  put  to  the  plaintiff,  who  was  suing  for  the  loss  of 
his  wife's  services:  "What,  in  your  opinion,  are  the  services 
of  your  wife  worth  to  you  ?  "  The  jury,  not  the  plaintiff, 
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was  to  set  a  value  on  those  services.  It  was  the  duty  of 
the  plaintiff  to  prove  what  his  wife  did  or  could  do  before 
the  alleged  injury,  and  what  she  did  or  could  do  after  she 
had  been  injured.  With  these  data  the  jury  might,  per- 
haps, without  other  facts,  estimate  what  compensation  the 
plaintiff  should  receive.  Damages  cannot  be  proved  by 
what  is  called  "  opinion  evidence  ; "  they  must  be  assessed 
by  the  jury.  To  aid  the  jury,  experts  may  testify  as  to 
market  value ;  but  the  value  of  a  wife's  services  to  her 
husband  is  not  susceptible  of  proof  by  the  opinion  that  the 
husband  may  express  concerning  them. 

It  was  perfectly  proper  to  exclude  the  question  as  to  the 
manner  in  which  the  pole  was  set  in  the  ground  after  it 
had  fallen,  and  injured  the  wife  of  the  plaintiff.  Ordinarily 
negligence  cannot  be  shown  by  proof  of  what  occurred  sub- 
sequently to  the  happening  of  an  accident  (56  N.  Y.  1-8). 
There  are  cases  in  which  an  injury  is  caused  through  the 
disrepair  of  an  article,  and  in  such  cases  the  fact  that  repairs 
have  been  made  directly  after  the  accident  is  regarded  as 
proof  that  the  article  was  out  of  repair  when  the  injury 
occurred  (I)ale  v.  Delaware  $c.  R.  Co.,  73  N.  Y.  472). 
To  prove  that  a  pole,  which  was  designed  to  be  for  the 
permanent  use  of  the  tenants  of  the  house,  was  re-erected 
after  it  had  fallen  down,  did  not  tend  to  prove  negligence 
in  the  original  setting  of  it,  nor  could  an  inference  fairly 
be  drawn  that  the  original  setting  was  negligent  from  the 
fact  that  the  defendant,  when  re-setting  it,  determined  to 
increase  the  depth  of  the  hole  in  which  it  was  to  be  sunk. 
That  the  pole  was  negligently  set  at  the  time  of  the  acci- 
dent was  not  to  be  proved  by  testimony  that  the  defendant 
displayed  excessive  caution  in  re-setting  it. 

We  think  that  there  was  no  abuse  of  power  ^in  the  course 
taken  by  the  judge  with  respect  to  the  last  request  for 
instructions  that  the  plaintiff  presented.  The  plaintiff  had 
already  handed  up  certain  written  requests  for  instructions, 
and  these  the  court  had  passed  upon.  After  the  jury  had 
been  charged  at  length,  and  when  they  were  about  to  retire, 
the  plaintiff  orally  asked  the  judge  to  give  another  instruc- 
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tion  to  the  jury.  The  judge  said,  "  All  your  requests  to 
charge  should  have  been  submitted  in  writing  before  the 
summing  up."  This  observation  was  eminently  proper. 
Abundant  opportunity  to  present  instructions  had  been 
given.  The  plaintiff  had  availed  himself  of  it,  and  had  sub- 
mitted a  number  of  requests.  It  was  not  at  all  strange  that 
under  these  circumstances  the  court  expressed  the  opinion 
that  all  the  requests  should  have  been  presented  together, 
and  in  time  to  enable  the  court  to  examine  them.  There 
must  be  a  time  at  which  the  presentation  of  requests  should 
cease,  else  we  should  find  that,  after  the  jury  had  retired, 
requests  to  charge  would  be  made,  sometimes  to  the  serious 
inconvenience  of  the  court,  and  of  counsel  in  another  suit 
the  trial  of  which  has  been  begun  (see  Maurer  v.  People,  48 
N.  Y.  1 ;  Code  Civ.  Proc.  §  992).  We  do  not  question  the 
right  of  counsel  to  present  requests,  or  the  duty  of  the  court 
to  pass  upon  them,  but  it  is  essential  to  the  orderly  conduct 
of  a  trial  that  the  court  should  have  the  power  to  put  an 
end  to  the  presentation  of  requests  to  charge,  as  it  may 
put  an  end  to  a  cross-examination  unreasonably  spun  out. 
In  Chapman  v.  McCormick  (80  N.  Y.  480)  no  opportunity 
at  all  was  given  to  counsel  to  present  their  requests,  and 
the  refusal  of  the  trial  judge  to  allow  counsel  to  state  the 
propositions  of  law  which  they  believed  to  be  applicable  to 
the  facts,  was  adjudged  by  the  Court  of  Appeals  to  be 
ground  for  the  reversal  of  the  judgment.  But  when  a  full 
and  fair  opportunity  has  been  afforded  to  counsel  to  submit 
their  requests  for  instructions,  a  very  clear  case  of  abuse  of 
discretion  must  be  made  out  to  call  for  any  interference 
with  the  refusal  of  the  trial  judge  to  receive  other  requests, 
the  presentation  of  which  has  been  unnecessarily  delayed. 

Some  exceptions  were  taken  to  the  rejection  of  testimony 
that  was  offered  to  show  the  severity  of  the  woman's  injuries, 
but  in  the  view  that  we  take  of  the  case  it  is  not  necessary 
to  examine  them  in  detail,  because  the  verdict  leaves  no  room 
for  doubt  that  the  jury  found  that  the  woman  was  not  in- 
jured through  the  negligence  of  the  defendant.  The  con- 
trolling question  in  the  case  was,  not  whether  she  had  been 
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badly  crippled,  and  was  very  infirm  of  body,  but  whether  the 
ailments  that  she  suffered  from  were  caused  by  the  falling  of 
a  pole,  negligently  placed  by  the  defendant  in  the  yard.  The 
court  instructed  the  jury  that  they  must  find  for  the  plain- 
tiff if  they  believed  that  she  was  injured  by  "  the  falling  of 
the  pole,  and  if  her  injuries  were  due  to  the  defendant's  neg- 
ligence, and  she  herself  did  not  by  her  own  negligence  help 
to  bring  aoout  the  accident  that  caused  the  injury."  Under 
this  charge  of  the  court  the  jury  found  for  the  defendant. 
The  verdict  may  have  been  founded  on  any  one  of  these 
three  conclusions  :  first,  that  the  pole  did  not  fall  upon  the 
woman ;  or,  secondly,  if  it  did  fall,  it  was  not  through  the 
defendant's  negligence ;  or,  thirdly,  that  conceding  that 
the  pole  fell  in  consequence  of  the  defendant's  negligence, 
yet  the  woman  by  neglect  on  her  own  part  brought  about 
the  accident.  Whichever  of  these  three  conclusions  was 
arrived  at,  it  is  evident  that  it  rendered  an  assessment  of 
damages  unnecessary;  and  an  erroneous  ruling  that  bore 
merely  upon  the  quantum  of  damages,  could  not  possibly 
have  changed  the  result.  The  court  further  said :  "  If  Mrs. 
Schuhle  were  injured  by  the  falling  of  the  pole,"  etc.,  "  you 
will  approach  the  consideration  of  the  extent  of  her  injuries, 
and  the  amount  of  damages.  The  plaintiff  is  entitled  to  a 
fair  compensation  for  the  loss  of  his  wife's  services,  and  the 
moneys  expended  for  her  care  and  treatment.  You  may  con- 
sider whether  the  injuries  which  you  find  were  sustained  are 
likely  to  be  permanent." 

There  was  in  the  case  ample  evidence  that  the  woman  had 
been  sick,  that  the  plaintiff  had  been  deprived  of  her  ser- 
vices for  a  long  time,  and  that  he  had  expended  a  consider- 
able sum  for  nursing  her,  and  for  medical  attendance  upon 
her.  These  damages  the  plaintiff  must  have  recovered  under 
the  charge  of  the  court  if  the  jury  had  believed  that  the 
woman  had  been  injured  by  the  falling  of  the  pole.  The  main 
contest  in  the  case  was,  as  the  testimony  discloses,  over  this 
question :  did  the  pole  when  it  fell  strike  the  woman  at  all  ? 
The  jury  found  that  it  did  not,  and  the  verdict  was  well 
supported  by  the  evidence. 
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We  are  of  opinion,  therefore,  that  the  judgment  and  the 
order  appealed  from  should  be  affirmed,  with  costs. 

Judgment  affirmed,  with  costs. 


ALBERT  CRUMIELL,  Appellant,  against  ROBERT  HILL, 
Respondent. 

(Decided  February  6th,  1888.) 

In  an  action  for  false  imprisonment,  brought  in  the  City  Court  of  New 
York,  the  jury  found  a  verdict  for  $50  damages.  On  appeal,  the  court 
at  General  Term,  holding  that  under  the  evidence  in  the  case  plaintiff 
was  only  entitled  to  nominal  damages,  ordered  that  the  verdict  be 
reduced  accordingly  and  affirmed  the  judgment  as  modified.  Held, 
that  this  was  erroneous,  the  General  Term  not  having  power  to  deter- 
mine the  disputed  question  of  fact  and  render  final  judgment  thereon. 

APPEAL  from  a  judgment  of  the  General  Term  of  the 
City  Court  of  New  York  modifying  a  judgment  of  that 
court  entered  on  the  verdict  of  a  jury. 

The  action  was  brought  for  false  imprisonment.  It  ap- 
peared that  plaintiff  and  a  companion,  being  suspected  of 
theft  of  defendant's  goods,  and  the  evidence  being  very 
strong  against  them,  each  accusing  the  other  of  the  theft, 
were  taken  by  defendant  to  the  police  station,  and  there 
detained  by  a  police  officer  over  night,  and  in  the  morning 
were  committed  by  the  police  justice  after  hearing  their 
stories.  The  case  was  twice  tried.  On  the  first  trial  the 
jury  rendered  a  verdict  for  $ 50  damages.  On  appeal  to  the 
General  Term,  the  court,  considering  that  the  evidence  only 
warranted  a  verdict  for  nominal  damages,  reversed  the  judg- 
ment and  ordered  a  new  trial.  On  the  new  trial  the  jury 
again  returned  a  verdict  for  $50  damages.  On  appeal  from 
the  judgment  entered  thereon,  the  General  Term  reduced 
the  verdict  to  six  cents  damages  and  six  cents  costs,  and,  as 
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reduced,  affirmed  the  judgment.    From  that  decision  plaintiff 
appealed  to  this  court. 

James  H.  Laird,  for  appellant. 
Jeroloman  $  Arrowsmith,  for  respondent. 

PER  CURIAM.  —  [Present,  LARREMORE,  Ch.  J.,  ALLEN 
and  BOOKSTAVER,  JJ.]  —  The  question  to  be  decided  in 
this  case  is  this :  Had  the  General  Term  of  the  City  Court 
power,  when  they  decided  the  amount  of  damages  found  by 
the  jury  to  be  excessive,  to  order  the  reduction  of  the  ver- 
dict to  nominal  damages,  or  was  it  their  duty  to  have 
ordered  a  new  trial  ?  In  Cassin  v.  Delaney  (38  N.  Y.  178) 
the  Court  of  Appeals  denied  the  power  of  the  General  Term 
to  order  a  reduction  of  the  verdict  in  a  case  of  malicious 
prosecution  as  the  alternative  of  a  new  trial.  "Exces- 
siveness  of  damages,''  says  Chief  Justice  HUNT  in  that 
case,  "is  a  well-settled  ground  for  reversing  a  judgment. 
When  the  court  reach  the  conclusion  that  an  error  in 
that  respect  has  been  committed,  it  is  their  duty  to  reverse 
the  judgment  equally  as  if  fraud  or  corruption  had  been 
established,  or  incompetent  or  immaterial  evidence  had  been 
introduced.  There  is  no  rule  or  provision  of  law  by  which 
judges  at  the  General  Term  are  authorized  to  fix  the  amount 
of  damages  proper  to  be  recovered  by  a  person  who  has 
suffered  from  the  malicious  prosecution  of  another.  Such 
a  proceeding  is  in  hostility  to  every  principle  of  the  common 
law,  as  well  as  to  our  own  system  of  practice  and  pleading. 
If  the  court  has  erred  in  its  decisions,  or  the  jury  has  erred 
in  its  judgment,  the  matter  must  be  referred  to  another 
jury." 

Since  the  decision  of  that  case,  however,  the  rule  seems 
to  have  been  changed ;  and  in  many  cases  of  tort  for  inju- 
ries to  persons  the  General  Term  has,  on  appeal  from  the 
order  of  the  Special  Term,  made  on  motions  to  set  aside  the 
verdict  for  excessive  damages,  made  a  conditional  order 
reversing  the  judgment  and  granting  a  new  trial  unless  the 


NEW  YORK  — FEBRUARY,  1888.  411 

Ehmann  v.  Scheuerman. 

plaintiff  would  consent  to  reduce  the  damages  to  a  specified 
sum,  and  affirming  it  for  that  amount  if  the  plaintiff  should 
consent  to  the  reduction.  This  practice  seems  to  have  been 
approved  of  by  the  Court  of  Appeals  in  later  decisions.  In 
Whitehead  v.  Kennedy  (69  N.  Y.  462)  the  court  says: 
"This  seems  to  be  a  comparatively  modern  practice,  and 
cases  in  this  court  have  assumed  that  the  General  Term  had 
the  power  on  appeal  in  these  cases,  if  the  verdict  is  deemed 
excessive,  to  make  the  conditional  order  mentioned.  We 
do  not  intend  to  disturb  the  authority  of  these  decisions." 

We  know  of  no  practice  or  authority  which  goes  to  the 
extent  of  allowing  the  appellate  court  to  determine  disputed 
questions  of  fact  and  render  final  judgment  upon  such  de- 
termination. To  do  this  would  not  be  within  the  appropri- 
ate functions  of  the  appellate  court,  and  would  be  an  inva- 
sion of  the  province  of  the  trial  court. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to 
abide  event. 


CHRISTIAN  EHMANN,  Appellant,  against  HELENA  SCHEUER- 
MAN et  «/.,  Respondents. 

(Decided  Tebruary  6th,  1888.) 

In  an  action  by  the  transferee  of  the  payee  of  a  promissory  note,  to  en- 
force the  liability  of  a  surety  thereon,  in  which  the  defenses  were  pay- 
ment and  a  release  of  the  surety  by  taking  security  from  the  maker,  it 
appeared  that  the  maker  was  also  named  as  a  defendant  in  the  action, 
but  was  not  served  with  a  summons  and  had  never  appeared,  and  that 
at  the  time  of  trial  the  statute  of  limitations  had  run  against  him.  The 
payee  died  prior  to  the  commencement  of  the  suit,  and  the  surety  died 
before  the  same  was  brought  to  trial,  the  latter's  executrix  being  sub- 
stituted in  his  place.  Held,  that  the  maker  was  competent  to  prove 
that  a  chattel  mortgage  offered  in  evidence,  containing  a  mis-descrip- 
tion of  the  note  in  suit,  was  given  by  him  to  secure  such  note,  and 
that  he  had  paid  the  mortgage  by  work  done  for  the  payee  in  his 
lifetime.  Such  maker  was  not  a  party  to  the  action  and  had  no  interest 
in  the  event  of  the  same,  within  the  meaning  of  section  829  of  the  Code 
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of  Civil  Procedure  relating  to  evidence  of  personal  transactions  with 
a  deceased  person.  And  it  was  competent  to  show  by  the  answer  that, 
at  the  time  an  alleged  conversation  with  the  deceased  surety  was  saiu 
by  a  witness  to  have  taken  place,  the  action  was  at  issue. 

APPEAL  from  a  judgment  of  this  court  entered  on  the 
verdict  of  a  jury. 

The  facts  are  stated  in  the  opinion. 
Thomas  Bracken,  for  appellant. 
Samuel  Gr.  Adams,  for  respondent. 

BOOKSTAVER,  J.  —  The  action  was  brought  on  a  promis- 
sory note,  made  by  Frederick  Ott,  and  indorsed  by  Philip 
Scheuerman,  as  surety,  and  delivered  to  Charles  S.  Ehmann, 
the  payee,  for  value.  The  plaintiff  claimed  to  be  the  owner 
of  the  note,  by  purchase  from  his  brother  Charles.  The  lat- 
ter fact  was  denied  by  the  defendant  Scheuerman,  the  only 
one  who  appeared.  Ott,  the  maker  of  the  note,  was  never 
served  with  the  summons,  and  did  not  appear  as  a  party. 
Defendant  Scheuerman  also  set  up  as  defenses,  payment  by 
Ott,  and  a  release  of  himself  as  surety,  by  reason  of  a  cer- 
tain chattel  mortgage,  given  by  the  maker,  and  received  by 
the  payee,  as  security  for  the  note.  The  payee  of  the  note 
died  before  this  action  was  brought.  Philip  Scheuerman, 
the  surety,  died  before  trial,  and  the  action  was  revived 
against  his  executrix. 

On  the  trial  a  chattel  mortgage  was  produced,  executed 
by  Ott,  the  maker  of  the  note,  to  Ehmann,  the  payee 
therein.  There  were  what  were  claimed  to  be  mis-descrip- 
tions of  the  note  in  the  mortgage ;  and  Ott  was  called  by 
the  defendant  to  prove  that  the  mortgage  was  given  to 
secure  the  note  in  suit ;  and  also  that  he  had  paid  the  mort- 
gage, by  work  done  for  the  payee,  in  his  lifetime.  This 
testimony  was  objected  to  by  plaintiff,  on  the  ground  that  it 
related  to  personal  transactions  between  the  witness  and  a 
deceased  person,  and  was  incompetent,  under  section  829 
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of  the  Code,  whether  he  testified  in  his  own  behalf  or  on 
behalf  of  a  co-defendant. 

On  the  argument,  appellant's  counsel  insisted  that 
Alexander  v.  Dutcher  (70  N.  Y.  385)  was  conclusive  on 
this  question,  and  that  case  does  lay  down  the  rule  here 
contended  for.  But  that  decision  was  rendered  under  sec- 
tion 399  of  the  Old  Code.  That  section  provided  that  "  no 
party  to  an  action  or  proceeding,  interested  in  the  event 
.  .  .  shall  be  examined  as  a  witness,  in  regard  to  any  per- 
sonal transaction,"  etc.,  against  the  executor,  etc.,  and  justi- 
fied the  decision.  But  the  court,  after  declaring  that  section 
399  (Old  Code)  made  no  distinction  between  cases  where 
parties  were  called  as  witnesses  on  their  own  behalf  or  in 
behalf  of  a  co-defendant,  or  cases  where  they  were  jointly 
or  severally  liable,  says :  "  It  might  have  been  reasonable  to 
make  such  distinctions."  And  the  legislature  has  made  the 
distinction  as  far  as  co-defendants  are  concerned,  in  the 
New  Code,  which  provides  (§  829),  that  such  person  shall 
not  be  examined  as  a  witness  "in  his  own  behalf  or  interest, 
or  in  behalf  of  the  party  succeeding  to  his  title  or  interest 
against  the  executor,"  etc. 

In  this  case,  Ott,  although  named  as  a  defendant,  was 
never  served  with  the  summons,  and  did  not  appear  in  the 
action.  He  was  therefore  no  party  to  the  action.  Neither 
was  he  examined  as  a  witness  on  his  own  behalf ;  and  his 
testimony  was  competent,  we  think,  in  behalf  of  the  defend- 
ant Scheuerman,  under  the  Code  as  it  stands,  unless  ren- 
dered incompetent  by  reason  of  his  interest  in  the  event  of 
the  action. 

He  is  not  a  party  to  it.  No  judgment  can  be  recovered 
against  him,  in  it.  The  note  became  due  in  1874,  and  no 
action  can  now  be  maintained  by  the  plaintiff  or  any  trans- 
ferer  from  him,  against  Ott,  on  the  note.  The  test  of  inter- 
est of  a  witness  is  that  he  will  either  lose  or  gain  by  the 
direct  legal  operation  and  effect  of  the  judgment ;  or  that 
the  record  will  be  legal  evidence  for  or  against  him,  in  some 
other  action  (Miller  v.  Montgomery,  88  N.  Y.  285).  Such 
interest  must  be  present,  certain,  and  vested,  and  not  remote 
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or.  contingent  (Moore  v.  Oviatt,  35  Hun  216 ;  Hobart  v.  Hobart, 
62  N.  Y.  80).  Measured  by  these  rules,  the  witness  had  no 
interest  in  the  event  of  the  action,  and  the  testimony  ob- 
jected to  was  competent. 

The  bill  for  work  done  by  Ott,  for  the  payee  of  the  note, 
was  objected  to  only  on  the  ground  that  it  was  incompetent 
under  the  same  section  of  the  Code,  and  as  that  is  untena- 
ble, no  error  was  committed  in  admitting  it  in  evidence. 

The  exceptions  to  the  refusal  to  direct  a  verdict  for  plain- 
tiff, and  to  the  charge,  and  the  refusals  to  charge,  being 
based  upon  the  incompetency  of  the  testimony  before  re- 
ferred to,  fall  with  the  exceptions  to  that  testimony. 

During  the  progress  of  the  trial  a  witness  for  the  plaintiff 
testified  to  certain  conversations  with  Philip  Scheuerman, 
the  surety  on  the  note ;  which,  the  witness  said,  occurred 
before  the  commencement  of  this  action.  The  answer  was 
introduced  in  evidence,  apparently  for  the  purpose  of  con- 
tradicting this  statement.  We  think  it  was  competent  to 
show  by  the  answer  that,  at  the  time  the  conversations  were 
said  to  have  taken  place,  the  action  was  at  issue ;  and  that 
no  error  was  committed  in  admitting  it  for  that  purpose. 

The  judgment  should  therefore  be  affirmed. 

LARREMORE,  Ch.  J.,  and  J.  F.  DALY,  J.,  concurred. 
Judgment  affirmed. 


NATHAN  HASBERG,  Respondent,  against  JOHN  B.  MCCARTY, 

Appellant. 

(Decided  February  6th,  1888.) 

• 

After  plaintiff  had  been  associated  in  business  as  a  co-partner  with  defend- 
ant for  several  years,  defendant  informed  plaintiff  that  a  new  business 
corporation  was  to  be  organized,  of  which  defendant  was  to  be  presi- 
dent, and  plaintiff  a  manager,  the  business  to  be  of  the  same  character  as 
that  previously  conducted  by  them,  and  that  it  was  desirable  that  the 
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merchandise  of  the  firm  should  be  transferred  to  the  new  company 
as  though  defendant  were  its  sole  owner,  at  a  fair  valuation,  to  be 
paid  in  stock  of  the  company  to  be  issued  in  the  individual  name  of 
defendant,  he  to  have  absolute  control  thereof;  and  on  the  representa- 
tions and  request  of  defendant,  plaintiff  transferred  his  share  of  the 
stock  of  merchandise  of  the  partnership  to  defendant,  and  it  was  then 
conveyed  to  the  company,  and  stock  in  the  company  issued  to  defend- 
ant therefor.  Held,  that  the  relations  existing  between  plaintiff  and 
defendant  gave  the  former  a  right  to  rely  upon  the  representations 
made  by  the  latter:  that  the  suppression  by  defendant  of  material 
facts  as  to  the  basis  of  cash  capital  of  the  company,  was  ground  for 
the  interference  of  a  court  of  equity  in  plaintiff's  behalf;  and  that  his 
not  having  made  an  immediate  disafflrmance  did  not  affect  his  rights, 
until  knowledge  by  him  of  the  facts  was  shown. 

APPEALS  from  an  interlocutory  judgment  of  this  court 
directing  a  reference  to  take  and  state  the  accounts  of  a  co- 
partnership, and  from  the  final  judgment  entered  upon  the 
report  of  the  referee. 

The  facts  are  stated  in  the  opinion,  and  in  the  report  of 
the  decision  rendered  on  the  trial  of  the  action  at  Special 
Term  (13  Daly  415),  upon  which  the  interlocutory  judg- 
ment appealed  from  was  entered. 

John  H.  V.  Arnold,  for  appellant. 
Stern  £  Myers,  for  respondent. 

LARREMORE,  Oh.  J.  —  This  appeal  is  from  an  interlocutory 
judgment  of  January  13th,  1886,  directing  a  reference  to 
take  and  state  the  accounts  between  the  parties  hereto  as 
therein  directed  and  report  thereupon  the  amount  due  the 
plaintiff  from  the  defendant.  The  referee  reported  an  amount 
due  to  the  plaintiff  of  $35,483.81,  with  interest  from  June 
1st,  1886.  Exceptions  to  the  report  were  filed,  but  by  stip- 
ulation all  objections  to  the  findings  of  fact  by  the  referee 
were  waived. 

The  exceptions  filed  were  heard  before  the  court  and  over- 
ruled: and  on  September  28th,  1886,  final  judgment  was 
ordered  against  the  defendant,  affirming  the  report  in  all 
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respects  and  awarding  an  additional  allowance  of  $1,000  to 
the  plaintiff.  From  this  judgment  an  appeal  is  also  taken. 

The  findings  of  the  judge  who  tried  the  case  present  a  full 
statement  of  the  facts  which  are  supported  by  the  evidence : 
and  the  conclusions  of  law  were  fully  warranted  by  the 
facts. 

These  parties  had  been  associated  in  business  for  several 
years  under  the  name  and  firm  of  McCarty  &  Hasberg.  Sub- 
sequently the  defendant  informed  the  plaintiff  that  a  new  busi- 
ness corporation  was  to  be  organized,  called  "  The  McCarty 
&  Hall  Trading  Company,  Limited,"  of  which  he,  the  defend- 
ant, was  to  be  a  member  and  president,  and  of  which  the 
plaintiff  was  to  be  a  manager ;  that  the  business  of  the  cor- 
poration was  to  be  of  the  same  character  as  that  previously 
conducted  by  these  parties ;  that  it  was  desirable  that  the 
stock  of  merchandise  belonging  to  the  old  firm  of  McCarty 
&  Hasberg  should  be  transferred  to  the  new  company  as 
though  he  [McCarty]  were  its  sole  owner,  at  a  fair  valua- 
tion, which  would  be  paid  for  in  stock  of  the  company, 
such  stock  to  be  issued  in  his  individual  name,  and  that  he, 
McCarty,  should  have  the  absolute  control  thereof.  The 
plaintiff  then  signed  the  agreement  upon  the  request  and 
representations  of  the  defendant,  having  had  no  previous 
knowledge  of  its  contents. 

The  peculiar  relations  theretofore  existing  between  the 
plaintiff  and  defendant  gave  the  former  a  right  to  rely  upon 
the  good  faith  and  integrity  of  the  defendant  making  the 
representations  above  referred  to,  and  appear  to  have  been 
the  inducement  that  led  to  the  agreement  of  January  24th, 
1884. 

In  compliance  with  the  terms  of  said  agreement,  the 
stock  of  merchandise  belonging  to  said  McCarty  &  Hasberg 
was  conveyed  to  the  said  corporation,  and  the  capital  stock 
of  the  same  was  issued  to  him  at  the  par  value  thereof,  of 
which  stock  more  than  one-half  was  so  issued  in  considera- 
tion of  the  merchandise  formerly  belonging  to  the  plaintiff 
and  defendant. 

It  appears  upon  examination  that  said  company  was  not 
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organized  upon  the  basis  of  a  cash  capital  of  -$250,000, 
nor  was  it  ever  so  intended :  and  there  is  good  reason  for 
believing  that  the  defendant  entered  into  the  agreement 
with  said  company  to  defraud  the  plaintiff  and  appropriate 
all  the  profits  earned  by  the  said  corporation,  and  thus  pre- 
vent a  declaration  of  any  dividends  upon  its  said  shares  to 
the  stockholders. 

Even  if  there  had  been  no  fraud  in  the  representations 
thus  made,  there  was  a  suppression  of  material  facts  suffi- 
cient to  authorize  the  interference  of  a  court  of  equity  in 
the  plaintiff's  behalf  (Hammond  v.  Pennock,  61  N.  Y.  152). 
The  weight  of  evidence  appears  to  be  entirely  in  plain- 
tiff's favor,  and  the  conclusions  of  the  court  below  upon  the 
same  meet  our  entire  approval. 

The  point  raised  as  to  plaintiff's  neglect  to  make  an  im- 
mediate disaffirmance  of  the  contract  is  not  justified  by  the 
testimony  and  not  within  the  rulings  of  the  cases  cited 
(Hammond  v.  Pennock,  supra;  Moss  v.  Titterton,  6  Hun 
280).  The  plaintiff  could  not  disaffirm  until  he  had  knowl- 
edge of  the  alleged  fraud  or  misrepresentations,  and  the 
evidence  does  not  disclose  any  act  upon  his  part  from  which 
an  affirmation  of  the  contract  after  a  knowledge  of  its  con- 
tents and  the  subsequent  transactions  thereunder  by  the 
defendant  can  be  legally  inferred. 

After  a  review  of  the  whole  case,  I  have  reached  the 
conclusion  that  the  judgments  appealed  from  should  be 
affirmed,  with  costs. 

ALLEN  and  BOOKSTAVER,  JJ.,  concurred. 
Judgments  affirmed,  with  costs. 


VOL.  XIV— 27 
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JOHN  KELLY,  Respondent,  against  THE  TWENTY-THIRD 
STREET  RAILWAY  COMPANY,  Appellant. 

(Decided  February  6th,  1888.) 

In  an  action  by  an  administrator  for  the  pecuniary  loss  sustained  by  the 
next  of  kin  of  plaintiff's  intestate  from  his  death,  alleged  to  have  been 
caused  by  defendant's  negligence,  it  appeared  that  the  intestate  left 
no  father,  mother,  widow,  children,  or  other  persons  dependent  upon 
him  for  support;  that  his  only  next  of  kin  were  a  brother  and  sister 
in  Ireland,  and  three  nephews  in  New  York  City,  where  he  carried  on 
the  business  of  junk  dealer.  The  testimony  did  not  show  that  he  ever 
did  anything  to  support  or  in  any  way  assist  any  of  these  relatives, 
nor  what  he  earned,  or  what  the  value  of  his  life  was  to  his  next  of 
kin.  Held,  that  a  verdict  of  $1,000  should  not  be  set  aside  as  ex- 
cessive. 

APPEAL  from  a  judgment  of  this  court  entered  on  the 
verdict  of  a  jury  and  from  an  order  denying  a  motion  for 
a  new  trial. 

The  facts  are  stated  in  the  opinion. 
Leslie  W.  Russell,  for  appellant. 
Alfred  Steckler,  for  respondent. 

PER  CURIAM.  —  [Present,  LARREMORE,  Ch.  J.,  ALLEN 
and  BOOKSTAVER,  JJ.]  —  The  action  was  brought  to  re- 
cover for  the  pecuniary  loss  sustained  by  the  next  of  kin 
of  Peter  Morris,  who  died  intestate.  He  was  killed,  as 
claimed  by  the  plaintiff,  through  the  negligence  of  the  de- 
fendant. There  was  conflicting  evidence,  both  as  to  the 
negligence  of  the  deceased  and  of  the  defendant,  and  we 
think  there  was  no  error  in  the  submission  of  these  ques- 
tions to  the  jury. 

Peter  Morris  left  no  father,  mother,  widow,  children,  or 
other  persons  dependent  on  him  for  support.  His  only  next 
of  kin  were  a  sister  and  brother  living  in  Ireland,  and  three 
nephews  in  this  city.  He  was  by  occupation  a  junk  dealer. 
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The  testimony  did  not  show  he  had  ever  done  anything  to 
support  or  in  any  way  assist  any  of  these  relatives,  while 
he  lived ;  nor  did  it  show  what  he  earned,  nor  what,  if  any- 
thing, the  value  of  his  life  was  to  his  next  of  kin.  Upon 
this  state  of  facts,  the  defendant  moved  to  dismiss  the 
complaint,  on  the  ground,  among  others,  that  there  was  no 
basis  of  damage,  or  for  more  than  nominal  damages ;  which 
was  denied,  and  defendant  excepted. 

We  are  now  asked  to  apply  to  this  case  the  rule  laid 
down  in  Leeds  v.  Metropolitan  Gas  Light  Co.  (90  N.  Y.  26). 
That  action  was  brought  by  the  person  injured,  to  recover 
damages  for  such  injuries,  and  for  the  pecuniary  loss  sus- 
tained in  consequence ;  and  the  court  held,  where  actual 
pecuniary  damages  are  sought,  some  evidence  must  be  given 
showing  their  existence  and  extent.  This  rule  is  both  just 
and  salutary.  But  it  has  never  been  applied,  as  far  as  we 
are  aware,  to  actions  brought  by  an  administrator,  to  re- 
cover for  the  pecuniary  injury  sustained  by  the  next  of  kin 
from  the  death  of  a  person  caused  by  the  negligence  of 
another.  Nor  have  the  courts  of  this  state  discriminated 
between  the  immediate  and  collateral  kindred,  and  required 
more  or  different  proof  in  the  case  of  the  latter  than  in  the 
former ;  although  this  has  been  done  in  some  other  states, 
where  it  is  held  there  must  be  some  direct  proof  that  the 
collateral  kindred  had  been  supported  by  the  deceased ;  or 
that  there  was  a  probability  of  their  receiving  support  from 
him,  had  he  lived  (Chicago  v.  Scholten,  75  111.  468 ;  Chicago 
£c.  v.  Moranda,  93  111.  302 ;  Grrotenkemper  v.  Harris,  25 
Ohio  St.  512) ;  and,  in  our  opinion,  such  a  discrimination 
might  well  be  made. 

The  judge's  charge,  we  think,  was  in  strict  conformity 
with  the  law  of  this-  state,  as  laid  down  in  Lockwood  v. 
N.  Y.  L.  E.  $  W.  R.  R.  Co.  (98  N.  Y.  523),  and  cases 
there  cited.  On  this  charge  the  jury  awarded  the  plaintiff 
$1,000  damages ;  and  as  the  law  stands,  we  cannot  say  they 
were  excessive. 

Judgment  and  order  affirmed,  with  costs. 
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JAMES  MCGLYNN,  Appellant,  against  JAMES  M.  SEYMOUR, 
Respondent. 

(Decided  February  6th,  1888.) 

A  complaint  alleged  that  defendant,  knowing  that  he  did  not  own  certain 
mining  property,  conveyed  the  same  to  a  company  organized  for  the 
purpose  of  working  such  property;  that  the  company  issued  certifi- 
cates of  stock,  which  were  transferred  to  defendant  in  payment  for 
such  property ;  that  plaintiff,  believing  these  certificates  to  be  valua- 
ble, bought  some  of  them ;  and  that  the  certificates  were  intrinsically 
worthless,  though  an  apparent  but  fictitious  value  was  given  to  them 
by  "  wash"  sales  at  the  mining  exchange  which  the  defendant  made. 
It  did  not  allege  that  defendant  made  any  representations  to  plaintiff, 
directly  or  indirectly,  nor  that  defendant  intended  that  any  rep- 
resentations made  by  him  should  be  communicated  to  the  public  or 
to  plaintiff,  nor  that  plaintiff  relied  upon  the  representations  made 
by  defendant  to  the  mining  company  that  defendant  owned  and  had 
a  right  to  convey  the  mining  property  in  question.  Held,  that  the 
complaint  did  not  state  facts  sufficient  to  sustain  an  action  for  deceit. 

APPEAL  from  an  interlocutory  judgment  of  this  court 
overruling  a  demurrer  to  a  complaint. 

The  complaint  alleged  that  defendant,  the  locator  of  cer- 
tain mining  claims  in  California,  procured  the  incorporation 
under  the  laws  of  New  York  of  the  South  Pacific  Mining 
Company,  a  corporation  organized  for  the  purpose  of  min- 
ing, reducing,  refining,  etc.,  of  ores,  with  a  capital  stock  of 
$500,000,  divided  into  a  like  number  of  shares ;  that  he 
caused  the  officers  of  such  company  to  issue  to  himself  the 
entire  capital  stock  in  payment  of  a  conveyance  of  the  min- 
ing claims,  and  also  procured  the  listing  of  the  securities  of 
such  corporation  on  the  New  York  Mining  Stock  Exchange, 
on  various  representations  and  reports  as  to  the  condition 
of  the  company  and  the  value  of  its  properties,  and  secured 
the  confidence  of  the  officers  of  the  exchange  and  of  plain- 
tiff by  procuring  well-known  men  of  financial  ability  to 
accept  offices  in  such  company;  that  the  defendant  from 
time  to  time  gave  to  members  of  such  stock  exchange 
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orders  to  sell  large  quantities  of  the  stock,  and  to  others  of 
said  members  orders  to  buy  at  prices  fixed  by  the  defend- 
ant ;  that  the  execution  of  such  orders  created  a  large  ap- 
parent demand  for  the  stock,  and  gave  it  an  apparent  market 
value  ;  that  plaintiff,  in  reliance  upon  the  financial  standing 
of  the  officers  of  the  company,  and  in  ignorance  of  the  fraud- 
ulent acts  of  defendant,  believing  that  the  stock  was  fully 
paid  and  lawfully  issued,  and  that  the  price  at  which  it  was 
selling  upon  the  exchange  was  created  by  bona  fide  pur- 
chases and  sales  and  represented  its  true  market  value,  and 
in  reliance  upon  the  representations  contained  in  said  certifi- 
cates, in  good  faith  purchased  upon  the  exchange,  through 
a  member  thereof,  200  shares  of  the  stock  for  $17,035,  being 
the  market  price  upon  said  exchange  ;  that  the  lots  located 
as  mining  lots  were  not  open  to  location,  and  neither  de- 
fendant nor  his  company  acquired  any  title  thereto,  all  of 
which  was  well  known  to  defendant  ;  that  the  stock  was 
and  is  and  always  has  been  perfectly  worthless,  and  that 
the  prices  at  which  plaintiff  purchased  were  wholly  fictitious 
and  created  by  the  sales  and  purchases  made  on  defendant's 
order,  for  the  purpose  of  deceiving  the  public,  and  that  the 
company  was  organized  and  the  stock  issued  for  the  sole 
purpose  of  selling  said  stock  to  the  public,  and  all  the  al- 
leged acts  were  done  in  pursuance  of  a  corrupt  design  to 
cheat  and  defraud  the  public,  including  plaintiff.  The  de- 
fendant demurred  to  the  complaint,  on  the  ground  that  it 
did  not  state  facts  sufficient  to  constitute  a  cause  of  action. 
On  the  argument  of  the  demurrer  at  the  Special  Term,  the 
following  opinion,  referred  to  in  the  subsequent  opinion  of 
the  General  Term,  was  delivered. 


HOESEN,  J.  —  The  persons  issuing  a  prospectus  are 
held  liable  for  its  statements  to  all  who  are  induced  by  a  re- 
liance upon  them  to  do  the  act  that  the  prospectus  invites. 
This  is  upon  the  theory  that  the  statements  of  the  pro- 
spectus are  representations  addressed  by  its  authors  to  the 
public  generally,  and  to  those  persons  particularly  who  read 
the  prospectus,  take  its  suggestions,  and  accept  the  offers 
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that  it  contains.  It  was  the  object  of  the  plaintiff  to  bring 
this  case  within  the  rule  applicable  to  prospectuses,  but  he 
has  not  succeeded.  He  does  not  allege  that  the  defendant 
made'  any  representations  to  him,  directly  or  indirectly,  nor 
does  he  allege  that  the  defendant  intended  that  any  repre- 
sentations made  by  him  to  other  parties  should  be  commu- 
nicated to  the  public  or  to  the  plaintiff.  Nor  does  he  allege 
that  he  relied  upon  the  representations  made  by  the  defend- 
ant to  the  South  Pacific  Mining  Company,  that  he,  the  de- 
fendant, owned,  and  had  a  right  to  convey,  the  mining 
property  in  question.  Nor  is  it  apparent  how  the  represen- 
tations that  the  defendant  made  to  the  company  respecting 
his  ownership  of  the  propert}*-  should,  in  the  natural  and  or- 
dinary course  of  events,  have  led  to  the  purchase  by  the 
plaintiff  of  certain  shares  of  the  stock  of  the  company. 

The  only  parts  of  the  complaint  that  require  notice  are 
the  allegations  that  the  defendant,  knowing  that  he  did  not 
own  it,  conveyed  mining  property  to  the  company ;  that  the 
company,  believing  itself  to  be  the  owner  of  the  property, 
issued  certain  certificates  of  stocks  ;  that  the  plaintiff,  believ- 
ing these  certificates  to  be  valuable,  bought  some  of  them ; 
that  the  certificates  were  intrinsically  worthless,  though  an 
apparent  but  fictitious  value  was  given  to  them  by  "  wash  " 
sales  at  the  mining  exchange,  which  the  defendant  had 
made.  These  allegations  cannot,  in  my  opinion,  support  an 
action  against  the  defendant.  If  they  be  true,  the  defendant 
defrauded  the  company  by  selling  to  it  property  to  which  he 
had  no  title,  but  he  did  not  have  any  transactions  with  the 
plaintiff,  nor  did  he  make  any  representations  to  him  directly, 
or  through  the  medium  of  any  other  person  or  of  any 
document. 

There  is  no  foundation,  therefore,  for  an  action  of  deceit. 

Now,  will  the  allegation  that  the  defendant  caused  "wash" 
sales  to  be  made  at  the  mining  exchange  sustain  an  action  ? 
A  "  wash  "  sale  is  at  most  an  affirmation  that  the  buyer  is 
paying  a  certain  price  for  a  certain  lot  of  stock.  It  is  not 
an  affirmation  that  the  stock  has  any  intrinsic  value,  that  a 
company  owns  any  property  of  value,  or  that  the  buyer  will 
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ever  again  bid  the  same  price  for  the  stock.  It  is  made  on 
account  of  persons  who  are  anonymous.  If  a  man  buys 
stock  because  he  is  led  by  "  wash  "  sales  to  believe  that  he 
can  make  a  fortunate  speculation,  he  cannot  have  an  action 
of  deceit  against  those  who  have  made  the  "  wash  "  sales. 
The  sales,  though  fictitious,  are  not  representations  of  any 
fact  on  which  a  man  has  a  right  to  rely.  They  are  at  most 
false  affirmations  of  an  opinion  as  to  value.  Such  affirma- 
tions are  not  regarded  as  statements  of  fact.  "  Wash " 
sales  are  condemned,  as  they  ought  to  be,  because  they  are 
fictitious,  but  they  are  not  false  representations,  made  to 
the  public  in  general,  which  give  a  right  of  action  to  any 
one  who  is  led  by  them  to  take  an  erroneous  view  of  market 
prices  and  to  invest  unprofitably  in  consequence. 

Demurrer  sustained,  with  leave  to  amend  complaint  on 
payment  of  usual  costs  within  twenty  days. 

From  the  judgment  entered  on  this  decision,  plaintiff 
appealed. 

Jno.  H.  Hamilton,  for  appellant. 
Hawkesworth  <&  Rankin,  for  respondent. 

PER  CURIAM. —  [Present,  LARREMORE,  Ch.  J.,  ALLEN  and 
BOOKSTAVER,  JJ.]  —  As  we  read  the  complaint,  this  is  an 
action  for  deceit.  We  have  searched  in  vain  through  its 
various  allegations  —  most  of  them  made  upon  information 
and  belief  — to  find  an  averment  of  any  substantive  fact 
that  the  plaintiff,  acting  upon  any  representations  made  by 
the  defendant  to  him  directly  or  indirectly,  was  influenced 
in  his  action  in  the  purchase  of  stock  of  the  "  South  Pacific 
Mining  Company."  Such  fact  should  be  affirmatively  stated 
in  order  to  bring  this  case  within  the  line  of  authorities 
cited  by  the  counsel  for  the  appellant.  Granted,  for  the 
sake  of  argument,  that  the  company  was  defrauded  by  the 
sale  to  it  of  property  to  which  defendant  had  no  title,  what 
personal  liability  has  he  incurred  to  one,  who,  in  the  ordinary 
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course  of  business,  purchases  stock  which  he  claims  to  have 
been  fraudulently  issued? 

If  all  the  facts,  instead  of  the  conclusions  drawn  from 
them,  had  been  stated  in  the  complaint,  it  might  appear 
that  such  conclusions  were  erroneous  and  no  right  of  action 
existed. 

Judge  VAN  HOESEN  has  covered  the  whole  ground  of  the 
controversy  in  his  decision,  which  it  is  unnecessary  for  us 
to  supplement. 

The  interlocutory  judgment  appealed  from  should  be 
affirmed,  with  costs. 

Judgment  affirmed,  with  costs. 


CLEMENTINE    PARKS,    Respondent,    against    AUTOMATIC 
BANK  PUNCH  COMPANY,  Appellant. 

(Decided  February  6th,  1888.) 

Defendant  company,  on  transferring  to  plaintiff  certain  shares  of  its 
stock  in  payment  of  letters  patent  assigned  by  her,  agreed  "  that 
the  dividends  accruing"  to  plaintiff  on  such  shares  of  stock  "shall 
amount  to  at  least  $219  on  or  before  May  17th,  1886,  and  to  the  addi- 
tional sum  of  $219,  on  or  before  May  17th,  1887."  No  dividend  being 
declared  by  May  17th,  1886,  defendant  paid  to  plaintiff  $219.  A  dividend 
of  5  per  cent,  was  declared  January  17th,  1886,  and  plaintiff  was  paid 
the  same,  amounting  to  $175,  and  also  on  May  17th,  1887,  the  difference 
between  such  dividend  and  $219.  In  July,  1887,  the  company  declared 
a  dividend  of  3  per  cent.,  but  defendant  refused  to  pay  plaintiff  any 
more  thereof  than  the  proportion  earned  after  May  17th.  Held,  that 
dividends,  unlike  interest,  do  not  "accrue"  until  they  are  declared, 
and  that  plaintiff,  under  the  terms  of  her  agreement,  was  entitled  to 
the  whole  of  the  July  dividend. 

APPEAL  from  a  judgment  of  the  District  Court  in  the 
City  of  New  York  for  the  First  Judicial  District. 

The  facts  are  stated  in  the  opinion. 
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E.  B.  Conovers,  for  appellant. 
Milnor  ft  Willis,  for  respondent. 

BOOKSTAVER,  J.  —  On  the  9th  of  November,  1885,  plaintiff 
assigned  to  defendant  certain  letters  patent,  and  received 
in  part  payment  therefor,  35  shares  of  the  capital  stock  of 
the  defendant ;  and  on  the  same  day,  defendant,  as  a  part 
of  the  consideration,  executed  an  instrument  in  writing, 
whereby  it  undertook  and  agreed  "  that  the  dividends  accru- 
ing to  the  party  of  the  second  part  (the  plaintiff),  on  the 
said  thirty-five  (35)  shares  of  stock,  shall  amount  to  at  least 
the  sum  of  two  hundred  and  nineteen  dollars,  on  or  before 
the  17th  day  of  May,  1886,  and  to  the  additional  sum  of 
two  hundred  and  nineteen  dollars,  on  or  before  the  17th 
day  of  May,  1887."  No  dividends  were  declared  before  the 
17th  of  May,  1886,  and  the  defendant,  on  the  18th  of  that 
month,  paid  plaintiff  $219.  On  the  1st  of  January,  1887, 
a  dividend  of  5  per  cent,  on  the  stock  was  declared,  and 
plaintiff  received  the  dividend  on  her  shares,  amounting  to 
$175 ;  and  on  her  demand,  about  May  17th,  1887,  defend- 
ant paid  her  the  further  sum  of  $44,  making  the  full  sum 
of  $219  paid  her,  according  to  the  terms  of  the  agreement. 
In  July,  1887,  the  defendant  declared  a  dividend  of  3  per 
cent,  on  its  capital  stock.  On  plaintiff's  35  shares  this 
would  amount  to  $105.  It,  however,  refused  to  pay  her 
more  than  $25.08  on  account  of  that  dividend,  claiming 
that  she  was  entitled  to  only  so  much  of  the  dividend  as 
had  accrued  subsequently  to  the  17th  of  May,  1887 ;  and 
that  it  was  entitled  to  retain  the  rest  because  it  had  accrued 
before  that  day,  and  had  been  advanced  to  her  by  defendant 
in  the  former  payments;  and  consequently,  if  the  whole 
were  paid  to  her,  she  would  be  paid  twice  for  that  portion 
of  the  last  dividend  derived  from  profits  accruing  between 
the  1st  of  January  and  the  17th  of  May. 

It  cannot  be  denied  that  this  would  l>e  the  effect  of  giving 
her  the  whole  dividend  declared  on  the  1st  of  July,  1887 ; 
but  the  question  is  whether  such  a  result  was  not  intended 
by  the  parties  to  the  agreement. 
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The  intention  of  the  parties  must  be  deduced  from  the 
phrase  "•  dividends  accruing."  The  meaning  of  the  word 
"  dividend  "  as  used  in  banking,  railroad,  and  other  business 
associations,  is  that  portion  of  the  profits  which  is  set  apart, 
and  divided  by  the  directors  or  managers  of  the  corporation 
among  the  stockholders.  This  separation  and  division  is 
not  a  growth,  but  an  act;  and  the  dividend  is  said  to  be 
declared  or  made ;  interest  may  be  said  to  be  accruing  to 
the  principal,  and  the  same  may  be  predicated  of  profits  in 
a  business,  but  not  of  dividends ;  they  cannot  accrue  until 
declared. 

As  the  dividend  of  July,  1887,  was  not  declared  until  after 
May  17th,  1887,  it  did  not  accrue  to  plaintiff's  stock  during 
the  period  covered  by  the  agreement,  and  consequently,  we 
think,  she  was  entitled  to  the  whole  dividend.  The  parties 
have  acted  as  if  they  so  understood  the  agreement ;  for  plain- 
tiff demanded  and  defendant  paid  the  difference  between 
the  dividends  declared  and  the  amount  guaranteed,  as  divi- 
dends, in  each  year,  without  question.  Had  defendant 
intended  to  appropriate  the  profits  arising  from  its  business 
during  the  period  covered  by  the  agreement,  but  not  declared 
as  dividends  until  afterwards,  in  case  it  paid  the  full  sum 
guaranteed  it  could  have  easily  expressed  such  intention 
in  the  instrument ;  but  the  words  used  cannot  be  made  to 
have  such  a  construction. 

The  fact  that  the  first  receipt  given  by  plaintiff  described 
the  payment  then  made  as  "  advanced  dividends,"  does  not 
aid  defendant's  contention,  as  there  is  no  pretense  that  such 
payment  could  be  deducted  from  succeeding  dividends,  and 
no  such  attempt  was  made. 

The  judgment  should  be  affirmed,  with  costs. 

LAKREMORE,  Ch.  J.,  and  ALLEN,  J.,  concurred. 
Judgment  affirmed,  with  costs. 


NEW   YORK  — FEBRUARY,  1888.  427 

Pugsley  v.  Sumner. 


AMANDA  C.  PUGSLEY,  Respondent,  against  EMMA  A. 
SUMNER  et  aZ.,  Appellants. 

(Decided  February  Cth,  1888.) 

In  a  suit  to  set  aside  a  conveyance  as  procured  by  fraud,  defendant  set 
up  a  general  release  by  plaintiff.  It  appeared  that  shortly  after 
plaintiff  discovered  the  alleged  fraud,  she  employed  one  G.  for  the 
purpose  of  getting  her  deed  back  or  getting  a  settlement  with  defend- 
ant. Plaintiff  had  become  acquainted  with  G.  through  defendant,  for 
whom  he  acted  as  notary  public  in  taking  the  acknowledgment  of  the 
deed  in  question.  After  negotiations  extending  over  several  months, 
G.  procured  a  settlement,  and  plaintiff  executed  the  release  in  question. 
This  action  was  brought  four  years  thereafter.  There  was  no  evidence 
to  show  that  the  release  was  procured  by  fraud.  Held,  that  it  was  a 
good  defense. 

APPEALS  from  a  judgment  of  this  court  entered  upon 
the  decision  on  a  trial  by  the  court  without  a  jury. 

The  facts  are  stated  in  the  opinion. 
Eugene  F.  Daly,  for  Kuapp,  appellant. 
Matthew  Daly,  for  Sunmers,  appellants. 
E.  M.  Tyng,  for  respondent. 

J.  F.  DALY,  J.  —  This  action  was  brought  to  set  aside  a 
conveyance  from  the  plaintiff  to  Mrs.  Sumner  of  an  undi- 
vided half-interest  in  the  house  and  lot  No.  -351  East  85th 
Street,  made  December  llth,  1879,  which,  it  is  alleged,  was 
obtained  by  the  fraud  of  the  defendants  Sumner.  It  was 
shown  that  the  defendant  Perrin  H.  Sumner,  the  husband 
of  the  defendant  Emma  A.  Sumner,  the  grantee  in  such 
conveyance,  originally  induced  the  plaintiff  to  exchange 
with  one  Albion  L.  Mellen  a  farm  owned  by  her  in 
Dutchess  County  for  said  undivided  half-interest  (which 
was  thereupon  conveyed  to  her  by  Sarah  S.  Mellen,  his 
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wife),  and  for  certain  other  doubtful  considerations.  Shortly 
afterwards,  Perrin  H.  Sumner  induced  the  plaintiff  to  make 
another  exchange  of  said  undivided  half-interest  with  the 
same  Albion  L.  Mellen,  for  certain  real  estate  owned  by 
the  latter  in  Monmouth  County,  New  Jersey ;  and  upon 
such  exchange  the  plaintiff  executed  the  conveyance  of  said 
half-interest  which  she  now  seeks  to  set  aside,  and  which 
Sumner  procured  her  to  make  to  his  own  wife  instead 
of  to  Mellen,  Mellen  being  in  all  these  transactions  a  mere 
mask  for  Sumner.  This  last  exchange  was  procured  upon 
the  fraudulent  representation  made  to  plaintiff  by  Sumner 
that  the  New  Jersey  property  was  worth  $8,000,  and  that 
two  purchasers  stood  ready  to  buy  it  at  that  figure,  and 
that  she  would  realize  cash  for  her  half-interest  in  the  85th 
Street  house  by  making  the  exchange.  Of  course  the  pur- 
chasers were  not  forthcoming  when  Sumner  obtained  the 
deed  from  plaintiff;  and,  upon  discovering  the  trick,  she 
immediately  took  steps  to  get  the  deed  back,  or  get  a  settle- 
ment in  some  way.  To  this  end  she  employed  one  Gross, 
who  was  a  notary  public,  and,  I  presume  from  the  testimony, 
a  lawyer.  Gross  had  been  introduced  to  her  by  Sumner, 
and  had  taken  her  acknowledgment  of  the  deed  of  Decem- 
ber llth,  and  it  had  been  left  with  him  in  escrow  pending 
the  negotiations  for  exchange. 

Gross  negotiated  with  the  Sumners  for  a  settlement,  which 
was  effected  about  two  months  afterwards,  and  a  general 
release  executed  to  the  Sumners  by  the  plaintiff  in  consid- 
eration of  certain  securities  transferred  to  her,  and  which 
are  enumerated  in  a  writing  executed  by  her  with  the  re- 
lease. This  release  is  set  up  in  the  answer  of  the  defendants 
Sumner  as  a  defense  to  this  action.  The  court  at  Special 
Term  found  that  it  was  procured  by  fraud  and  collusion, 
and,  being  a  part  of  the  fraudulent  scheme  hereinbefore 
mentioned,  was  void  and  of  no  effect  as  a  bar  to  the  cause 
of  action  set  forth  in  the  complaint. 

There  is  not  a  particle  of  evidence  in  the  case  to  sustain 
this  finding  against  the  release.  The  testimony  of  the 
plaintiff  as  to  the  settlement  is  as  follows : 
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"  On  Monday  he  (her  husband)  went  to  see  if  the  deed 
of  the  85th  Street  property  was  recorded,  and  told  me  it 
was.  We  then  went  to  Gross,  and  told  him  we  wanted  the 
deed  back,  and  wanted  him  to  act  for  us  as  our  attorney, 
and  see  Sumner,  and  get  it  back,  or  get  a  settlement  of  the 
matter  in  some  way.  Gross  told  us  that  he  would  act  for 
us,  and  see  Sumner.  He  afterwards  told  us  that  he  had 
seen  Sumner,  and  he  thought  we  had  better  settle  with 
Sumner,  rather  than  have  a  lawsuit.  That  it  would  take 
two  or  three  years  to  fight  a  lawsuit  through,  and  Sumner 
might  sell  and  convey  the  property,  and  we  might  never  get 
anything. 

"  Q.  And  did  Mr.  Gross  negotiate  for  you  with  Mr.  Sum- 
ner for  the  settlement  ? 

"  A.  He  did  entirely.     I  did  not  see  Sumner  afterwards. 

"  Q.  When  did  Mr.  Gross  report  to  you  the  fact  that  a 
settlement  had  been  arrived  at  —  IIOAV  long? 

"A.  We  were  three  months  getting  at  it.  I  had  a  great 
many  interviews  with  Mr.  Gross.  First  one  thing  was 
offered  and  then  another.  Finally,  after  three  months,  we 
agreed  upon  a  settlement. 

"  Q.  In  pursuance  then  of  this  settlement  negotiated  by 
Mr.  Gross  for  you  did  you  sign  the  two  papers  now  shown 
you? 

"A.  That  is  my  writing."  (The  release  and  other  writ- 
ing above  mentioned  were  marked  in  evidence.  The  plain- 
tiff's counsel  produced  the  bond  and  mortgage  mentioned 
in  the  last-named  writing,  and  they  were  marked  as  exhibits.) 
"  Gross  said  he  thought  we  had  better  settle.  We  did  so  and 
executed  the  releases  in  evidence."  She  also  admitted  the 
receipt  of  some  money  on  account  of  the  security  received 
on  that  settlement.  No  part  of  the  security  has  been 
returned.  Four  years  after  the  settlement  this  action  was 
commenced. 

The  fact  that  Gross  had  previously  acted  with  the  Sum- 
ners  was  no  ground  for  inferring  bad  faith  or  collusion  on 
his  part  in  this  particular  matter.  The  plaintiff  and  her 
husband  knew  who  he  was,  and  even  (according  to  the 
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husband's  testimony)  that  he  had  wrongfully  delivered  to 
Sumner  the  deed  left  with  him  in  escrow;  yet  they  employed 
him  to  act  for  them  and  to  bring  Sumner  to  terms,  and  there 
is  no  evidence  that  he  did  not  so  act  in  good  faith.  The 
terms  of  the  settlement  were  fully  understood  and  nego- 
tiated, arid  no  fraud  whatever  was  practised  in  order  to 
induce  plaintiff  to  agree  to  them.  Under  this  state  of  the 
proof  I  think  that  the  judgment  should  have  been  for  de- 
fendants. The  plaintiff  received  as  consideration  for  the 
release  what  she  evidently  deemed  sufficient  to  indemnify 
her,  and  made  no  complaint  for  four  years,  when  she  "  first 
took  counsel  and  paid  a  fee."  She  ought  to  have  consulted 
counsel  before  the  release  was  given. 

It  is  argued  by  the  respondent  that  the  onus  was  on  the 
defendants  to  show  that  the  release  was  fair  and  the  con- 
sideration adequate,  and  that  it  does  not  lie  with  them  to 
claim  that  the  plaintiff's  proof  is  insufficient.  I  presume 
that  this  contention  is  based  upon  the  same  ground  relied 
upon  for  the  suggestion  contained  elsewhere  in  his  brief, 
that  the  onus  of  proving  the  integrity  of  the  prior  transac- 
tions was  on  Perrin  H.  Sumner,  because  he  was  the  trusted 
agent  of  the  plaintiff  in  making  the  exchanges  of  property. 
This  relation  existed  until  he  was  attacked  by  plaintiff  and 
required  to  restore  the  property  he  had  induced  her  to  .con- 
vey. In  the  negotiations  for  a  settlement  of  his  differ- 
ences with  plaintiff  he  was  defending  himself,  and  owed  her 
no  obligation  as  an  agent.  The  burden  is  upon  her  to  prove 
the  settlement  fraudulent.  This  she  has  not  done. 

The  judgment  cannot  be  sustained  on  the  ground  that 
the  escrow  was  violated,  and  therefore  no  title  passed 
because  there  was  no  delivery.  The  release  and  settlement 
covers  that  claim  as  well  as  the  fraud  upon  which  the  judg- 
ment is  based.  The  delivery  of  the  deed  was  ratified  and 
confirmed  by  the  settlement. 

As  the  judgment  must  be  reversed,  the  points  of  the 
appellant,  Knapp,  the  mortgagee,  need  not  be  considered  ; 
the  finding  against  him  necessarily  falls  with  the  judgment 
against  the  Sumners,  his  mortgagors. 
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Judgment  should  be  reversed  and  a  new  trial  ordered, 
with  costs  to  abide  event. 

LARREMORE,  Ch.  J.,  and  VAN  HOESEN,  J.,  concurred. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to 
abide  event. 


ANTHON  REVES,  Respondent,  against  RUSSELL   D.  HYDE 
et  aZ.,  Appellants. 

(Decided  February  6th,  1888.) 

In  an  action  on  an  undertaking  on  attachment  to  recover,  as  damages, 
counsel  fees  incurred  by  plaintiff  in  the  attachment  suit,  expert  wit- 
nesses were  examined  as  to  the  value  of  such  services.  Two  of  them 
testified  that  they  were  reasonably  worth  $150,  and  the  plaintiff's 
attorney  himself  testified  that  they  were  worth  $250.  The  court  in- 
structed the  jury :  "  You  will  determine  from  the  evidence  presented 
to  you  from  the  witness  stand,  what  compensation,  between  $150  as 
fixed  by  some  of  the  witnesses,  and  $250  as  fixed  by  G.  himself,  he 
would  be  entitled  to,"  etc.  "  But  as  to  the  value  of  the  services,  yon 
are  bound  by  the  evidence  presented  by  witnesses,  from  the  witness 
stand ;  you  are  not  to  rely  upon  any  judgment  that  all  or  either  of  you 
may  have,  as  to  the  compensation  you  should  give  an  attorney  for  such 
services."  Held,  that  this  was  erroneous;  the  jury  should  exercise 
their  own  judgment  upon  all  the  facts  in  the  case. 

APPEAL  from  a  judgment  of  the  General  Term  of  the 
City  Court  of  New  York  affirming  a  judgment  of  that 
court  entered  upon  the  verdict  of  a  jury  for  plaintiff,  upon 
his  consent  to  a  reduction  of  the  amount  of  the  verdict. 

The  facts  are  stated  in  the  opinion. 
William  B.  Tullis,  for  appellant. 
Greorye  W.  Gralinger,  for  respondent. 
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ALLEN,  J.  —  This  is  an  appeal  from  a  judgment  of  the 
General  Term  of  the  City  Court  affirming  a  judgment  entered 
upon  the  verdict  of  a  jury,  upon  reducing  the  same  823. 

The  action  was  brought  upon  an  undertaking  on  attach- 
ment for  $250  executed  by  the  defendants  as  sureties,  which 
attachment  had  been  vacated.  The  damages  sought  to  be 
recovered  in  said  suit  were  counsel  fees  incurred  by  the 
plaintiff  in  the  attachment  proceedings.  The  plaintiff  was 
given  a  verdict  of  $200,  and  a  judgment  was  entered  there- 
on, which  was  modified  and  affirmed  by  the  General  Term  of 
the  City  Court.  , 

On  the  trial  three  witnesses  were  examined  as  experts  in 
reference  to  the  value  of  the  professional  services  of  the 
plaintiff's  counsel.  Two  of  these  witnesses  testified  that 
the  services  were  reasonably  worth  the  sum  of  $150,  and 
the  other  witness,  who  was  the  attorney  of  the  plaintiff, 
that  they  were  worth  the  sum  of  $250.  The  court  in- 
structed the  jury  as  follows :  "  You  will  determine  from  the 
evidence  presented  to  you  from  the  witness  stand,  what 
compensation,  between  $150  as  fixed  by  some  of  the  wit- 
nesses, and  $250  as  fixed  by  Mr.  Galinger  himself,  he  would 
be  entitled  to,"  etc.  "  But  as  to  the  value  of  the  services, 
you  are  bound  by  the  evidence  presented  by  witnesses,  from 
the  witness  stand ;  you  are  not  to  rely  upon  any  judgment 
that  all  or  either  of  you  may  have,  as  to  the  compensation 
you  should  give  an  attorney  for  such  services." 

The  defendants  excepted  to  the  charge  that  the  jury  must 
find  any  sum  between  $150  and  $250,  provided  all  the  ser- 
vices testified  to  had  been  rendered ;  also  to  the  charge  that 
the  jury  were  bound  by  the  testimony  of  the  witnesses  pro- 
duced by  the  plaintiff  on  the  question  of  the  value  of  the 
services  rendered. 

We  think  the  court  erred  in  the  instruction  given,  and 
that  the  defendant's  exceptions  are  well  taken.  According 
to  the  charge,  the  jury  were  bound  to  find  for  the  plaintiff 
for  some  sum  between  $150,  which  was  the  lowest,  and 
$250,  which  was  the  highest,  estimate  of  value  by  the  pro- 
fessional witnesses.  In  other  words,  *the  value  of  the  ser- 
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vices  was  to  be  determined  exclusively  upon  the  testimony 
of  these  witnesses. 

In  cases  in  which  the  value  of  labor  and  property  is  in- 
volved, expert  witnesses  furnish  much  assistance  to  courts 
and  juries,  but  their  testimony  is  not  controlling.  Where, 
as  in  this  action,  the  value  of  professional  services  is  to  be 
passed  upon,  it  is  the  duty  of  the  jury  to  consider  such 
testimony  and  judge  of  its  weight  and  force,  and  from  all 
the  evidence  in  the  case  as  to  the  nature  of  the  services,  the 
time  occupied  in  them,  and  the  benefit  derived  from  them, 
determine  what  in  their  judgment  is  their  reasonable  value. 
After  receiving  all  the  aid  which  can  be  obtained  from  the 
opinion  of  expert  witnesses  in  regard  to  the  reasonable 
value  of  the  services,  the  jury  are  still  called  upon  to  exer- 
cise their  own  judgment  upon  all  the  facts  in  the  case. 

The  precise  question  presented  here  was  decided  in 
Head  v.  Hargrave  (105  U.  S.  45).  In  that  case  the  trial 
judge  had  charged,  "  You  must  determine  the  value  of  the 
services  rendered,  from  the  evidence  which  has  been  offered 
before  you,  and  not  from  your  own  knowledge  or  ideas  of 
the  value  of  such  services."  The  judgment  was  reversed 
on  appeal.  Justice  FIELD,  delivering  the  opinion  of  the 
court,  says,  "  It  was  the  province  of  the  jury  to  weigh  the 
testimony  of  the  attorneys  as  to  the  value  of  the  services, 
by  reference  to  their  nature,  the  time  occupied  in  their  per- 
formance, and  other  attending  circumstances,  and  by  apply- 
ing to  it  their  own  experience  and  knowledge  of  the  char- 
acter of  such  services.  To  direct  them  to  find  the  value  of 
the  services  from  the  testimony  of  the  experts  alone,  was  to 
say  to  them  that  the  issue  should  be  determined  by  the  opin- 
ions of  the  attorneys  and  not  by  the  exercise  of  their  own 
judgment  of  the  facts  on  which  those  opinions  were  given." 

Counsel  for  the  respondent  relies  upon  a  remark  of 
ALLEN,  J.,  in  LeitcJi  v.  Atlantic  Mut.  Ins.  Co.  (66  N.  Y. 
108),  in  which  that  learned  judge  says  that  when  the 
evidence  of  experts  is  necessary  for  the  reason  that  the 
materiality  of  circumstances  affecting  the  risk  is  not  suffi- 
ciently obvious  to  enable  the  court  or  jury  to  decide  upon 
VOL.  xiv  — 28 
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the  fact,  and  if  there  is  no  conflict,  the  fact  of  materiality 
must  be  held  as  all  the  witnesses  testified.  This  was  said 
with  respect  to  cases  where  none  but  experts  are  capable  of 
determining  the  question,  but  is  not  applicable  to  this  case. 
We  find  no  error  in  the  case  except  the  one  above  re- 
'ferred  to.  For  this  error,  however,  the  judgment  must  be 
reversed  and  a  new  trial  ordered,  with  costs  to  abide  the 
event. 

LARREMORE,  Ch.  J.,  and  BOOKSTAVER,  J.,  concurred. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to 
abide  event. 


JOHN  RIGGS  el  a£.,  Respondents,  against  JAMES  STEWART 
et  al.,  Appellants. 

(Decided  February  6th,  1888.) 

Where,  on  the  decision  of  a  demurrer,  leave  to  amend  or  plead  is  given, 
the  proper  practice  is  to  enter  an  interlocutory  judgment  containing 
such  provision,  and  if  the  party  does  not  avail  himself  of  the  privilege 
given  to  amend  or  to  plead,  then  to  enter  final  judgment  in  the  action. 
The  time  allowed  to  amend  or  plead  does  not  run  until  the  entry  of  the 
interlocutory  judgment. 

On  the  overruling  of  defendants'  demurrer  to  the  complaint,  in  an  action 
to  foreclose  a  mechanic's  lien,  with  leave  to  plead  within  ten  days, 
plaintiffs,  after  waiting  the  ten  days,  entered  an  order  for  judgment 
which  was  not  in  proper  form,  there  being  no  proof  taken  and  no 
direction  for  a  sale  of  the  property ;  and  judgment  was  entered  upon 
such  order,  which  was  also  irregular  for  want  of  a  provision  for  a  sale 
of  the  property,  and  as  containing  a  direction  that  a  further  judgment 
be  entered  against  the  property.  Held,  on  appeal,  that  such  judgments 
should  be  reversed,  and,  as  the  demurrer  was  not  well  taken,  leave 
should  be  given  to  enter  an  interlocutory  judgment  upon  the  original 
order  overruling  the  demurrer,  without  costs  of  appeal 

APPEAL  from   a  judgment  and  an  order  of  this  court 
entered  upon  an  order  overruling  a  demurrer  to  a  complaint. 

The  facts  are  stated  in  the  opinion. 
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J.  Wray  Cleveland,  for  appellants. 

Wm.  P.  Prentice,  for  respondents. 

J.  F.  DALY,  J. — The  proper  practice  on  the  decision  of  a 
demurrer,  where  leave  to  amend  or  to  plead  is  given,  is  to  en- 
ter an  interlocutory  judgment  containing  such  provision,  and 
if  the  party  does  not  avail  himself  of  the  privilege  given  to 
amend  or  to  plead,  then  to  enter  final  judgment  in  the  action. 
It  has  been  held  that  the  time  in  which  the  party  is  to  amend 
or  plead  does  not  run  until  the  entry  of  the  interlocutory 
judgment  (Sieglois  v.  McCracken,  22  Hun  69).  That  case 
correctly  states  the  practice  that  should  be  followed  under 
section  1021  of  the  Code. 

In  this  case  no  judgment  has  been  entered,  either  interloc- 
utory or  final.  After  the  entry  of  an  order  directing  judg- 
ment on  overruling  the  demurrer,  "  unless  defendants  James 
Stewart  and  James  Devlin  pay  to  the  plaintiffs'  attorney  ten 
dollars  costs  and  serve  a  copy  of  their  answer  to  the  amended 
complaint  within  ten  days,"  the  plaintiffs  waited  ten  days 
and  then  entered  another  order  for  judgment,  which,  how- 
ever, was  not  in  the  proper  form  in  an  action  to  foreclose  a 
mechanic's  lien,  there  being  no  proof  taken  and  no  direction 
for  a  sale  of  the  property  affected  by  the  lien.  Judgment 
was  entered  upon  this  last  order,  but  it  was  also  irregular, 
as  there  was  no  provision  for  a  sale  of  the  property,  and  as  it 
contained  a  direction  that  a  further  "  judgment  be  entered 
against  the  property,"  etc. 

The  last-named  order  and  judgment  should  be  reversed, 
and  the  plaintiffs  left  to  enter  an  interlocutory  judgment 
upon  the  original  order  overruling  the  demurrer,  which  latter 
order  is  affirmed,  as  the  defendants'  demurrer  was  not  well 
taken. 

No  costs  of  this  appeal. 

LARREMORE,.  Ch.  J.,  and  ALLEN,  J.,  concurred. 
Judgment  and  order  accordingly. 
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JAMES  F.  THOMPSON,  Appellant,  against  JAMES  KEARNEY, 
Respondent. 

(Decided  February  6th,  1888.) 

On  motion  for  leave  to  appeal  to  the  Court  of  Appeals,  in  an  action 
brought  in  the  City  Court  of  New  York,  made  pending  a  notice  to  show 
cause  why  the  remittitur  should  not  be  recalled  from  the  City  Court 
and  the  same  and  the  judgment  amended,  it  appeared  that,  prior  to  the 
notice  of  the  application  for  leave  to  appeal,  the  judgment  of  affirm- 
ance of  the  Common  Pleas  was  duly  filed  in  the  City  Court  and  an 
order  entered  therein  making  it  the  judgment  of  that  court.  Held,  that, 
the  remittitur  not  being  returned,  the  court  had  no  power  to  entertain 
the  motion,  and  in  view  of  the  final  judgment  the  application  should 
be  denied. 

MOTION  for  leave  to  appeal  to  the  Court  of  Appeals. 
Alexander  Thain,  for  appellant. 
Roscoe  H.  Channing,  for  respondent. 

PER  CURIAM. — [Present,  LARREMORE,  Ch.  J.,  J.  F.  DALY 
and  VAN  HOESEN,  JJ.] — On  December  8th,  1887,  an  order 
to  show  cause  was  granted  by  a  judge  of  this  court,  returna- 
ble on  the  1st  day  of  the  January  Term,  why  the  remittitur 
from  the  City  Court  should  not  be  recalled  and  the  judg- 
ment of  this  court  should  not  be  amended  so  as  to  permit, 
upon  terms,  the  trial  of  the  issues  of  fact  raised  by  the  de- 
fendant's answer.  This  order  provided  for  a  temporary 
stay  of  proceedings  in  the  case. 

Under  date  of  December  9th,  1887,  notice  was  given  by 
the  counsel  for  the  appellant,  and  the  order  to  show  cause 
was  withdrawn  and  countermanded  with  the  further  notice 
that  the  remittitur  should  be  recalled  from  the  City  Court 
of  New  York,  and  that  the  same  and  the  judgment  of  this 
court  be  amended  so  as  to  direct  the  trial  of  <this  action  upon 
its  merits  in  the  court  below.  By  a  further  and  later  notice 
(December  16th,  1887),  the  appellant's  counsel  moves  upon 
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the  appeal  book  and  all  the  proceedings  in  the  case  for  leave 
to  appeal  to  the  Court  of  Appeals  and  for  other  and  further 
relief.  It  appears  by  the  papers  submitted  that,  prior  to  the 
service  of  the  notice  of  this  application,  the  judgment  of 
affirmance  by  this  court  was  duly  filed  in  the  court  below ; 
and  by  an  order  therein  entered  was  made  the  judgment  of 
that  court. 

Until  the  remittitur  is  returned  to  this  court  upon  a 
proper  application,  we  are  without  authority  to  entertain 
the  present  motion.  The  last  notice  of  motion  (December 
16th,  1887)  was  for  leave  to  appeal  to  the  Court  of  Appeals, 
upon  which,  in  the  absence  of  the  appeal  record  and  in  the 
face  of  the  final  judgment  already  entered,  we  are  unable  to 
grant  the  relief  sought  (People  ex  rel.  Smith  v.  Village  of 
Nelliston,  79  N.  Y.  638). 

The  motion  must,  therefore,  be  denied. 

Motion  denied. 


JAMES  M.  COMEY,  Respondent,  against  WALLACE  C. 
ANDREWS,  Appellant. 

(Decided  March  6th,  1888.) 

In  an  action  for  an  accounting  of  co-partnc'rship  affairs,  defendant  al- 
leged a  prior  termination  of  the  partnership  by  a  written  instrument 
of  dissolution  signed  by  both  parties,  and  a  settlement  of  accounts  in 
accordance  therewith.  Plaintiff  denied  that  he  had  signed  such  an 
instrument ;  but  defendant's  testimony  to  its  execution  was  corrobo- 
rated by  other  instruments,  afterward  signed  by  plaintiff,  transferring 
his  rights  in  certain  firm  property,  apparently  in  pursuance  of  the 
terms  of  the  disputed  instruments,  and  by  a  receipt,  also  subsequently 
signed  by  plaintiff,  for  a  sum  of  money  received  from  defendant  "  in 
full  of  account  and  settlement;"  as  to  which  receipt  plaintiff  alleged 
that  the  words  above  quoted  had  been  added  after  he  had  signed  it. 
Held,  that  while  the  burden  of  proof  to  establish  the  validity  of  these 
instruments,  and  the  actual  making  of  the  settlement  claimed  under 
them,  was  on  defendant,  he  made  out  a  strong  presumptive  case  by 
the  production  of  the  instruments  themselves,  and  his  own  oath  as 
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to  the  genuineness  of  the  signature  and  the  circumstances  attending 
their  execution ;  and  as  the  admitted  facts  did  not  support  plaintiff's 
denial,  involving  accusations  of  forgery  and  fraud,  which  the  law  is 
loath  to  presume,  but  rather  corroborated  defendant's  testimony,  the 
weight  of  evidence  was  so  clearly  in  defendant's  favor  that  findings 
by  the  referee  in  favor  of  plaintiff  on  these  points  were  error,  for 
which  a  judgment  thereon  should  be  reversed. 

APPEAL  from  a  judgment  of  this  court  entered  on  the 
report  of  a  referee. 

The  facts  are  stated  in  the  opinion. 
^Everett  P.  Wheeler,  for  appellant. 
Rufus  F.  Andrews,  for  respondent. 

LARREMORE,  Ch.  J.  —  It  is  to  be  regretted  that  the 
learned  referee  before  whom  this  case  was  tried  did  not  fur- 
nish the  court  with  an  opinion,  or  with  some  memorandum 
in  writing,  however  brief,  giving  his  views  of  the  evidence 
and  showing  by  just  what  process  of  reasoning  he  reached 
the  result  embodied  in  his  report.  As  it  is,  with  nothing 
but  the  record  and  the  original  exhibits  before  us,  his  con- 
clusions seem  so  contrary  to  the  weight  of  evidence  that  we 
are  obliged  to  reverse  the  judgment  on  that  ground.  It  is 
conceded  that  the  plaintiff  and  defendant  were  co-partners 
in  trade  under  the  firm  name  of  Comey  &  Andrews,  from 
some  time  in  the  year  1868  until  on  or  about  the  29th  day  of 
September,  1877.  The  plaintiff  contends  that  the  partner- 
ship was  not  terminated  upon  the  day  last  named,  but  ex- 
tended indefinitely  beyond,  and  is  in  fact  in  existence  yet. 
The  defendant  claims  that  such  co-partnership  was  brought 
to  an  end  upon  said  29th  day  of  September,  1877,  by  the 
execution  of  a  written  instrument  signed  by  both  himself 
and  the  plaintiff.  Such  alleged  instrument  was  produced 
upon  the  trial,  and  is  before  us.  It  bears  the  defendant's 
signature  and  also  what  purports  to  be  the  signature  of  the 
plaintiff.  The  plaintiff  denies  that  such  alleged  signature 
is  his,  and  that  he  ever  signed  such  an  instrument.  There 
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is  no  subscribing  witness,  and  the  decision  of  this  question 
of  fact  depends  entirely  upon  the  conflicting  statements  of 
the  parties,  with,  however,  such  corrohoration  as  the  sur- 
rounding circumstances  and  subsequent  admitted  facts  will 
furnish. 

We  think  upon  all  the  proof  in  this  case  that  the  weight 
of  evidence  is  strongly  in  favor  of  the  contention  that  plain- 
tiff did  sign  the  instrument,  and  that  he  did  so  intentionally 
and  deliberately.  We  have  compared  the  disputed  signature 
with  several  others  among  the  exhibits  which  are  conceded 
to  be  the  plaintiff's,  and  as  far  as  we  can  judge  without  the 
help  of  experts,  the  signature  under  consideration  seems  to 
be  the  work  of  the  same  hand  as  the  others.  The  defendant 
gives  circumstantially  the  facts  leading  up  to  the  execution 
of  this  instrument,  and  the  circumstances  under  which  it 
was  actually  executed.  Furthermore,  other  papers  in  the 
case,  confessedly  signed  by  the  plaintiff  after  the  disputed 
instrument,  corroborate  its  genuineness  by  being  apparently 
given  in  pursuance  of  its  terms,  and  in  conformity  with  the 
general  scheme  of  settlement  which  it  contains.  This  is  so 
with  regard  to  the  so-called  Exhibits  1,  2,  and  3  of  October 
8th,  1885.  This  is  also  the  case  with  regard  to  the  receipt 
of  plaintiff  for  six  hundred  dollars,  dated  April  17th,  1882, 
being  Exhibit  2  of  June  13th,  1885.  The  general  scheme 
comprehended  by  the  instrument  of  September  29th,  1877, 
is,  (1)  that  the  partnership  shall  be  dissolved ;  (2)  that 
the  plaintiff  sells  and  transfers  to  the  defendant  as  his  sole 
property  all  his  (the  plaintiff's)  interest  in  all  the  assets 
and  property  of  the  firm;  (3)  that  the  consideration  for 
the  above  transfer  is  that  plaintiff  shall  have  credit  on  the 
books  of  the  firm  for  his  one-half  of  proceeds  of  sale  of  the 
firm  property ;  (4)  it  is  expressed  that  the  object  of  the  exe- 
cution of  the  instrument  is  to  reimburse  the  defendant  for 
money  advanced  from  time  to  time  for  the  interest  of,  and 
in  aid  of,  said  firm,  the  business  to  be  wound  up  as  soon  as 
possible  and  to  the  best  advantage,  and  final  settlement  to 
be  had  as  soon  as  possible  of  all  accounts.  The  three  instru- 
ments, also,  above  referred  to,  Exhibits  1,  2,  and  3  of  October 
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8th,  1885,  were  transfers  of  plaintiff's  right  in  and  to  certain 
pieces  of  realty  in  which  the  firm  had  an  interest,  which 
were  recorded.  The  receipt  of  April,  1882,  read  as  follows : 

"Received,  New  York,  April  17th,  1882,  of  W.  C.  Andrews, 
Six  hundred  (600)  dollars  in  full  of  account  and  settlement. 

(Signed)         "J.M.  COMEY." 

Defendant  claims,  with  regard  to  this,  that  it  was  given 
after  all  the  affairs  of  the  firm  had  been  settled  up,  and,  as 
expressed  in  the  receipt  itself,  in  full  of  account  and  settle- 
ment between  the  parties,  under  the  former  instrument  of 
dissolution  of  December  29th,  1877.  All  these  instruments, 
to  which  reference  has  been  made,  taken  together,  would 
seem  to  bear  out  defendant's  contention.  But  plaintiff's 
answer  to  the  final  receipt  is  another  charge  of  fraudulent 
alteration  of  the  instrument  itself.  He  testifies  that  although 
he  received  the  $600  at  the  time  named,  and  although  the 
signature  to  the  receipt  is  genuine,  yet  that  when  he  signed 
such  receipt  it  ended  with  the  word  "dollars,"  and  that  the 
words  "  in  full  of  account  and  settlement "  have  been  added 
by  the  defendant  since  it  was  signed.  Here  again  we  think 
the  weight  of  evidence  is  strongly  in  favor  of  the  defend- 
ant's version  of  the  transaction.  He  gives  the  circumstances 
with  enough  particularity  to  show  that  the  incident  made 
an  impression  on  his  mind,  but  still  without  sufficient  mi- 
nuteness of  detaij  to  make  exact  recollection  seem  phenom- 
enal or  suspicious.  Also,  as  far  as  we  can  judge  from  an 
actual  inspection  of  the  receipt  itself  without  the  aid  of 
experts,  there  is  nothing  to  lead  one  to  believe  that  the 
words  in  question  were  inserted  after  the  signature  had 
been  made.  They  ure  in  the  same  handwriting,  apparently 
made  with  the  same  pen  and  ink,  and  follow  along  in  the 
same  line  after  the  word  "  dollars  "  as  if  written  at  the  same 
time. 

Plaintiff,  in  order  to  make  out  his  case,  lias  been  obliged 
to  accuse  the  defendant  of  forging  his  signature  to  one 
important  instrument  and  fraudulently  altering  another 
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after  its  execution.  The  law  is  loath  to  presume  either 
forgery  or  fraud,  and,  as  before  shown,  the  admitted  facts 
and  surrounding  circumstances  do  not  seem  to  us  to  sup- 
port plaintiff's  accusation,  but  rather  to  corroborate  the 
defendant's  testimony.  When  we  turn  to  the  referee's 
action  on  this  subject,  we  find  in  the  fifteenth  and  nine- 
teenth matters  of  fact  found  at  plaintiff's  request,  that  he 
has  fallen  into  error  both  as  regards  form  and  substance. 
He  has  found  matters  of  evidence  in  both  of  such  find- 
ings. A  court  or  referee  is  to  find  matters  of  fact  and 
conclusions  of  law,  not  the  evidence  which,  in  his  opinion, 
supports  them.  He  has  also  found  that  the  burden  of 
proof  was  upon  the  defendant  to  establish  the  validity  of 
these  papers,  and  that  the  settlement  claimed  to  have  been 
made  under  them  was  actually  made,  and  that  defendant 
has  failed  to  prove  such  validity  and  such  settlement.  In 
this  we  think  he  clearly  erred.  The  burden*  of  proof 
doubtless  was  upon  the  defendant  in  the  first  instance,  but 
he  made  out  a  strong  presumptive  case,  by  the  production 
of  the  instruments  themselves,  and  his  own  oath  to  the  gen- 
uineness of  the  signature  and  the  circumstances  attending 
tfteir  execution.  To  offset  this  presumptive  case  was  sim- 
ply plaintiff's  uncorroborated  denial,  and  we  are  obliged  to 
hold  that  the  weight  of  evidence  is  so  clearly  in  favor  of 
the  defendant  upon  such  points  that  findings  fifteen  and 
nineteen  are  error.  The  referee  in  his  sixteenth  finding 
also  fell  into  an  inconsistency  that  would  in  itself  be  error 
if  any  practical  result  had  followed  from  it.  This  concerns 
the  instrument  of  dissolution,  which  plaintiff  denies  that  he 
ever  signed.  The  referee  finds  that,  although  plaintiff  never 
signed  it,  yet  as  the  defendant  has  signed  it,  and  has  offered 
the  paper  in  evidence,  he  is  bound  by  the  final  clause 
thereof,  to  wit :  "  The  business  to  be  wound  up  as  soon  as 
possible  and  to  the  best  advantage,  and  final  settlement  to 
be  had  as  soon  as  possible  of  all  accounts,"  as  a  stipulation, 
which  would  remove  any  question  which  might  have  ex- 
isted prior  to  that  date  as  to  the  statute  of  limitations  upon 
the  accounts  of  the  co-partners.  Such  finding  is  clearly 
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erroneous.  It  is  difficult  to  perceive  how  a  purely  one-sided 
instrument  can  be  given  effect  as  a  stipulation,  and  how  the 
referee  could  hold  that  the  plaintiff  was  a  stranger  to  the 
instrument,  and  yet  that  the  defendant  was  bound  by  its 
terms.  Mutuality  is  fully  as  essential  an  element  of  a 
stipulation  as  of  a  contract.  Possibly  the  idea  which  the 
counsel  for  the  plaintiff  and  the  referee  had  was  that  the 
production  of  this  instrument  by  the  defendant,  signed  by 
himself,  although  they  claimed  that  plaintiff  had  nothing  to 
do  with  it,  would  yet  operate  as  against  the  defendant,  as 
an  estoppel,  and  would  preclude  him  on  such  ground  from 
raising  the  statute  of  limitations.  But  I  *do  not  think  that 
even  this  theory  would  be  tenable. 

It  might  be  claimed  that,  although  the  instrument  of  Sep- 
tember 29th,  1877,  wrought  the  technical  dissolution  of  the 
firm,  yet  an  accounting  would  nevertheless  be  necessary, 
because  this  instrument  provided,  not  for  the  payment  to 
plaintiff  of  a  gross  sum  as  the  consideration  thereof,  but  of 
a  portion  of  the  proceeds  to  be  realized  upon  the  sale  by 
defendant  of  the  firm's  assets.  But  defendant  contends, 
and  produces  the  receipt  of  April  17th,  1882,  in  support  of 
such  contention,  that  a  settlement  was  had  between  the  pa^ 
ties  at  or  about  that  date.  If  this  fact  be  true,  and,  as  be- 
fore shown,  the  weight  of  evidence  upon  the  present  trial  is 
strongly  in  its  favor,  it  would  dispense  with  any  accounting. 
The  alleged  fact  of  a  settlement  out  of  court  having  been 
agreed  upon  and  consummated,  will  be  the  first  thing  to  be 
determined  upon  the  new  trial  to  be  ordered  in  this  case. 

Furthermore,  outside  of  the  questions  already  discussed, 
it  seems  that,  according  to  the  books  of  the  firm,  which,  dur- 
ing the  whole  period  of  its  active  business,  were  kept  by  the 
plaintiff,  the  partnership  comes  out  in  debt,  not  to  the  plain- 
tiff, but  to  the  defendant.  Plaintiff  is  obliged  to  allege  pay- 
ments outside  of  those  contained  in  the  books  in  order,  even 
on  his  own  theory,  to  bring  defendant  out  a  debtor.  He 
testifies  that  firm  moneys  in  considerable  amounts  were  paid 
to  the  defendant  directly,  and  that  of  such  payments  no 
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memoranda  were  made  in  the  books.  His  explanation  is 
given  at  page  28 : 

"  Q.  Why  did  you  not  keep  an  account  on  your  books  of 
those  amounts  which  you  have  testified  to  went  into  the 
hands  of  the  defendants  ? 

"  A.  He,  Mr.  Andrews,  said  he  would  keep  account  of  it, 
and  not  to  put  it  on  the  books,  and  when  he  said  that,  I 
never  put  it  on  my  books." 

This  statement  may  of  course  be  true,  but  taken  in  con- 
nection with  all  the  other  facts  in  the  case,  the  court  or  ref- 
eree, upon  a  new  trial,  might  reach  the  conclusion  that  the 
books  of  the  firm  were  not  only  correct  but  complete,  even 
if  it  was  found  that  the  alleged  instruments  of  settlement 
were  forgeries  and  that  no  settlement  ever  took  place. 

The  judgment  must  be  reversed  and  a  new  trial  ordered, 
with  costs  to  abide  the  event. 

J.  F.  DALY,  J.  — I  concur,  and  also  concur  with  the  sug- 
gestion of  Judge  VAN  HOESEN  as  to  a  trial  of  certain  issues 
by  a  jury. 

VAN  HOESEN,  J.  —  It  is  well  settled  that  the  findings  of 
a  referee  or  a  single  judge  upon  disputed  questions  of  fact 
ought  not  to  be  set  aside  by  the  General  Term  merely  be- 
cause the  judges  would  not  have  found  the  facts  in  the 
same  manner.  If  the  case  be  a  doubtful  one,  if  the  conclu- 
sion might  well  be  either  way,  the  General  Term  must  not 
disturb  the  judgment,  even  though  the  judges  are  of  opinion 
that  a  different  decision  would  have  been  more  in  the 
interests  of  justice.  The  reason  of  this  is  that  those  who 
simply  read  the  testimony  cannot  possibly  measure  the 
intelligence,  the  candor,  and  the  character  of  a  witness  as 
well  as  those  who  hear  and  see  him  as  he  is  under  examina- 
tion. It  is  only  where  the  error  of  the  referee  in  deciding 
the  facts  is  manifest,  that  the  General  Term  should  reverse 
his  decision  ( Green  v.  Roworth,  3  N.  Y.  St.  Rep.  568,  and 
cases  there  cited). 

Is  the  error  of  the  referee  in  this  case  manifest?     Must 
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we  say,  after  allowing  for  the  opportunities  that  he  had  of 
seeing  the  witnesses,  after  allowing  that  it  is  his  province 
to  determine  the  credibility  of  the  witnesses,  to  weigh  the 
evidence,  and  draw  inferences  and  conclusions  from  it,  that 
it  is  evident  that  his  decision  cannot  be  right?  I  think  we 
must  so  hold,  though  I  believe  that  the  referee  made  an 
honest,  faithful  effort  to  reach  the  true  conclusion.  His 
error  arose,  in  my  opinion,  from  giving  too  great  weight  to 
the  charge  that  the  signature  of  the  plaintiff  to  the  agree- 
ment of  dissolution,  dated  September  29th,  1877,  is  a  forgery. 
That  signature  looks  to  me  very  suspicious.  It  is  unlike 
the  other  signatures  of  the  plaintiff ;  it  appears  to  have 
been  built  up  by  the  process  sometimes  called  painting,  and 
it  is  blotted,  as  if  the  writer,  conscious  of  the  imperfections 
of  his  imitation,  had  sought  to  conceal,  by  blurring,  the  de- 
fects of  his  handiwork. 

Of  course,  if  the  crime  of  forgery  were  fastened  upon  the 
defendant,  it  was  easy  thereafter  to  believe  him  guilty  of  the 
many  rascalities  that  the  plaintiff  charged  upon  him.  But 
though  the  signature  to  the  agreement  of  dissolution  was  so 
badly  done  as  to  excite  suspicion,  the  only  evidence  that  it 
was  a  forgery  was  given  by  the  plaintiff  himself ;  and  to  his 
testimony  not  much  weight  can  be  allowed.  There  are 
many  strong  circumstances  in  the  case  that  tend  to  prove 
very  satisfactorily  that  the  signature  is  not  after  all  a 
forgery.  I  have  said  that  not  much  weight  is  to  be  given 
to  the  plaintiff  as  a  witness,  and  I  will  now  give  my  reason 
for  making  that  observation.  The  plaintiff,  when  first 
cross-examined,  testified  as  follows :  "  I  know  H.  C.  Johns ; 
the  partnership  did  not  have  a  note  of  his ;  the  defendant 
did  not  give  a  note  of  his  to  me  to  collect ;  I  did  not  know 
a  man  named  Heller  or  Hellen  or  any  similar  name ;  the 
defendant  did  not  give  me  a  note  of  $779  to  collect  made 
by  Heller  or  a  person  of  any  such  name ;  he  gave  me  no 
note  to  collect  except  the  Harris  note." 

A  paper  was  afterwards  introduced  in  evidence,  signed 
by  the  plaintiff.  It  was  dated  June  26th,  1878,  and 
acknowledged  the  receipt  "  for  collection "  of  the  Harris 
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note,  of  a  note  for  $314.50,  dated  September  19th,  1877, 
signed  by  H.  C.  Johns,  and  of  a  note  dated  December  1st, 
1877,  for  $779,  signed  by  A.  Heller.  These  notes  were  all 
received  from  the  defendant  "  for  collection  "  by  the  plain- 
tiff. When  confronted  with  that  receipt,  the  plaintiff  said, 
"  The  Johns  note  I  have,  and  I  produce  it ;  it  is  the  Johns 
note  referred  to  in  the  receipt.  The  Heller  note  was 
destroyed  in  the  hotel  fire  when  I  lost  my  papers.  Nothing 
was  ever  received  on  those  notes  as  far  as  I  know."  Those 
notes  the  plaintiff  had  denied  all  knowledge  of,  and  yet  he 
confesses  that  one  of  them  was  in  his  possession,  and  he 
knew  just  when  and  where  the  other  had  been  destroyed. 
There  was  a  reason  for  his  denying  all  knowledge  of  those 
notes :  they  were  partnership  property  (the  Harris  notes 
certainly  were),  and  yet  the  plaintiff  took  them  from  the 
defendant  "  for  collection,"  in  June,  1878.  If  the  dissolu- 
tion occurred  in  September,  1877,  this  transaction  would 
have  been  perfectly  natural,  but  if  the  partnership  was  still 
in  existence  why  should  the  plaintiff  give  to  the  defendant 
a  receipt  that  acknowledged  the  defendant's  sole  ownership 
of  the  notes,  and  his  own  undertaking  to  "  collect "  them 
—  an  undertaking  that  implied  the  obligation  to  account  to 
the  defendant  for  their  prdceeds  ? 

Now,  whether  the  plaintiff  was  untruthful,  or  whether  he 
was  merely  forgetful,  his  testimony,  if  not  impeached,  is  so 
untrustworthy  that  it  must  be  closely  scrutinized  when  it 
relates  to  a  fact  that  is  prejudicial  to  his  interests  in  this 
action.  If  he  can  forget  notes  that  he  has  in  his  possession 
when  his  attention  is  pointedly  called  to  their  existence,  it 
is  not  at  all  unlikely  that  he  should  forget  having  signed  a 
paper  which  he  never  had  in  his  possession. 

Again,  he  swore  positively  that  there  never  was  a  settle- 
ment of  the  partnership  accounts  after  the  year  1869.  A 
written  settlement  dated  October  16th,  1874,  signed  by 
both  parties,  the  plaintiff  and  the  defendant,  was  then  shown 
to  him.  The  signature  is  undoubtedly  his ;  he  admits  it ; 
but  he  says  that  no  such  settlement  ever  occurred,  and  that 
his  signature  was  procured  by  a  representation  that  the 
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paper  was  of  an  entirely  different,  and  of  a  comparatively 
unimportant,  nature.  The  paper  acknowledges  an  indebt- 
edness to  the  defendant.  Why  he  did  not  read  the  paper 
when  his  signature  was  requested  he  does  not  explain  ex- 
cept by  saying  that  he  had  great  confidence  in  the  defend- 
ant, and  therefore  signed  anything  he  presented  without 
taking  the  trouble  to  examine  it.  Explanations  of  that  char- 
acter are  never  very  satisfactory.  They  are  not  so  in  this 
case,  for  the  conveyances  of  which  I  am  to  speak  hereafter 
would  not,  in  all  probability,  have  been  executed  if  the 
affairs  of  the  partnership  had  remained  open,  and  if  the 
plaintiff  had  believed  that  the  defendant  was  largely  in  his 
debt. 

The  agreement  of  dissolution,  dated  September  29th,  1877, 
is  denounced  by  the  plaintiff  as  a  forgery.  It  provides, 
first,  for  a  dissolution  of  the  partnership,  and  afterwards  for 
a  transfer  to  the  defendant  of  the  proceeds  of  the  Salisbury 
property,  of  the  Carson  property,  of  the  Tallman  property, 
and  of  certain  oil  leases  in  Warren"  County.  It  acknowl- 
edges an  indebtedness  to  the  defendant  for  moneys  ad- 
vanced in  the  business  of  the  partnership,  it  provides  for 
the  repayment  of  the  defendant,  and  then  provides  for  the 
speedy  winding  up  of  the  business,  "  and  a  final  settlement 
as  soon  as  possible  of  all  accounts."  Now,  that  it  is  a  for- 
gery, there  is  nothing  to  show,  except  the  suspiciously  bad 
signature  —  as  to  which  there  is  room  for  a  difference  of 
opinion  —  and  the  testimony  of  the  plaintiff  himself. 

If  it  should  appear  that  the  transfers  that  the  agreement 
provided  for  were  afterwards  executed,  there  would  be  the 
strongest  evidence  that  it  was  not  a  forgery,  but  that  it  was 
a  contract  deliberately  made,  and  with  a  full  understanding 
of  its  contents.  The  imperfections  of  the  signature  would 
then  be  ascribed  to  nervousness,  or  to  some  other  cause  that 
temporarily  affected  the  nervous  system,  and  the  testimony 
of  the  plaintiff  that  it  is  a  forgery  would  be  rejected.  It  is 
proved  that  three  conveyances  were  executed  by  the  plain- 
tiff, on  February  14th,  1878 :  one  conveys  the  plaintiff's  in- 
terest in  the  Tallman  farm,  another  conveys  the  plaintiff's 
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interest  in  the  oil  leases  in  Warren  and  McKean  counties, 
and  the  third  conveys  the  interest  of  the  plaintiff  in  the 
Briggs  farm. 

The  Salisbury  farm  had  been  conveyed  by  both  parties  to 
a  Mrs.  Gray  on  September  5th,  1877,  and  it  was  to  the 
plaintiff's  share  of  the  moneys  that  Mrs.  Gray  was  to  pay 
that  the  defendant  acquired  title  by  the  agreement  of  dis- 
solution. The  Carson  property  had  been  sold  to  a  Mr. 
Ackeiiey,  and  the  other  properties  referred  to  in  the  agree- 
ment were,  after  September  29th,  1877,  controlled  by  the  de- 
fendant, with  the  full  concurrence  of  the  plaintiff.  Though 
the  parties  subsequently  had  business  together  they  were 
not  partners.  The  dissolution  unquestionably  took  effect 
at  the  date  of  the  paper  that  is  called  a  forgery. 

It  has  already  been  seen  that  in  June,  1878,  the  plaintiff, 
when  intrusted  by  the  defendant  with  the  possession  of 
certain  notes,  receipted  for  them  as  given  to  him  for  the 
purpose  of  collection. 

Surely,  there  is  strong  evidence  of  a  dissolution,  irrespec- 
tive of  the  disputed  agreement.  The  conveyances,  the 
action  of  both  parties,  their  dealings  with  each  other,  not 
as  partners,  but  as  capitalist  and  "  prospector "  (to  use  a 
word  borrowed  from  the  mining  camps),  show  that  there 
was  in  fact  a  termination  of  their  partnership  relations ; 
and  no  reason  can  be  given  why,  if  they  had  ceased  to  be 
partners,  there  should  have  been  any  hesitation  in  stating 
that  fact  in  writing. 

The  duty  of  accounting  remained,  and  the  collection  of 
the  outstanding  assets  of  the  partnership  was  assumed  as 
a  duty  by  the  defendant.  It  is  said  by  the  defendant  that 
there  was  nothing  coming  to  the  plaintiff  out  of  the  assets 
of  the  firm  ;  but  nevertheless  the  defendant,  in  June,  1882, 
paid  to  him,  or,  as  he  prefers  to  say,  donated  to  him,  the 
sum  of  $600. 

At  the  time  of  the  handing  of  the  money  to  the  plaintiff, 
the  defendant  wrote  a  receipt,  which  the  plaintiff  signed, 
and  which  declared  the  $600  to  be  in  full  of  all  accounts 
and  in  settlement.  The  words  "  in  full  of  all  accounts 
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and  in  settlement,"  the  plaintiff  swears  were  not  in  the 
receipt  at  the  time  that  he  signed  it.  If  this  be  true,  the 
defendant  committed  the  crime  of  forgery,  for  he  must 
have  interpolated  the  words  over  the  plaintiff's  signature. 
But  is  it  true  ?  Does  not  the  evidence,  taken  as  a  whole, 
show  that  it  is  the  habit  of  the  plaintiff  to  charge  forgery 
or  fraud  whenever  he  is  confronted  with  a  document  that 
presents  a  barrier  to  his  claims  ? 

I  think  that  in  view  of  the  other  charges  that  the  plaintiff 
has  made,  and  which,  as  I  believe,  he  has  utterly  failed  to 
sustain,  it  would  be  unreasonable  to  hold  that  the  defend- 
ant had  committed  the  high  crime  of  forgery,  when  the  only 
evidence  of  his  guilt  is  the  accusation  of  the  plaintiff,  a 
party  in  interest,  whose  testimony  on  other  points  we  have 
felt  that  we  could  not  rely  on.  The  judgment  should,  in 
my  opinion,  be  set  aside,  and  the  questions  of  forgery  and 
fraud  should  be  ified  by  a  jury.  The  accounting  should 
be  deferred  until  a  jury  has  passed  upon  the  validity  of  the 
papers  that  either  bar  the  plaintiff,  or  else  show  the  defend- 
ant to  be  under  obligations  to  account  to  him. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to 
abide  event. 


ALEXANDER  AGAR  et  «Z.,  Respondents,  against  FRANKLIN 
HAINES,  Appellant. 

(Decided  April  2d,  1888.) 

Plaintiffs,  having  paid  for  goods  bought  of  defendant,  overlooking  that 
fact  subsequently,  sent  him  a  check  for  the  amount  of  the  price,  which 
defendant  accepted  and  collected.  Plaintiffs,  on  discovering  their  mis- 
take, demanded  a  return  of  the  money,  which  defendant  refused. 
Held,  that  defendant's  act  amounted  to  an  unlawful  conversion,  and 
that  an  order  of  arrest  in  an  action  to  recover  such  money  was  properly 
granted. 
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APPEAL  from  an  order  of  the  General  Term  of  the  City 
Court  of  New  York  affirming  an  order  of  that  court  denying 
a  motion  to  vacate  an  order  of  arrest. 

Plaintiffs  bought  a  bill  of  goods  from  defendant,  at  the 
agreed  price  of  $165.87,  which,  a  few  days  later,  they  paid. 
Overlooking  the  fact  of  payment,  plaintiffs,  two  weeks  there- 
after, sent  defendant  by  mail  the  bill  for  the  goods  with  a 
check  for  the  price.  The  bill  was  receipted  by  the  defend- 
ant and  returned  to  plaintiffs,  and  the  check  was  deposited 
and  collected  by  defendant.  Plaintiffs,  subsequently  dis- 
covering their  error,  demanded  a  return  of  the  last  payment, 
less  a  credit  of  $16.50.  Defendant  refusing  to  return  such 
money,  plaintiffs  brought  this  action  to  recover  the  same, 
and  obtained  an  order  of  arrest.  A  motion  by  defendant 
to  vacate  the  order  of  arrest  was  denied.  From  this  order 
defendant  appealed  to  the  General  Term  of  the  City  Court 
which  affirmed  the  order ;  and  from  that  decision  defendant 
appealed  to  this  court. 

A.  Edward  Woodruff,  for  appellant. 
William  0.  Campbell,  for  respondents. 

VAN  HOESEN,  J.  —  We  think  that  the  order  should  be 
affirmed.  As  Chief  Justice  McADAM  has  said,  the  defend- 
ant is  guilty  of  larceny,  if,  at  the  time  he  received  and  con- 
verted the  check,  he  knew  that  it  had  been  sent  to  him  by 
mistake,  and  that  he  had  already  been  paid  for  the  goods 
which  the  check  was  intended  to  pay  for.  It  is  a  very 
significant  fact  that  in  his  affidavit  the  defendant  nowhere 
denies  that  he  knew  when  the  check  came  into  his  hands 
that  he  had  no  right  to  it,  a,nd  that  it  had  been  sent  to  him 
by  mistake,  or  that  he  had  forgotten  the  previous  payment. 
He  voluntarily  assumed  the  task  of  making  a  full  explana- 
tion, and  yet  is  silent  as  to  the  most  material  point  of  all  — • 
a  point  that  he  could  not  have  overlooked.  His  affidavit 
supplements  and  makes  complete  the  case  of  the  plaintiff. 
VOL.  XIV— 29 
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The  defendant's  liability  to  arrest  is  created  by  subdivision 
2  of  section  549  of  the  Code  of  Civil  Procedure ;  the  clause 
applicable  to  his  case  being  "  A  defendant  may  be  arrested 
in  an  action  for  an  injury  to  property,  including  the  wrong- 
ful taking,  detention,  or  conversion  of  personal  property." 
Subdivision  10  of  section  3343  defines  "  an  injury  to  prop- 
erty "  to  be  "  an  actionable  act  whereby  the  estate  of  another 
is  lessened,  other  than  a  personal  injury,  or  the  breach  of  a 
contract."  The  defendant,  by  an  actionable  act,  which 
without  undue  severity  may  be  called  a  larceny,  lessened 
the  estate  of  plaintiffs  to  the  amount  of  the  check,  that, 
without  a  shadow  of  right,  he  appropriated  to  his  own  use. 

The  case  of  Duncan  v.  Katen  (6  Hun  1)  presents  a  good 
example  of  the  manner  in  which  courts  have  construed  the 
words  "injury  to  property."  In  that  case,  the  defendant 
persuaded  a  clerk  to  steal  gold  certificates  from  his  em- 
ployer, and  give  them  to  her,  and  it  was  held  that  she  was 
liable  to  arrest  for  an  injury  to  property.  "  The  property," 
said  Judge  DAVIS,  "  is  the  right,  not  the  thing  —  the  right 
to  have,  use,  and  enjoy  the  thing  unmolested,  and  when 
that  right  is  disturbed,  the  law  gives  an  action  for  injury." 

The  facts  of  this  case  do  not  bring  it  within  the  principle 
enunciated  in  14  How.  Pr.  408,  and  58  How.  Pr.  301. 

J.  F.  DALY,  J.,  concurred. 

• 

Order  affirmed. 


MAKY  U.   BERRY,  Respondent,  against  Louis  L.  TODD, 

Appellant. 

(Decided  April  2d,  1888.) 

Defendant  owning  a  building,  between  which  and  the  building  of  plain- 
tiff there  was  a  party  wall,  tore  down  his  building  for  the  purpose  of 
rebuilding,  leaving  the  party  wall  in  a  ragged  condition,  beam-holes 
appearing  in  some  places,  and  the  ends  of  beams  protruding  in  others, 
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and  the  tin  roofing  being  torn  up  where  it  had  joined  defendant's 
building.  Plaintiff  having  received  notice  from  the  Buildings  Bureau 
"  to  rebuild  the  east  wall  and  beam-holes  where  required,  and  make  the 
roof  water-tight,"  without  any  notice  to  defendant  made  permanent 
repairs  thereto,  for  the  expense  of  which  she  brought  this  action. 
Held,  that  it  appearing  that  defendant  intended,  in  rebuilding,  to  erect 
a  strengthening  wall  immediately  against  such  party  wall,  and  thus 
cover  up  and  protect  such  wall,  he  was  not  liable  for  cost  of  perma- 
nent repairs;  and  want  of  knowledge  on  plaintiffs  part  of  defendant's 
intention  did  not  affect  the  case,  she  having  made  no  effort  to  discover 
defendant's  intentions,  and  not  having  notified  him  to  protect  the  wall. 
The  statute  making  it  the  duty  of  one  digging  to  a  depth  of  more  than 
ten  feet  below  the  curb  line,  to  protect  "  party  or  other  walls  standing 
upon  or  near  the  boundary  lines,"  does  not  apply  to  the  foundations 
of  a  stoop,  and  therefore  the  liability  for  injuries  to  the  stoop  by  such 
digging  is  to  be  determined  by  the  rules  of  the  common  law,  which  do 
not  make  one  digging  with  care  on  his  own  land  liable  for  the  fall  of 
structures  built  upon  the  adjoining  land. 

APPEAL  from  a  judgment  of  this  court  entered  upon  the 
verdict  of  a  jury. 

The  action  was  brought  to  recover  for  the  cost  of  repair- 
ing a  roof  and  a  party  wall  left  in  a  jagged  and  dangerous 
condition  by  defendant  after  tearing  down  the  adjoining 
building,  and  also  for  damages  to  the  foundation  of  a  stoop 
on  the  same  premises,  caused  by  defendant  digging  on  his 
adjoining  premises  in  the  work  of  rebuildfng  thereon.  Fur- 
ther facts  are  stated  in  the  opinion.  The  jury  found  a 
verdict  for  plaintiff  for  $942.  From  the  judgment  entered 
thereon  defendant  appealed. 

J.  Warren  G-reene,  for  appellant. 
John  Henry  Hull,  for  respondent. 

VAN  HOESEN,  J.  —  In  the  case  of  Brooks  v.  Curti*  (50 
N.  Y.  645),  the  Court  of  Appeals  declared  it  to  be  the 
law  of  this  state  that  the  owner  of  a  party  wall  may,  for 
the  purpose  of  improving  his  own  premises,  underpin  the 
foundation  of  the  wall,  and  sink  it  deeper,  or  may  increase, 
within  the  limits  of  his  own  lot,  the  thickness,  the  length. 
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or  the  height  of  the  wall,  provided  that  he  does  no  injury 
to  the  building  on  the  adjoining  lot.  "  Either  party,"  said 
the  court,  "  may  make  any  use  of  the  party  wall  that  he  may 
require,  either  by  deepening  the  foundation,  or  by  increas- 
ing the  height,  as  far  as  such  work  may  be  done  without 
injury  to  the  other  party ;  but  the  party  making  any  change 
not  required  for  the  purpose  of  repair  to  the  wall  is  abso- 
lutely responsible  for  any  damage  that  it  occasions." 

In  this  case,  it  is  obvious  'that  the  defendant  was  not  at- 
tempting to  repair  the  party  wall,  but  "  to  increase  its  thick- 
ness, height,  and  length  within  the  limits  of  his  own  lot;" 
and,  therefore,  he  is  absolutely  liable  for  any  damage  to 
the  adjoining  premises  that  his  work  produced.  He  is  lia- 
ble even  though  the  work  were  not  negligently  done.  If 
he  were  simply  repairing  the  party  wall,  he  would  not  be 
liable  unless  negligence  could  be  charged  upon  him. 

But  though  the  defendant  would  be  liable  for  any  damage 
that  he  did  whilst  extending  the  wall  for  his  own  benefit, 
it  does  not  follow  that  he  would  be  bound  to  reimburse 
the  adjoining  owner  for  unnecessary  expenditures,  though 
made  in  good  faith,  and  in  the  mistaken  belief  that  they 
were  needed  to  save  her  property  from  injury.  It  appears 
that,  in  taking  down  the  old  building  that  stood  on  his  lot, 
the  defendant  left  the  party  wall  in  a  ragged  condition, 
beam-holes  from  which  the  beams  had  been  removed  ap- 
pearing in  some  places,  and  the  ends  of  beams  that  had 
been  sawed  off  appearing  in  other  places  along  the  wall. 
In  addition  to  this,  the  tin  roofing  had  been  torn  where  it 
had  adjoined  the  defendant's  building,  and  that  left  the 
attic  of  the  plaintiff's  house  open  to  the  rain  on  the  east- 
erly side.  The  plaintiff  received  notice  from  the  Bureau 
of  Buildings  "  to  rebuild  the  east  wall  and  beam-holes  where 
required,  and  make  the  roof  water  tight."  She  employed 
a  mechanic  to  do  the  work,  and  he  swore  that  he  filled  in 
with  brick  and  cement  the  places  where  the  beams  had 
been,  that  he  dug  out  the  ends  of  the  beams  that  had  been 
sawed  off,  that  he  cemented  the  whole  surface  of  the  wall, 
and  cement-washed  it  after  he  had  filled  up  the  holes,  and 
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that  he  rebuilt  a  part  of  the  rear  extension  that  had  been 
torn  out. 

As  the  defendant  was  engaged  in  the  work  of  thickening 
the  party  wall,  and  as  it  is  plain  that  his  plan  was  to  build 
a  wall  of  his  own  immediately  against  the  party  wall,  it  is 
obvious  that  the  work  of  covering  and  protecting  the  beam- 
holes  would  necessarily  have  been  done  by  him.  He  could 
not  possibly  have  built  his  own  wall  along  the  easterly  edge 
of  the  party  wall  without  accomplishing  the  very  object  that 
the  plaintiff  had  in  view  when  she  employed  a  mechanic  to 
fill  in  the  wall,  and  cement  it.  It  is  not  unreasonable  to 
infer  that  the  solid  and  substantial  character  of  the  work 
that  the  defendant  had  to  do  would  have  been  of  greater 
service  in  protecting  the  plaintiff's  house  than  the  patching 
to  which  the  mechanic  resorted.  After  the  mechanic  had 
done  his  work,  it  was  at  once  covered  over  by  the  brick 
wall  that  the  defendant,  in  pursuance  of  his  plan  of  con- 
struction, erected  as  a  strengthener  to  the  party  wall.  It 
does  not  appear  that  the  plaintiff  called  upon  the  defendant 
to  protect  her  easterly  wall  from  the  elements,  or  that  she 
made  any  inquiries  as  to  the  defendant's  plans,  or  that  she 
endeavored  to  ascertain  whether  or  not  the  stripping  of 
the  party  wall  was  not  one  of  those  transitory  inconveni- 
ences incident  to  building  operations.  A  temporary  pro- 
tection against  the  rain  might  well  have  been  put  up  whilst 
the  defendant's  new  wall  was  in  course  of  construction,  but 
it  is  difficult  to  see  why  it  was  necessary  or  proper  to  do  the 
work  and  incur  the  expense  that  the  plaintiff  seems  to  have 
considered  proper.  Certainly  it  is  not  fair  for  one  of  the 
owners  of  a  party  wall,  in  a  moment  of  precipitancy  or  of 
panic,  to  go,  without  a  word  of  warning,  upon  the  property 
of  the  other  owner,  and,  even  with  an  honest  intention  of 
protecting  his  own  property,  make  outlays,  the  uselessness 
of  which  is  made  manifest  as  soon  as  the  plans  of  the  other 
owner  are  carried  into  execution.  If  the  plaintiff  had  taken 
the  precaution  of  notifying  the  defendant  of  the  exposed 
condition  of  her  house,  and  of  her  intention  to  protect  it, 
she  would  doubtless  have  learned  that  only  a  temporary 


454  COURT   OF   COMMON  PLEAS. 

Berry  v.  Todd. 

protection  would  be  required.  Of  course  there  may  be 
times  of  emergency  when  it  would  not  be  prudent  to  defer 
the  erection  of  guards  till  notice  to  the  adjoining  owner  had 
been  given,  and  in  such  cases  the  expense  of  such  guards 
should  be  borne  by  him,  though  he  is  not  notified,  but  under 
ordinary  circumstances  notice  of  the  necessity  for  the  work, 
if  not  an  opportunity  to  do  the  work,  should  be  given  to  the 
person  who  is  liable  to  pay  the  bill.  Upon  the  facts  as  they 
were  proved  at  the  trial,  I  do  not  think  that  the  defendant 
should  be  adjudged  liable  to  pay  for  the  repairs  to  the  beam- 
holes  in  the  party  wall.  Whether  the  plaintiff  should  recover 
for  the  repairs  to  the  roof  cannot  properly  be  determined 
upon  the  case  as  presented,  though  upon  the  new  trial  it  is 
probable  such  facts  may  be  proved  that  a  recovery  should  be 
allowed. 

With  respect  to  the  moneys  paid  to  Getty  for  underpin- 
ning the  foundation  of  the  plaintiff's  stoop,  I  do  not  see 
how  the  defendant  can  be  held  liable  for  them.  The  stoop 
stood  wholly  upon  the  plaintiff's  land,  and  was  not  a  part 
of  the  party  wall.  It  appears  that  care  was  used  in  mak- 
ing excavations  upon  the  defendant's  lot,  and  that  there  is 
no  foundation  for  any  charge  of  negligence.  The  statute 
making  it  the  duty  of  one  digging  to  a  depth  of  more  than 
ten  feet  below  the  curb  line  to  protect  the  walls  of  adjoin- 
ing buildings,  applies  only  to  "party  or  other  walls  stand- 
ing upon  or  near  the  boundary  lines."  The  foundation  of 
the  stoop  is  not,  in  my  opinion,  embraced  in  the  words 
"party  or  other  walls,"  and,  therefore,  the  liability  of  the 
defendant  for  injuries  to  the  stoop  is  to  be  determined  by 
the  rules  of  the  common  law,  and  those  rules  did  not  make 
one  digging  with  care  on  his  own  land  liable  for  the  fall 
of  structures  built  upon  the  adjoining  land  (Dorrity  v.  Rapp, 
72  N.  Y.  307). 

As  to  the  shoring  of  the  party  wall,  it  appears  that  the 
plaintiff,  alarmed,  doubtless,  by  extravagant  and  exaggerated 
statements  that  reached  her,  sent  from  Washington  the  fol- 
lowing telegram  to  Getty,  the  defendant's  builder,  "  Have 
house,  133  W.  36th  Street,  immediately  protected  from  fall- 
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ing  at  my  expense."  At  that  time,  there  was  not  any 
danger  nor  any  good  reason  to  believe  that  the  house 
would  fall.  Getty  sw.ore,  "  When  I  received  this  telegram, 
the  excavation  was  going  on,  and  I  believe  it  was  not  down 
to  ten  feet.  The  earth  had  not  been  dug  out  close  to  the 
party  wall  at  that  time,  and  the  wall  was  standing  perfectly 
firm."  The  plaintiff,  at  that  time,  had  no  right  whatever 
to  call  on  the  defendant  to  bear  the  expense  that  she  saw 
fit  to  incur.  If  the  party  wall  was  not  undermined,  nor 
touched,  and  if  the  excavation  were  less  than  ten  feet  in 
depth  below  the  curb  line,  it  was  the  duty  of  the  plaintiff  to 
protect  her  wall  at  her  own  expense.  In  the  absence  of 
negligence  on  his  part,  the  defendant,  as  long  as  he  did  not 
interfere  with  the  party  wall,  was  not  liable  till  the  excava- 
tion had  passed  the  ten  feet  limit.  This  was  the  state  of 
affairs  when  the  plaintiff  unnecessarily  gave  to  (jetty  carte, 
blanche  to  do  what  he  thought  best  "  to  protect  her  house 
from  falling."  Acting  upon  this  discretionary  authority, 
Getty  seems  to  have  done,  at  the  plaintiff's  expense,  a  good 
deal  of  work  that  the  defendant  would  probably  have  done 
but  for  the  plaintiff's  hasty  action.  There  can  be  but  little 
doubt  that  the  defendant,  in  order  to  carry  out  his  plan  of 
thickening  the  party  wall,  would  have  been  compelled  to 
do  many  of  the  very  things  that  Getty  did  at  the  plaintiff's 
expense.  The  party  wall  was  not  injured.  Had  the  plain- 
tiff been  more  deliberate,  there  is  no  reason  to  suppose  that 
any  injury  to  the  wall  would  have  occurred.  Getty,  who 
did  the  work,  was  in  the  employ  of  the  plaintiff  and  the  de- 
fendant, at  the  same  time,  and  the  only  difference  that  the 
intervention  of  the  plaintiff  seems  to  have  made,  is,  that  she 
made  herself  liable.  It  may  be  that,  after  his  employment 
by  the  plaintiff,  Getty  excavated  to  a  greater  depth  than 
ten  feet,  but  if  that  be  the  fact,  the  defendant  is  not  nec- 
essarily responsible  for  the  plaintiff's  expenditure.  The 
plaintiff's  building  was  not  injured  by  the  excavation,  and 
no  liability  under  the  statute  has  been  incurjjed  by  the  de- 
fendant. Of  course,  the  common  law  creates  no  liability  in 
consequence  of  the  unnecessary  and  uncalled  for  precau- 
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tions   taken   by  the   plaintiff  for   the   preservation  of  her 
building. 

The  judgment  must  be  reversed  and  a  new  trial  ordered, 
with  costs  to  abide  the  event. 

J.  F.  DALY,  J.,  concurred. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to 
abide  event. 


JAMES  D.  BROWN,  Respondent,  against  JAMES  A.  SIMMONS, 

Appellant. 

(Decided  April  2d,  1888.) 

Where,  on  appeal  from  an  order  of  the  General  Term  of  the  City  Court 
affirming  an  order  granting  a  new  trial,  the  appellant,  at  or  before  the 
argument,  discovers  his  mistake  and  asks  permission  to  withdraw  the 
appeal,  the  court  will  dismiss  it  on  payment  of  costs,  where  there  is 
no  doubt  of  the  appellant's  good  faith  in  taking  the  appeal,  and  will 
not  award  judgment  absolute  against  him. 

APPEAL  from  an  order  of  the  General  Term  of  the  City 
Court  of  New  York  affirming  an  order  granting  a  new  trial. 

The  facts  are  stated  in  the  opinion. 
George  Norris,  for  appellant. 
6reo.  W.  Stephens,  for  respondent. 

VAN  HOESEN,  J.  —  The  rule  that  we  apply  in  determining 
whether  to  dismiss  the  appeal,  or  whether  to  give  judgment 
absolute  against  the  appellant,  where  an  appeal  is  taken  to 
this  court  from  an  order  of  the  General  Term  of  the  City 
Court  that  grants  a  new  trial,  may  be  found  in  the  cases  of 
Tisdale  v.  Murray  (9  Daly  446),  Sands  v.  Crooke  (46  N.  Y. 
569),  and  Harris  v.  Burdett  (7a  N.  Y.  136). 
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If  the  appeal  is  submitted  to  us  for  decision,  we  affirm  the 
6rder,  and  give  judgment  absolute  against  the  appellant, 
whenever  we  discover  in  the  record  an  exception  that  is 
sufficient  to  warrant  the  order  for  a  new  trial ;  and  this  we 
do,  even  though  the  exception  may  not  have  been  noticed 
by  the  City  Court. 

But  when,  as  in  this  case,  the  appellant  discovers  his 
mistake  in  appealing  to  this  court,  and  at  the  argument,  or 
before  the  argument,  asks  permission  to  withdraw  the  aj>- 
peal,  we  dismiss  the  appeal  on  payment  of  costs,  where  there 
is  no  doubt  of  the  appellant's  good  faith  in  taking  the  ap- 
peal (Mankey  v.  Lewis,  73  N.  Y.  382). 

J.  F.  DALY,  J.,  concurred. 

Appeal  dismissed,  on  payment  of  costs  of  appeal. 


PHILIP  CARPENTER,  Appellant,  against  THE  NEW  YORK, 
NEW  HAVEN  AND  HARTFORD  RAILROAD  COMPANY, 
Respondent. 

(Decided  April  2d,  1888.) 

In  an  action  for  the  loss  of  money  alleged  to  have  been  caused  by  theft 
from  plaintiff's  berth  while  he  was  asleep  in  defendant's  sleeping  car, 
the  evidence  did  not  show  that  the  car  had  a  conductor  or  any  other 
person  than  a  porter  in  charge  of  it,  nor  did  the  evidence  show  where 
the  porter  was  stationed;  but  it  appeared  that  he  blackened  boots 
during  the  night,  and  that  the  blacking  utensils  were  kept  in  the 
porter's  closet,  remote  from  the  aisle.  It  did  not  appear  where  the 
blackening  was  done.  Plaintiff  testified  that  neither  -at  night  nor  in 
the  morning  did  he  see  other  than  the  porter  in  charge  of  the  car. 
Held,  sufficient  to  establish  a  prima  facie  case ;  and  that  the  question 
of  defendant's  negligence  in  not  properly  watching  the  car  during  the 
night  should  have  been  submitted  to  the  jury. 

APPEAL  from  a  judgment  of  the  General  Term  of  the 
City  Court  of  New  York,  affirming  a  judgment  of  that  court 
entered  on  a  dismissal  of  the  complaint  at  a  trial. 
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The  action  was  brought  to  recover  the  sum  of  $40  lost  in 
defendant's  sleeping  car.  At  the  trial  it  appeared  that 
plaintiff,  a  passenger  in  the  sleeping  car,  when  he  retired 
for  the  night  in  his  berth,  placed  his  vest,  in  the  inner 
pocket  of  which  was  a  pocket-book  containing  the  $40,  under 
the  pillow  of  his  berth  farthest  from  the  aisle,  being  the 
pillow  on  which  his  head  rested.  Wfien  he  awakened  in 
the  morning,  his  vest  had  been  moved,  and  the  money  taken 
from  liis  pocket-book.  Plaintiff  alleged  that  defendant  was 
liable  for  negligence  in  not  having  the  car  properly  watched 
and  guarded.  The  evidence  of  the  alleged  negligence  is 
stated  in  the  opinion.  The  court  held  the  evidence  insuffi- 
cient to  warrant  submitting  the  case  to  the  jury,  and  directed 
a  judgment  for  defendant  dismissing  the  complaint.  From 
the  judgment  plaintiff  appealed  to  the  General  Term  of  the 
City  Court,  by  which  the  judgment  was  affirmed ;  and  from 
that  decision  plaintiff  appealed  to  this  court. 

Jabish  Holmes,  Jr.,  for  appellant.  —  Defendant  is  liable 
for  the  property  of  a  passenger  lost,  while  the  latter  is 
asleep,  and  without  negligence  on  his  part.  The  case  is  ex- 
actly like  that  of  an  ordinary  steamboat,  where  the  company 
agrees  to  carry  plaintiff,  and,  at  the  same  time,  for  an  extra 
compensation,  sells  the  plaintiff  the  right  to  use  a  particular 
stateroom  (Mudgett  v.  Bay  State  Steamboat  Co.,  1  Daly  151 ; 
Crore  v.  Norwich  £c.  Transp.  Co.,  2  Daly  254 ;  Macklin  v. 
N.  J.  Steamboat  Co.,  1  Abb.  Pr.  N.  S.  229 ;  Crozier  v.  Boston 
$c.  Steamboat  Co.,  43  How.  Pr.  466). 

In  England  a  railroad  company  is  held  to  assume  the  rela- 
tion of  a  carrier  to  a  passenger's  valise,  placed  under  the  seat 
in  the  passenger's  own  apartment,  and  is  liable  for  its  loss 
(Richards  v.  London  $c.  R.  Co.,  1  C.  B.  839;  Butcher  v. 
London  $c.  R.  Co.,  16  C.  B.  13;  Le  Conteuv  v.  Same,  L.  R. 
1  Q.  B.  54).  So  the  proprietor  of  a  stage-coach  is  held  re- 
sponsible for  the  loss  of  a  valise  which  the  passenger  had 
taken  in  the  coach  with  him  (Miles  v.  Cottle,  6  Bing.  743 ; 
Robinson  v.  Dunmore,  2  Bosanq.  &  P.  419 ;  see  also  Broack  \. 
Pickwick,  4  Bing.  218;  Hollister  v.  Nowlen,  19  Wend.  234). 
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But  if  defendant's  liability  is  only  that  of  a  sleeping-car 
company,  it  was  bound  to  exercise  reasonable  and  ordinary 
care  to  protect  plaintiff's  property  (Lewis  v.  N.  Y.  Sleeping 
Car  Co.,  143  Mass.  267 ;  Pullman  Pal.  Car  Co.  v.  Gardner, 
3  Pennypacker  78,  and  16  Am.  &  Eng.  R.  Cas.  324 ;  Bevis 
v.  Baltimore  frc.,  1  R.  &  Corp.  L.  J.  104 ;  Woodruff  v.  Diehl, 
84  Ind.  474 ;  43  Am.  fcep.  102;  Same  v.  Same  (in  Supr.  Ct.), 
10  Cent.  L.  J.  66 ;  Blum  v.  South.  Pull.  Pal.  Car  Co.,  1  Flip. 
500,  and  3  Cent.  L.  J.  591 ;  Palmeter  v.  Wagner,  11  Alb.  L.  J. 
149 ;  3  Wood  Railw.  §§  1446-1448 ;  Thomps.  Carr.  p.  531). 

Plaintiff  is  only  bound  to  establish  his  case  by  a  prepon- 
derance of  evidence,  and  it  is  not  necessary  that  the  facts 
proved  exclude  every  other  hypothesis  but  negligence  (Sey- 
bold  v.  N.  Y.,  L.  E.  £  W.  E.  Co.,  95  N.  Y.  562).  The  fact 
that  the  property  is  lost  or  injured  is  sufficient  of  itself  to 
rebut  the  presumption  that  the  person  in  charge  does  his 
duty,  and  makes  it  necessary  for  a  bailee  for  tyre  to  offer 
some  evidence  that  it  used  ordinary  care  (Arent  v.  Squite, 
1  Daly  347 ;  Russell  Man.  Co.  v.  N.  Y.  Steamboat  Co.,  50  N. 
Y.  121 ;  Collins  v.  Bennett,  49  N.  Y.  490 ;  Sherwin  v.  McKie, 
5  Rob.  404,  afFd  51  N.  Y.  180 ;  Canfield  v.  Baltimore  $c., 
93  N.  Y.  532;  Burnett  v.  N.  Y.  Cent.  R.  Co.,  45  N.  Y. 
184). 

Henry  W.  Taft,  for  respondent.  —  A  sleeping-car  com- 
pany is  not  an  innkeeper  nor  a  common  carrier,  and  is  only 
bound  to  use  reasonable  diligence  in  protecting  the  property 
of  its  patrons  (Rorer  Railr.  987 ;  Thomps.  Carr.  p.  530 ; 
Hutch.  Carr.  §  60  note  2 ;  Bevis  v.  Baltimore  frc.  R.  Co., 
R'y  &  Corp.  L.  J.  Jan.  29,  1887,  p.  104;  Blum  v.  Southern 
Pull.  Pal.  Car  Co.,  1  Flip.  500 ;  Lewis  v.  N.  Y.  Sleeping  Car 
Co.,  143  Mass.  273 ;  Pullman  Pal.  Car  Co.  v.  Gardner,  3 
Pennypacker  78  ;  Tracy  v.  Pullman  Pal.  Car  Co.,  67  How. 
Pr.  154 ;  Woodruff  v.  Diehl,  84  Ind.  474 ;  Palmeter  v.  Wag- 
ner, 11  Alb.  L.  J.  149 ;  see  13  Alb.  L.  J.  221 ;  Pardee  v. 
Taylor,  R'y  &  Corp.  L.  J.  Jan.-June,  1887;  Welch  v.  Pull- 
man Pal.  Car  Co.,  16  Abb.  Pr.  N.  S.  352). 

Proof  of  the  plaintiff's  loss,  unaccompanied  by  other  proof, 
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is  not  any  evidence  of  negligence  (Pardee  v.  Taylor,  R'y  & 
Corp.  L.  J.  Jan.-June,  1887 ;  Bevis  v.  Baltimore  $c.  R.  Co. 
(above)  ;  Tracy  v.  Pullman  Pal.  Car  Co.  (above)). 

Where  the  plaintiffs  evidence  is  equally  as  consistent 
with  the  absence  of  as  with  the  existence  of  negligence,  no 
submission  to  the  jury  is  authorized  (JBaulec  v.  N.  Y.  $•  H. 
R.  Co.,  59  N.  Y.  356 ;  Hayes  v.  42d  Sit.  R.  Co.,  97  N.  Y. 
259). 

VAN  HOESEN,  J.  —  To  the  correctness  of  most  of  the 
propositions  of  law  contained  in  the  opinions  of  the  learned 
justices  at  the  Trial  and  General  Terms  of  the  City  Court 
no  exception  can  be  taken,  and  3^et  I  think  that  the  evi- 
dence of  the  plaintiff  was  sufficient  to  carry  the  case  to  the 
jury.  It  is  not  at  all  improbable  that  a  jury  would  have 
taken  the  same  view  of  the  facts  that  was  taken  by  the 
judges  in  their  opinions,  but  nevertheless  a  prima  facie  case 
was  made  out  by  the  plaintiff. 

The  evidence  does  not  show  that  the  sleeping  car  had  a 
conductor,  or  any  other  person  than  a  porter  in  charge  of  it. 
What  the  duties  of  the  porter  were,  we  do  not  know,  for 
there  is  no  evidence  upon  that  subject.  Where  the  porter 
was  stationed  in  the  car,  whether  in  a  place  where  he  could 
observe  during  the  night  what  took  place  in  the  aisle  that 
ran  between  the  berths,  or  whether  in  the  cupboard,  where 
he  could  see  nothing,  the  evidence  does  not  disclose.  That 
the  porter  blackened  boots  in  the  course  of  the  journey  to 
Boston,  is  reasonably  certain,  and  it  is  not  likely  that  he 
did  that  work  in  proximity  to  the  sleepers,  whom  the  noise 
of  that  operation  might  have  disturbed.  Even  if  he  sat 
where  he  might  have  seen  the  aisle,  it  is  a  question  whether 
he  could  efficiently  watch  it  if  his  attention  were  diverted 
to  the  polishing  of  the  leather.  There  is  no  evidence 
(though  the  City  Court  assumed  that  there  was)  that  the 
porter  was  charged  with  the  duty  of  keeping  watch  of  the 
sleeping  passengers,  and  consequently  there  is  no  room  for 
the  presumption  that  he  did  his  duty  in  that  respect. 

It  was  the  duty  of  the  defendant  to  keep^  watch  of  the 
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sleeping  passengers,  and  there  is  no  evidence  that  the  por- 
ter performed,  or  was  expected  to  perform,  that  task. 

"  The  rule  is  undoubtedly  that  the  plaintiff  must  over- 
come the  presumption  that  the  defendant  has  complied 
with  all  the  obligations  that  rest  equally  upon  all  men. 
He  must  prove  facts  from  which  it  can  be  ascertained  with 
reasonable  certainty  what  particular  precaution  the  defend- 
ant ought  to  have  taken,  but  did  not  take ;  and  he  must 
also  prove  facts  from  which  it  may  fairly  be  inferred  that 
the  defendant's  negligence  caused  the  injury  complained 
of.  But  the  plaintiff  is  not  bound  to  prove  more  than 
enough  to  raise  a  fair  presumption  of  negligence,  and  of 
resulting  injury  to  himself.  Having  done  this,,  he  is  en- 
titled to  recover,  unless  the  defendant  rebuts  this  pre- 
sumption. If  the  facts  proved  make  it  probable  that  the 
defendant  violated  his  duty,  it  is  for  the  jury  to  say  whether 
he  did  so  or  not.  To  hold  otherwise  would  be  to  deny  the 
value  of  circumstantial  evidence  "  (Shearman  &  R.  Negl. 
§§  12,  13). 

In  Hart  v.  Hudson  River  Bridge  Co.  (80  N.  Y.  622)  the 
court  said:  "Where  from  circumstances  shown  inferences 
are  to  be  drawn  that  are  not  certain  and  incontrovertible, 
and  may  be  differently  made  by  different  minds,  it  is  for 
the  jury  to  make  them ;  that  is  to  say,  the  process  of  ascer- 
taining whether  one  fact  occurred  because  another  fact 
existed,  is  for  the  jury.  What  we  have  to  arrive  at  is  this, 
that  the  facts  in  this  case  were  not  so  weak  as  to  give  no 
support  in  some  fair  and  sound  minds  to  legal  probabilities. 
The  facts  may  be  so  weak  that  the  law  will  not  tolerate 
that  a  verdict  should  be  founded  upon  them.  It  is  not 
necessary  that  the  legal  probabilities  should  be  so  strong 
that  the  plaintiff  would  be  entitled  to  a  verdict." 

"The  question," said  Mr.  Justice  MAULE,  "is  not,  whether 
there  is  literally  no  evidence,  but  whether  there  is  none  that 
ought  reasonably  to  satisfy  the  jury  that  the  fact  sought  to 
be  proved  is  established."  Or,  as  Lord  CAIRNS  said  in 
Metropolitan  Railway  v.  Jackson  (24  Eng.  R.  124) :  "  The 
judge  has  a  certain  duty  to  discharge,  and  the  jurors 
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have  another  and  a  different  duty.  The  judge  is  to  say 
whether  any  facts  have  been  established  from  which  neg- 
ligence may  be  reasonably  inferred ;  the  jurors  have  to  say 
whether  from  those  facts,  when  submitted  to  them,  negli- 
gence ought  to  be  inferred.  It  would  be  a  serious  inroad 
on  the  province  of  a  jury,  if,  in  a  case  where  there  are  facts 
from  which  negligence  may  reasonably  be  inferred,  the 
judge  were  to  withdraw  the  case  from  the  jury  upon  the 
ground  that,  in  his  opinion,  negligence  ought  not  to  be 
inferred." 

The  defendant  starts  with  the  presumption  that  it  did  its 
duty  towards  the  plaintiff.  That  duty  was  to  keep  watch 
of  him  while  he  slept.  If  watch  were  not  constantly  main- 
tained, the  jury  could  find  that  the  defendant  was  negli- 
gent, and  if  it  should  find  that  the  robbery  occurred  whilst 
the  watchman  was  absent,  and  that  it  would  not  have 
happened  if  he  had  been  attending  to  his  duty,  the  defend- 
ant's liability  would  be  established  (Pullman  Car  Co.  v. 
Gardner,  29  Alb.  L.  J.  p.  8).  Of  course,  the  law  is  not  so 
absurd  as  to  require  of  a  sleeping  man  proof  of  the  very 
moment  at  which  he  was  robbed ;  and  it  permits  a  jury  to 
infer  that  the  robbery  must  have  taken  place  when  the 
watchman  was  off  guard,  or  inattentive,  if  there  be.  any 
evidence  from  which  reasonable  men  can  draw  the  con- 
clusion that  the  watchman  probably  was  absent  from  his 
post,  or,  if  present,  had  his  mind  on  other  work  than  watch- 
ing the  car. 

I  have  said  that  the  plaintiff  proved  that  neither  at  night 
nor  in  the  morning  did  he  see  any  other  person  than  the 
porter  in  charge  of  the  car.  From  this  the  jury  were  at 
liberty  to  infer  that  the  porter  was  the  only  man  in  the 
defendant's  employ  charged  with  the  duty  of  watching  the 
passengers  as  they  slept.  Now,  what  evidence  was  there 
to  warrant  the  inference  that  he  did  not  do  his  duty  ?  We 
have  the  fact  that  he  was  engaged  in  blackening  boots. 
Where  did  he  blacken  them,  in  the  aisle  of  the  car,  or  in 
the  room  called  the  porter's  closet?  That,  it  seems  to  me, 
was  a  question  of  probabilities  to  be  answered  by  the  jury. 
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It  is  not  probable  that  he  did  that  work  in  the  aisle,  where 
the  noise  would  be  offensive  to  sleepless  or  nervous  passen- 
gers. There  is  certainly  no  presumption  that  because  a 
man  ought  to  have  watched  the  aisle  he  remained  there 
while  doing  work  that  could  not  conveniently  be  performed 
there.  Again,  he  must,  in  all  probability,  have  gone  to  the 
place  in  which  the  blacking  and  the  brushes  were  kept,  to 
get  those  articles.  How  long  was  he  absent  whilst  pre- 
paring his  tools  ?  Was  it  for  the  plaintiff  to  prove  ?  Or 
was  it  not  for  the  defendant  to  show  that  his  absence  was 
momentary  ? 

Again,  if  he  were  engaged  in  blackening  boots,  could  he 
give  such  attention  to  watching  the  aisle  as  the  importance 
of  that  duty  required  ?  As  matter  of  law,  I  am  unable  to 
say  that  he  could.  That  is  a  matter  for  the  jury,  and  not 
for  any  judge  to  decide. 

It  seems  to  me  that  a  jury  might  well  say  that  if  the 
defendant  had  only  one  servant  on  the  car,  it  could  not, 
without  negligence,  allow  that  servant  to  engage  in  the 
business  of  blackening  boots  when  its  duty  was  to  see  that 
the  sleeping  passengers  were  watched.  If  the  jury  should 
1)6  of  opinion  that  the  porter  could  with  safety  to  the  travel- 
ling public  who  sleep  in  these  cars  combine  the  two  pro- 
fessions of  boot-cleaning  and  watching,  their  verdict  would 
l>e  for  the  defendant.  But  it  is  for  the  jury,  and  not  for 
the  court,  to  determine  the  question.  If  negligence  could 
reasonably  be  inferred  from  the  evidence  —  as  I  think  it 
could  be  —  it  was  error  to  withdraw  the  case  from  the  jury. 

The  admissions  of  the  porter,  made  on  the  morning  fol- 
lowing the  robbery,  were  properly  excluded. 

J.  F.  DALY,  J.,  concurred. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to 
abide  event. 
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ABRAHAM  H.  CLARKE  et  aL,  Appellants,  against  JOHN  R. 
ANDERSON  et  al.,  Respondents. 

(Decided  April  2d,  1888.) 
» 

In  an  action  for  damages  caused  by  an  overflow  of  water  from  a  tank 
on  premises  of  defendants,  occupants  of  a  floor  above  plaintiff  in  the 
same  building,  it  appeared  that  the  overflow  was  caused  by  the  failure 
of  defendants  to  turn  off  at  night  the  stop-cock  in  the  pipe  leading  from 
the  main,  and  by  allowing  the  overflow-pipe  and  drip-basin  to  become 
so  filled  up  that  the  overflow  did  not  run  off.  It  did  not  appear  that 
defendants  knew  of  the  use  of  such  stop-cock,  or  that  the  pressure  on 
the  pipes  was  sufficient  to  fill  the  tanks,  they  having  always  used  a 
force-pump  for  that  purpose.  Held,  that  there  was  not  sufficient  evi- 
dence of  negligence  to  warrant  submission  of  the  case  to  the  jury. 

Admissions  as  to  past  transactions,  made  by  an  employe  at  the  time  not 
engaged  in  any  business  of  his  employer  with  which  such  admissions 
are  connected,  are  inadmissible  against  the^  employer. 

APPEAL  from  a  judgment  and  order  of  the  General  Term 
of  the  City  Court  of  New  York  affirming  <i  judgment  of 
that  court  entered  upon  the  dismissal  of  a  complaint  and 
an  order  denying  a  motion  for  a  new  trial. 

The  action  was  brought  to  recover  damages  to  goods 
caused  by  an  overflow  of  Croton  water  from  the  premises 
occupied  by  defendants  into  the  premises  below  them  occu- 
pied by  plaintiff  in  the  building  No.  68  Reade  Street,  in  this 
city,  of  which  premises  respectively  the  parties  were  tenants. 
The  damage  occurred  between  Saturday  night,  May  19th, 
and  Monday  morning,  May  21st,  1883. 

William  J.  Mann,  for  appellants. 
John  H,  Parsons,  for  respondent. 

J.  F.  DALY,  J.  —  It  is  claimed  by  the  plaintiffs  that  the 
evidence  shows  that  the  overflow  of  water,  and  damage,  was 
caused  by  the  failure  of  defendants  to  turn  the  water  off 
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from  their  tank  by  using  the  stop-cock  on  their  premises, 
and  also  by  negligently  suffering  the  drip-basin  beneath  the 
tell-tale  pipe  that  led  from  the  tank  to  become  clogged  up 
so  that  the  overflow  from  the  tank  could  not  be  carried  off. 
There  was  no  evidence  that  the  stop-cock  had  ever  been 
used  to  cut  off  the  water  from  the  tank,  or  that  defendants 
knew  that  it  was  to  be  used  to  cut  off  the  water  at  night, 
and  prevent  its  rising  and  overflowing,  or  that  they  knew 
that  the  water  would  by  its  own  pressure  rise,  fill  the  tank, 
and  overflow.  The  plaintiffs'  experts,  plumbers,  say  that 
the  pressure  of  the  water  was  greater  on  Sundays  than  on 
week  days,  and  greater  at  night  than  in  the  daytime  ;  but 
there  was  no  evidence  that  the  defendants  knew  this  fact, 
or  that  the  water  had  ever  risen  so  high  as  to  fill  the  tank, 
or  overflow,  before  this  particular  damage  occurred ;  nor  is 
there  anything  in  the  case  to  prove  that  defendants  had 
reason  to  know  or  to  apprehend  any  such  rising  of  the 
water.  If  they  did  not  know  it,  and  had  no  reason  to  ex- 
pect it,  where  was  the  negligence  in  failing  to  turn  the 
water  off,  or  to  keep  the  drip-basin  open  ?  They  knew  that 
the  drip-basin  was  used  to  carry  off  the  water  that  over- 
flowed through  the  tell-tale  pipe  from  the  tank;  but  the 
object  of  the  tell-tale  was  to  notify  the  person  pumping 
water  into  the  tank  that  it  was  full,  and  the  basin,  even  if 
somewhat  clogged,  would  suffice  to  carry  off  the  overflow 
from  pumping.  There  was  nothing  to  warn  them  that  there 
would  be  an  overflow  from  the  tank  except  by  pumping 
water  into  it.  They  filled  the  tank  by  a  hand-pump  on  their 
premises ;  and  the  fact  that  the  pump  had  to  be  used  to  fill 
it  was  some  notice  that  the  tank  could  not  be  filled  in  any 
other  way.  There  was  no  evidence  of  negligence  to  go  to 
a  jury. 

The  plaintiffs  attempted  to  introduce  evidence  of  declara- 
tions made  by  a  clerk  of  defendants,  one  Hines,  that  he 
usually  turned  'off  the  water,  but  must  have  forgotten  it  on 
that  Saturday  night.  These  admissions,  it  is  alleged,  were 
made  the  morning  after  the  damage,  to  an  employe  of 
plaintiffs,  and  in  reply  to  a  question  by  the  latter.  It  needs 
VOL.  XIV  — 30 
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no  argument  to  show  that  they  were  inadmissible,  being 
mere  hearsay.  It  is  suggested  that  they  were  "  part  of  the 
res  gestce ; "  but  Hines  was  not,  at  the  time  of  making  the 
admissions,  engaged  in  any  business  of  his  employers  with 
which  such  admissions  were  connected,  and  the  declarations 
related  wholly  to  past  events. 

The  judgment  and  order  should  be  affirmed,  with  costs. 

VAN  HOESEN,  J.,  concurred. 
Judgment  and  order  affirmed,  with  costs. 


OWEN  CUMISKEY,  Respondent,  against  DAVID  H.  LEWIS 

et  aL,  Appellants. 

(Decided  April  2d,  1888.) 

The  complaint  in  an  action  against  an  assignee  for  the  benefit  of  credi- 
tors, to  recover  goods  obtained  by  his  assignor  from  plaintiff  by  fraud, 
of  which  the  assignee  had  no  knowledge  when  he  took  possession 
under  the  assignment,  must  allege  a  demand  of  such  goods  from  the 
assignee  and  a  refusal  on  his  part  to  deliver. 

On  appeal  from  the  General  Term  of  the  City  Court  of  New  York,  after 
the  filing  of  the  return  on  appeal,  the  chief  justice  of  that  court 
granted  an  order  allowing  additional  records  to  be  filed,  showing  that 
on  a  previous  trial  of  the  action  the  complaint,  which,  as  set  out  in 
the  record  on  appeal,  contained  insufficient  allegations  to  entitle  plain- 
tiff to  recover,  had  been  duly  amended.  Held,  that  the  City  Court  has 
power  to  allow  an  amended  and  supplemental  return  on  appeal  with- 
out formally  withdrawing  the  original  return,  but  such  amended  re- 
turn should  be  made  up  in  that  court  with  the  same  formalities  as  an 
original  return ;  wherefore  the  court  directed  the  appeal  to  be  heard 
at  the  next  term  of  the  court  on  the  original  return,  unless  an  amended 
return  should  be  obtained  from  the  City  Court. 

APPEAL  from  a  judgment  of  the  General  Term  of  the 
City  Court  of  New  York  affirming  a  judgment  of  that  court 
entered  upon  the  verdict  of  a  jury  and  an  order  denying  a 
motion  for  a  new  trial. 
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The  action  was  brought  to  recover  the  possession  of  goods 
of  the  value  of  $572  which  had  been  sold  by  plaintiff  to  the 
defendants  Phraner  and  Arthur,  who  were  the  assignors  of 
the  defendant  Lewis,  in  whose  possession  the  goods  were 
when  the  action  was  commenced. 

The  complaint  alleged  that  the  defendants  wrongfully 
took  the  property  from  the  plaintiff  and  that  they  wrong- 
fully detained  the  same.  The  answer  denied  the  allegations 
of  the  complaint  and  set  up  the  assignment  of  Phraner  and 
Arthur  to  Lewis  for  the  benefit  of  creditors. 

At  the  opening  of  the  trial  the  defendants'  attorney 
moved  for  a  dismissal  of  the  complaint,  as  no  demand  and 
refusal  was  alleged  as  against  the  assignment.  The  motion 
was  denied,  and  was  renewed  at  the  close  of  the  plaintiff's 
case  and  refused.  The  plaintiff,  under  defendants'  objec- 
tion, proved  a  demand  upon  a  person  alleged  to  be  in  pos- 
session of  the  goods  under  the  assignee,  who  was  absent,  and 
who,  as  claimed,  could  not  after  due  diligence  be  found. 

The  return  on  appeal  was  filed  in  this  court  on  January 
9th,  1888.  Subsequently,  on  January  20th,  1888,  a  paper 
indorsed  as  an  "  Additional  Return  "  was  filed  in  this  court. 
It  consisted  of  certified  copies  of  the  following  papers  :  1st. 
An  opinion  and  decision  of  the  chief  justice  of  the  City 
Court,  rendered  January  10th,  1888,  at  Special  Term,  deny- 
ing a  motion  to  amend  the  case  on  appeal,  but  suggesting 
that  the  plaintiffs  might  procure  a  certificate  from  Judge 
NEHRBAS  of  what  had  occurred  before  him,  and  that  such 
certificate  might  be  made  a  part  of  the  return  to  this  court, 
to  the  end  that  we  might  determine  what,  if  any  weight,  it 
should  receive.  2d.  A  certificate  of  Judge  NEHRBAS  dated 
January  16th,  1888,  of  certain  proceedings  on  a  former  trial 
of  this  action  before  him,  showing  that  the  defendants  ob- 
jected to  the  want  of  an  allegation  of  demand  in  the  com- 
plaint, and  that  plaintiff  was  allowed  by  the  court  to  amend 
by  alleging  a  demand,  and  that  plaintiff  said,  "  I  will  amend 
by  alleging  in  the  complaint  a  demand,"  and  that  defendants 
objected  and  excepted.  3d.  An  order  of  the  Special  Term 
of  the  City  Court,  entered  January  14th,  1888,  denying  a 
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motion  "upon  the  grounds  a»d  conditions  stated  in  the 
opinion  filed."  4th.  An  order,  not  of  the  special,  general, 
or  trial  term  of  the  City  Court,  allowing  plaintiff  to  file  with 
the  return  the  preceding  papers,  and  dated  January  17th, 
1888,  and  signed  with  the  initials  of  the  chief  justice  of  the 
City  Court  and  dated  January  17th,  1888. 

The  defendants  and  appellants  now  move  to  strike  from 
the  records  of  the  court  the  foregoing  certified  papers  filed 
as  a  second  return  January  20th,  1888. 

Charles  H.  Grreen,  for  appellants. 
Ferdinand  Kurzman,  for  respondent. 

J.  F.  DALY,  J.  —  [After  stating  the  facts  as  above.]  —  The 
action  being  against  an  assignee  for  the  benefit  of  creditors, 
to  recover  goods  obtained  by  his  assignors  from  the  plain- 
tiff by  a  fraud  of  which  the  assignee  had  no  knowledge 
when  he  took  possession  under  the  assignment,  and  no 
proceedings  having  been  taken  by  the  vendor  to  rescind 
the  sale  prior  to  the  assignment,  a  demand  of  the  goods 
from  the  assignee  and  a  refusal  on  his  part  before  the  action 
was  necessary  to  entitle  plaintiff  to  recover  (Goodwin  v. 
Wertheimer,  99  N.  Y.  149).  The  demand  and  refusal  must 
be  alleged  in  the  complaint  (Scofield  v.  Whiteleyye,  49  N*Y. 
259).  In  this  case  no  demand  and  refusal  was  alleged  in 
the  complaint,  as  it  appears  in  the  record  of  the  trial  in  the 
City  Court,  and  the  defendants  took  the  objection  in  season, 
but  it  was  overruled.  Plaintiff  proceeded  and  was  allowed 
to  prove  a  demand  upon  the  agent  of  the  assignee  in  pos- 
session of  the  goods,  and  to  prove  facts  showing  that  a 
personal  demand  upon  the  assignee  could  not  be  made. 
This  proof  was  objected  to.  No  amendment  of  the  com- 
plaint was  made,  and  plaintiff  was  permitted  to  recover. 
Upon  that  record  we  should  feel  bound  to  reverse  the 
judgment,  because  the  plaintiff's  recovery  must  be  accord- 
ing to  the  allegations  as  well  as  the  proofs  (Tooker  v. 
cy  76  N.  Y.  397  ;  Scofield  v.  Whiteleyye,  above). 
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It  appears,  however,  from  another  record  from  the  City 
Court,  filed  since  the  return  on  appeal  was  filed,  that  upon 
a  former  trial  of  this  action,  the  plaintiff  asked  leave  to 
amend  th6  complaint  by  alleging  a  demand,  and  that  he 
was  permitted  to  do  so.  If  the  amendment  were  then 
allowed  and  made,  the  complaint  stood  as  amended  for  any 
and  all  subsequent  trials  of  the  action,  but  upon  the  trial 
of  which  the  record  is  before  us  in  the  original  return,  no 
mention  of  any  such  amendment  is  made,  and  the  record 
subsequently  filed  showing  such  amendment  at  a  former 
trial  gives  us  no  right  to  look  beyond  the  original  return, 
because  it  is  not  part  of  such  return,  nor  an  amended  nor 
additional  return.  It  is  a  mere  certificate  from  a  judge  of 
the  City  Court,  allowed  by  the  chief  justice  of  the  court  to 
be  filed  in  order  that  we  may  give  it  the  weight  to  which  it 
is  entitled.  We  think  it  proper  and  regular  for  the  City 
Court  to  send  to  us  an  amended  or  a  supplemental  return 
on  appeal,  of  its  own  motion,  and  without  the  formality  of 
a  previous  request  to  have  the  original  return  sent  back 
for  correction,  although  the  latter  practice  would  have 
much  to  commend  it  (Zabriskie  v.  Wilder,  12  Daly  528). 
There  is  no  question  as  to  the  right  of  the  City  Court  to 
amend  its  return  after  appeal  to  this  court.  The  practice 
would  be  the  same  as  upon  appeals  to  the  Court  of  Appeals 
(Rule  3,  Court  of  Appeals,  and  cases  cited  thereunder  in 
Edition  of  General  Rules  of  1888). 

But  the  amended  return  must  be  made  with  the  same 
formalities  as  the  original  return,  of  which  it  is  to  take  the 
place.  The  return  mus,t  be  amended  in  the  court  below, 
and  in  a  case  like  the  present,  where  the  question  is  of  an 
amendment  to  be  incorporated  in  the  pleadings  in  order  to 
sustain  the  judgment,  the  General  Term  of  that  court 
should  decide  upon  the  facts  whether  the  complaint  was 
amended  or  not,  and  make  up  the  record  accordingly  and 
transmit  it  to  this  court.  We  cannot  take  cognizance  of 
a  certificate  such  as  we  have  before  us ;  it  cannot  be  made 
a  part  of  the  record  on  appeal. 

We  think  it  proper,  instead  of  granting  the  motion  to 
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strike  the  record  filed  January  20th,  1888,  from  the  files,  to 
order  that  the  appeal  be  heard  at  the  next  term  of  this 
court,  upon  the  original  return  as  filed,  unless  the  plaintiff 
in  the  meantime  applies  to  the  City  Court  for  an  amended 
return,  and  upon  that,  or  such  other  application  as  the  City 
Court  may  entertain  upon  his  motion,  request  is  made  to 
us  to  transmit  the  return  now  on  file  to  that  court  for  cor- 
rection ( Westcott  v.  Thompson,  16  N.  Y.  613 ;  Shultz  v. 
Hoogland,  11  N.  Y.  Week.  Dig.  294). 

VAN  HOESEN,  J.,  concurred. 
Order  accordingly. 


ELSIE  R.   FEITNER,   Plaintiff,   against  FRANCIS  X. 
HOEGER  et  al.,  Defendants. 

(Decided  April  2d,  1888.) 

In  an  action  for  dower,  defendant  claimed  title  through  several  mesne 
conveyances  from  a  purchaser  at  a  foreclosure  sale  made  in  1838, 
under  a  decree  of  foreclosure  of  a  mortgage  executed  in  1836  by 
plaintiff's  husband,  in  which  plaintiff  joined.  It  appeared  that,  both 
at  the  time  of  the  execution  of  the  mortgage  arid  the  decree  of  fore- 
closure, plaintiff  was  an  infant ;  that  she  was  made  a  party  to  the  bill 
as  the  wife  of  the  mortgagor,  who,  together  with  him,  had  executed 
the  mortgage,  which  bill  prayed  a  foreclosure  of  all  the  rights  and 
claims  of  defendants  in  and  to  the  premises ;  that  process  was  not 
served  upon  her,  but  upon  her  husband  for  her,  and  that  no  guardian 
ad  litem  was  appointed.  Held,  that  the  mortgage  was  absolutely  void 
as  toward  plaintiff,  but  that  the  decree  in  the  foreclosure  suit  was 
binding  upon  her,  as  she  should  have  set  up  the  defense  of  infancy  in 
such  suit,  the  service  of  process  on  her  husband  for  her  being  suf- 
ficient ;  and  that  the  failure  to  appoint  a  guardian  ad  litem  rendered 
the  decree  voidable  only,  and  it  would  not  be  set  aside  after  the  lapse 
of  so  many  years. 

EXCEPTIONS  taken  at  a  trial  term  of  this  court  ordered 
to  be  heard  in  the  first  instance  at  the  General  Term. 
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The  action  was  brought  by  Mrs.  Feitner  as  widow  of 
George  Feitner,  who  died  in  May,  1882,  for  dower  in  the 
premises  on  the  north  side  of  48th  Street,  375  feet  west  of 
9th  Avenue.  The  title  of  defendant  Hoeger  is  derived 
through  several  mesne  conveyances  from  Lewis  Lewis,  to 
whom  the  premises  were  conveyed  by  Samuel  Cowdrey, 
master  in  chancery,  by  deed  dated  December  8th,  1838, 
recorded  December  14th,  1838,  by  virtue  of  a  sale  under  a 
decree  of  foreclosure  in  chancery,  etc.,  made  in  a  suit  to 
foreclose  a  mortgage  made  by  said  George  Feitner  and 
Elsie  his  wife,  this  plaintiff,  to  Andrew  Purdy,  dated  May 
3d,  1836,  acknowledged  May  7th,  1836,  and  recorded  the 
same  day. 

Mrs.  Feitner  was  an  infant  when  she  executed  and  ac- 
knowledged the  mortgage,  and  when  the  decree  of  fore- 
closure was  made.  She  was  not  personally  served  with  the 
subpoana  in  the  suit,  but  her  husband  was  served  with  it  for 
her.  No  appearance  was  entered  for  them,  and  no  guardian 
ad  litem  was  appointed  for  her.  At  the  trial  of  this  action 
a  verdict  for  defendant  was  directed  by  the  court,  and 
plaintiff's  exceptions  were  ordered  to  be  heard  in  the  first 
instance  at  the  General  Term. 

H.  Brewster,  for  plaintiff. 
T.  J.  Rush,  for  defendants. 

J.  F.  DALY,  J.  —  [After  stating  the  facts  as  above.]  — 
A  mortgage,  like  a  deed,  by  an  infant,  is  said  to  be  voidable, 
but  not  absolutely  void  (Thomas  on  Mortgages  134,  and 
cases  cited) ;  but  an  exception  has  been  made  with  regard 
to  conveyances  by  a  wife  joining  with  her  husband  in  order 
to  release  her  dower,  and  such  a  deed  by  an  infant  feme 
covert  is  said  to  be  absolutely  void  (Sherman  v.  Q-arfield, 
1  Denio  329;  Sanford  v.  McLean,  3  Paige  121).  But 
whether  the  mortgage  was,  as  to  her,  voidable  only  or  ab- 
solutely void,  she  had  a  defense  on  either  ground  to  the 
foreclosure,  and  could  have  pleaded .  it  (Lewis  v.  Smith, 
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9  N.  Y.  502).  There  is  no  decision  to  the  contrary ;  the 
case  of  Walsh  v.  Powers  (43  N.  Y.  27),  cited  by  plaintiff's 
counsel,  not  being  in  point. 

As  Mrs.  Feitner  might  have  pleaded  infancy  in  the  fore- 
closure, the  decree  in  the  suit  is  binding  upon  her,  notwith- 
standing the  fact  that  she  was  an  infant  at  the  time  it  was 
entered,  and  the  failure  to  have  a  guardian  ad  litem  ap- 
pointed for  her.  The  Court  of  Chancery  had  jurisdiction 
of  the  subject-matter  and  of  the  parties.  Its  decree  was 
therefore  not  void,  but  voidable  only,  and  might  have  been 
opened  and  set  aside  upon  motion  of  this  plaintiff  season- 
ably made.  It  was  not  necessary  to  serve  her  with  the  sub- 
poena. Service  upon  her  husband  for  her  was  sufficient  in 
an  action  of  the  character  of  that  under  consideration.  In 
an  action  for  the  foreclosure  of  a  mortgage,  where  the  wife 
has  no  interest  in  the  property  except  an  inchoate  right  of 
dower,  service  against  the  husband  and  wife  on  the  husband 
alone  is  a  good  service  on  both  (Ferguson  v.  Smith,  1 
Paige  421).  On  a  bill  to  foreclose  a  mortgage  executed 
by  husband  and  wife  the  subpoena  may  be  served  upon  the 
husband  only.  Service  upon  the  wife  is  only  necessary 
where  the  proceeding  is  against  her  in  respect  of  her  sepa- 
rate estate  and  her  husband  is  only  a  nominal  party ;  not 
where  the  estate  is  in  the  husband  in  right  of  the  wife 
(Leavitt  v.  Conger,  1  Paige  421,  citing  9  Vesey  486  and  2 
Johns.  Ch.  139 ;  see,  also,  to  the  same  effect,  Eckerson  v. 
Vollmer,  11  How.  Pr.  42,  citing  3  Chitty  Gen.  Pr.  263). 

It  was  irregular  not  to  have  a  guardian  ad  litem  appointed, 
but  that  omission  does  not  make  the  decree  void.  Where 
the  infant  defendant  in  an  action  for  the  foreclosure  of  a 
mortgage  is  served  with  process,  but  no  guardian  ad  litem 
is  appointed,  and  judgment  is  taken  by  default,  the  judg- 
msnt  is  not  void,  but  voidable.  Upon  the  application  of  the 
infant  made  within  a  reasonable  time,  such  a  judgment 
would  be  opened ;  but  where  there  is  laches  in  making  such 
application,  the  right  to  impeach  the  title  of  a  bona  fide  pur- 
chaser at  a  sale  under  such  judgment  is  lost  (McMurray  v. 
McMurray,  66  N.  Y.  175). 
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I  can  see  no  distinction  in  principle  in  such  a  case  between 
the  infant  wife  of  a  mortgagor  and  any  other  infant  who  is 
a  necessary  party  to  the  foreclosure.  There  was  undoubtedly 
laches  in  this  case,  and  the  title  of  defendant  derived  through 
the  sale  under  the  decree  should  not  be  disturbed.  The 
statute  cited  by  plaintiff  (2  Rev.  Stat.  6th  ed.  1122  §  16), 
providing  that  no  judgment  or  decree  confessed  by  or  pro- 
cured against  the  husband,  and  no  laches  or  default  of  his, 
shall  prejudice  the  wife's  right  to  dower,  has  no  application 
to  the  case  of  a  judgment  recovered  against  the  wife.  The 
exceptions  to  admission  and  exclusion  of  evidence  are  im- 
material in  view  of  the  authorities  which  dispose  of  this 
case. 

The  plaintiff's  exceptions  should  be  overruled  and  judg- 
ment ordered  for  the  defendant  upon  the  verdict. 

VAN  HOESEN,  J.  —  There  is  but  one  important  question 
in  this  case,  and  that  is,  Are  the  allegations  in  the  bill  of 
complaint  in  the  old  foreclosure  suit  sufficient  to  apprise 
the  then  defendant  (now  the  plaintiff),  Elsie  Feitner,  that 
the  mortgagee  was  seeking  in  the  foreclosure  suit  to  cut  off 
her  inchoate  right  of  dower  because  ahe  had  joined  her 
husband  in  executing  the  mortgage?  If  the  bill  of  com- 
plaint did  contain  such  allegations,  then  the  decree  in  the 
foreclosure  suit  is  a  bar  to  the  claim  of  dower  now  made  by 
Mrs.  Feitner.  In  Lewis  v.  Smith  (9  N.  Y.  502)  and  in  Rath- 
bone  v.  Hooney  (58  N.  Y.  463)  it  was  held  that  a  decree  of 
foreclosure  did  not  cut  off  rights  not  referred  to  in  the  com- 
plaint, though  the  persons  entitled  to  those  rights  were 
parties  to  the  action.  On  this  ground  only  did  the  plaintiffs 
in  those  cases  prevail ;  and  the  deduction  is  irresistible,  that 
if  they  had  been  called  upon  to  defend  in  the  foreclosure 
suit  the  rights  that  they  subsequently  asserted  in  the  cases 
that  have  been  cited,  it  would  have  been  decided  that  the 
decree  in  foreclosure  was  a  perfect  bar  to  the  rights  claimed 
(see  also  Malloney  v.  Horan,  49  N.  Y.  111).  Mrs.  Feitner 
is  not  classed  in  the  bill  of  foreclosure  among  those  "  who 
have  or  claim  to  have  some  interest  in  the  premises  as  sub- 
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sequent  purchasers,  encumbrancers,  or  otherwise."  In  Lewis 
v.  Smith  {supra)  the  dower  interest  of  the  wife  was  nowhere 
referred  to,  and  the  dowress  herself,  who  had  other  interests 
in  the  property,  was  made  a  defendant  as  "  one  who  had  or 
claimed  to  have  some  interest  subsequent  to  the  mortgage." 
This  did  not  bar  her  claim  to  dower.  In  RatJibone  v.  Hooney 
{supra)  the  mortgagors  were,  one,  a  trustee,  and  the  other, 
a  cestui  que  trust,  of  the  property  mortgaged,  but  the  mort- 
gage made  no  reference  to  the  trust,  nor  did  the  complaint, 
or  the  judgment  of  foreclosure.  Waiving  the  objection  as 
to  the  nullity  of  the  mortgage  of  a  trust  estate,  the  Court 
of  Appeals  held  that,  though  the  trustee  was  a  party  to  the 
foreclosure  suit  in  her  individual  character,  yet  because  the. 
complaint  made  no  mention  of  the  trust,  or  of  the  duties  of 
the  trustee,  or  of  the  rights  of  the  cestui  que  trust,  the 
judgment  of  foreclosure  did  not  bind  the  trustee  in  her 
representative  capacity,  or  preclude  her  successor  in  the 
office  of  trustee  from  asserting  title  to  the  land  against  a 
bona  fide  purchaser  at  the  sale  under  foreclosure.  If  the 
complaint  had  alleged  the  existence  of  the  trust,  and  the 
making  of  the  mortgage  by  the  trustee  and  the  cestui  que 
trust,  and  had  demanded  that  both  cestui  que  trust  and  trus- 
tee should  be  barred  and  foreclosed,  would  not  both  of  them, 
if  they  had  made  default,  have  been  bound  by  the  judgment 
of  foreclosure  ?  I  find  nothing  to  the  contrary  in  any  of  the 
cases  that  have  been  cited. 

In  the  case  under  consideration,  the  bill  of  complaint 
alleges  "  that  George  Feitner,  together  with  Elsie,  his  wife, 
did  duly  execute  under  their  hands  and  seals  a  certain  in- 
denture of  mortgage,  conveying  the  tenements,  heredita- 
ments, etc.,  etc.,  and  also  all  the  estate,  right,  title,  interest, 
dower,  property  whatsoever  of  them,  the  said  George  and 
Elsie."  It  further  alleges  that  the  mortgage  was  acknowl- 
edged in  due  form  of  law  by  said  George  and  Elsie,  and  was 
recorded.  It  prays  that  all  the  defendants  be  foreclosed  of 
and  from  all  equity  of  redemption,  and  claim  of,  in,  and  to 
the  mortgaged  premises.  These  allegations  were,  in  my 
judgment,  sufficient  to  call  upon  the  defendant  Elsie  to 
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defend  her  inchoate  right  of  dower.  The  validity  of  the 
mortgage  as  made  by  her  is  asserted,  and  because  it  is  valid 
as  against  her,  the  prayer  is  that  she  be  barred  and  fore- 
closed. There  can  be  no  doubt  that  the  validity  of  her  act 
in  joining  in  the  mortgage  is  something  that  could,  would, 
and  should,  have  been  tried  under  the  complaint  in  that 
suit,  if  Mrs.  Feitner  liad  chosen  to  plead  infancy,  as  she 
might  have  done. 

I  think  the  judgment  of  foreclosure  is  binding  upon  her, 
and  for  that  reason  I  concur  with  Judge*  DALY  in  ordering 
judgment  for  the  defendant. 

Exceptions  overruled,  and  judgment  for  defendant. 


THE  GILES  LITHOGRAPHIC  AND  LIBERTY  PRINTING  COM- 
PANY, Respondent,  against  THE  RECAMIER  MANU- 
FACTURING COMPANY,  Appellant. 

(Decided  April  2d,  1888.) 

In  an  action  to  recover  the  contract  price  of  manufactured  goods,  the 
answer  alleged  that  the  goods  tendered  were  inferior  to  the  goods 
ordered,  and  that  plaintiff,  for  the  purpose  of  inducing  defendant  to 
accept  such  goods,  agreed  with  defendant  that  their  value  should  be 
determined  by  an  expert  in  the  business,  who  should  act  as  arbitrator 
and  fix  the  sum  defendant  should  pay  therefor ;  that  such  arbitrator 
inspected  the  goods  and  fixed  the  price,  which  price  plaintiff  refused 
to  accept,  though  defendant  was  and  is  ready  and  willing  to  pay  it. 
Held,  that  a  common  law  arbitration  is  still  valid  tn  this  state,  and 
both  submission  and  award  may  be  made  by  parol ;  that  the  refusal  to 
abide  by  an  award  excuses  a  tender  of  performance ;  that  the  award  was 
a  good  plea  in  bar,  and  that  the  answer  stated  a  good  defense  at  least 
to  part  of  plaintiff's  claim,  and  it  was  error  to  strike  it  out  as  frivolous. 

APPEAL  from  a  judgment  of  the  General  Term  of  the 
City  Court  of  New  York  affirming  a  judgment  of  that  court 
entered  upon  an  order  made  at  a  trial  striking  out  an  answer 
as  frivolous. 
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The  facts  are  stated  in  the  opinion. 

Henry  Thompson,  for  appellant. 
Horwitz  $•  Hershfield,  for  respondent. 

VAN  HOESEN,  J.  —  Though  the  answer  is  drawn  in  a  very- 
slovenly  manner,  it  must  be  liberally  construed  (Code  Civ. 
Pro.  §  519),  and,  because  of  the  failure  of  the  plaintiff  to 
attack  it  before  the  Trial  had  begun,  it  will  be  supported  to 
the  fullest  extent  permitted  by  the  law  (St.  John  v.  North- 
rup,  23  Barb.  26 ;  Wall  v.  Buffalo  Water  Works  Co.,  18  N.  Y. 
119).  It  was  at  one  time  held  by  the  Court  of  Appeals 
(Smith  v.  Countryman,  30  N.  Y.  665),  that  at  the  trial  of 
an  action  it  was  not  proper  to  grant  a  motion  for  judgment 
on  the  pleadings,  and  though  a  different  view  now  prevails 
(Schuyler  v.  Smith,  51  N.  Y.  309),  it  is  a  dangerous  practice 
to  allow  either  party  to  interpose  an  oral  demurrer  at  the 
trial  to  the  pleading  of  his  adversary.  If  a  pleading  be  sub- 
stantially defective,  the  honest  course  is  to  demur  to  it,  and 
thus  give  court  and  counsel  a  fair  opportunity  to  examine 
and  consider  the  question  of  law  that  is  involved.  If  there 
be  any  reasonable  doubt  as  to  the  insufficiency  of  the  plead- 
ing, the  court  should  deny  a  motion  that  is  sprung  at  the 
trial,  for  judgment  on  the  pleadings. 

It  is  not  perfectly  clear  that  the  answer  in  this  case  is 
radically  insufficient,  though  it  cannot  be  denied  that  it  is 
very  badly  drawn.  I  think  that  we  can  spell  out  of  it  a 
plea  of  arbitrament  and  award.  I  do  not  use  the  language 
of  the  answer,*but  in  substance  it  avers  that  the  plaintiff 
was  to  make  for  and  deliver  to  the  defendant  bottle  wraps 
of  cardboard  or  pasteboard,  covered  with  lithographed  paper, 
at  the  rate  of  88.50  per  thousand,  but  that  instead  of  deliver- 
ing wraps  of  cardboard  or  pasteboard,  the  plaintiff  tendered 
wraps  of  thin  paper  that  were  worth  not  more  than  $4  per 
thousand ;  and  that  for  the  purpose  of  inducing  the  defend- 
ant to  accept  the,  thin  wraps,  the  plaintiff  knowingly,  falsely, 
and  wilfully,  with  intent  to  defraud  the  defendant,  repre- 
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sented  that  the  thin  wraps  were  of  the  same  value  as  wraps 
of  pasteboard  or  cardboard,  and  that  the  defendant,  relying 
on  those  false  representations,  was  induced  to  accept  the 
thin  wraps,  which  could  not  be  used  unless  cardboard  was 
employed  to  reinforce  them  ;  that  the  plaintiff  and  defend- 
ant agreed  that  the  value  of  the  thin  wraps  should  be  deter- 
mined by  an  experienced  lithographer  who  should  act  as 
arbitrator,  and,  as  such,  fix  the  sum  that  the  defendant 
should  pay  the  plaintiff  for  them;  that  Joseph  S.  Knapp 
was  agreed  upon  as  the  arbitrator,  and  he  fixed  the  price  of 
the  thin  wraps  at  $5.25  per  thousand,  which  price  the 
plaintiff  refused  to  accept,  though  the  defendant  was  and 
is  ready  and  willing  to  pay  it ;  and  that  the  plaintiff  refused 
to  abide  by  the  agreement  to  arbitrate,  and  by  the  decision 
of  the  arbitrator. 

The  answer  is  fairly  susceptible  of  this  construction, 
though  the  looseness  of  its  allegations  leaves  room  for 
doubt  as  to  whether  I  have  correctly  stated  the  exact  mean- 
ing of  the  pleader.  Of  course,  it  would  have  been  better  if 
the  answer  had  been  so  drawn  that  its  meaning  could  not 
have  been  misunderstood.  If  a  demurrer  had  been  inter- 
posed, it  is  not  impossible  that,  acting  upon  the  authority 
of  Gihon  v.  Levy  (2  Duer  176),  we  should  hold  the  answer 
to  be  insufficient  as  a  plea  of  an  award ;  for  the  answer  in 
this  case  is  quite  as  defective  as  it  was  in  Grihon  v.  Levy. 
But  if  a  demurrer  had  been  filed,  leave  to  amend  might 
have  been  granted,  if  it  appeared  that  the  defense  had 
merits,  and  the  terms  upon  which  an  amendment  might  be 
allowed  could  have  been  carefully  Considered.  The  Trial 
Term  affords  no  opportunity  for  dealing  with  questions  of 
that  description,  and  if  the  pleading  through  a  blunder  of 
the  pleader  be  deficient  in  substance,  final  judgment  is  pro- 
nounced. A  motion  to  amend  either  at  the  Trial  Term,  or 
after  a  direction  for  judgment  has  been  entered,  if  enter- 
tained at  all,  is  loaded  with  disadvantages  that  ought  not  to 
burden  a  bona  fide  application  to  perfect  a  pleading.  It  is 
for  this  reason  that  we  feel  bound  to  look  with  the  utmost 
indulgence  upon  this  answer,  with  all  its  imperfections,  and 


478  COURT   OF   COMMON   PLEAS. 

Giles  Lithographic  &c.  Co.  v.  Recamier  Manuf .  Co. 

as  the  case  was  disposed  of  by  the  court  below  without  con- 
sidering whether  the  answer  was  bad  because  the  defendant 
had  no  defense,  or  merely  because  a  good  defense  had  been 
unskilfully  pleaded,  we  shall  give  a  liberal  construction  to 
the  pleading,  and  inquire  if  the  plea  of  arbitrament  and 
award  does  not  present  a  defense. 

At  the  trial  term,  Justice  NEHRBAS  said  that  "  as  the 
answer  admitted  the  agreement  under  which  the  wraps  were 
manufactured,  and  "  the  claim  of  the  plaintiff,  "  an  arbitra- 
tion could  not  bar  the  plaintiff's  right  to  recover  the  full 
amount  agreed  to  be  paid."  But  the  defendant  did  not  admit 
the  plaintiff's  claim,  and  I  am  at  a  loss  to  understand  why 
the  learned  justice  regarded  the  denial  made  by  the  defend- 
ant as  an  admission. 

At  the  General  Term  the  plea  of  arbitrament  and  award 
was  disregarded  because  "  the  arbitration  was  not  under  the 
statute,  and  the  forms  and  procedure  required  by  the  statute 
were  not  followed." 

It  is  evident  that  the  court  supposed  that  a  common  law 
arbitration"  was  no  longer  recognized  in  this  state,  and  that 
all  arbitrations  must  be  conducted  in  the  manner  prescribed 
by  the  Code  of  Civil  Procedure.  This  view  is  erroneous. 
A  common  law  arbitration  is  still  valid,  and  the  submission* 
as  well  as  the  award  may  be  by  parol  (Wells  v.  Lain,  15 
Wend.  99;  Diedrick  v.  RicUey,  2  Hill  271;  McNully  v. 
Solley,  95  N.  Y.  246). 

The  answer  explicitly  alleges  a  mutual  agreement  of  the 
parties  to  submit  to  arbitration  the  dispute  as  to  the  sum 
that  the  defendant  ought  to  pay  for  the  thin  wraps.  Evert 
if  this  agreement  were  by  parol,  it  was  valid.  The  arbi- 
trator to  be  selected  was  to  be  an  experienced  lithographer, 
qualified  by  his  personal  knowledge  to  appraise  the  value  of 
the  wraps.  Such  an  agreement  is  valid,  for  it  was  compe- 
tent to  the  parties  to  submit  the  question  of  value  to  the 
judgment  of  the  arbitrator  upon  his  inspection  of  the  goods, 
and  without  requiring  testimony  to  be  taken  ( Wiberly  v. 
Mattes,  10  Daly  153 ;  91  N.  Y.  648).  The  answer  alleges 
that  the  arbitrator  fixed  and  determined  the  price  that  the 
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defendant  should  pay  for  the  wraps.  This  allegation  is 
tantamount  to  an  averment  that  the  award  was  published ; 
and  as  the  award  was  oral,  to  publish  it  was  to  deliver  it. 

It  has  been  held  in  England  that  "  where  the  award  has 
only  decided  what  is  due,  and  ascertained  its  amount,  the 
money  payable  under  the  award  is  nothing  but  the  original 
debt  so  ascertained  in  amount,  and  therefore  the  plea  of 
arbitrament  and  award  is  bad,  unless  payment  of  the  amount 
awarded  be  also  alleged  "  {Allen  v.  Milner,  2  Crompt.  &  J. 
47;  2  Tyrw.  113).  The  case  of  Allen  v.  Milner  has  never 
been  accepted  in  this  state  as  a  correct  exposition  of  the 
law,  and  in  Brazill  v.  Isham  (12  N.  Y.  16),  Chief  Justice 
GARDINER  pointed  Out  the  fallacy  that  had  misled  Chief 
Baron  LYNDHURST.  It  was  not  essential  to  the  validity  of 
the  plea  that  payment  of  the  amount  awarded  should  be 
alleged. 

But  the  defendant  gave  a  good  excuse  for  its  failure  to 
perform  the  award;  namely,  that  the  plaintiff  refused  to 
accept  the  sum  awarded,  or  to  abide  by  the  decision  of  the 
arbitrator.  If  this  averment  be  true,  the  defendant  was 
excused  from  making  a  tender  (Bunge  v.  Korp,  48  N.  Y. 
225 ;  Blewett  v.  Baker,  58  N.  Y.  611). 

The  answer  must  then  be  taken  as  establishing  that  the 
amount  to  which  the  plaintiff  is  entitled  is,  not  the  sum 
claimed  in  the  complaint,  but  that  awarded  by  the  arbitrator. 

"  If,"  said  Chief  Justice  GARDINER,  in  Brazill  v.  Isham 
(swjora),  "  a  person  be  selected  to  state  an  account  between 
men,  who  agree  to  abide  by  his  report,  the  report  has  the 
same  effect  as  though  the  parties  had  themselves  stated  the 
account  and  agreed  upon  the  balance.  In  such  a  case,  it 
would  not  bar  the  original  cause  of  action."  The  plaintiff 
would  not,  however,  be  entitled  to  recover  more  than  the 
amount  fixed  and  determined  by  the  arbiter. 

But  if,  instead  of  being  charged  with  the  mere  duty  of 
settling  an  account  between  parties,  a  person  is  "clothed 
with  authority  to  decree  payment  according  to  his  judgment 
upon  their  duties  and  obligations,  his  adjudication,  if  fairly 
made,  is  as  effectual  a  bar  to  an  action  for  the  same  cause 
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as  would  be  a  decree  of  a  chancellor  "  (GARDINER,  Ch.  J., 
in  Brazill  v.  Isham,  12  N.  Y.  supra). 

A  party  to  an  arbitration  who,  without  excuse,  fails  to  per- 
form the  duty  that  the  award  casts  upon  him,  is  not  permit- 
ted to  set  up  the  award  in  bar  of  an  action,  "  for  it  is  against 
natural  justice  to  make  one  default  and  wrong  an  excuse  for 
another ;  but  if  the  party  make  a  timely  and  proper  tender, 
and  the  other  refuse  to  receive  it,  then  the  award  is  a  good 
plea  in  bar,  it  being  the  fault  of  the  latter,  and  he  hath  still 
a  remedy  for  the  money  "  (Bacon's  Abridgment,  Arbitrament 
and  Award,  G). 

In  any  event,  if  the  answer  be  true,  the  defendant  should 
not  be  compelled  to  pay  a  greater  sum  than  that  awarded  by 
the  arbitrator ;  and  if  the  arbitrator  were  authorized  to  decide, 
not  merely  a  question  of  arithmetical  calculation,  but  one  of 
legal  obligation  and  legal  right,  his  award,  followed  by  the 
refusal  of  the  plaintiff  to  abide  by  it  or  to  accept  the  sum 
awarded,  is  sufficient  to  bar  the  present  action. 

The  judgment  of  the  city  court  should  be  reversed  and  a 
new  trial  ordered,  with  costs  of  this  appeal  to  the  appellant 
to  abide  the  event. 

ALLEN,  J.,  concurred. 

Judgment  reversed  and  new  trial  ordered,  with  costs  of 
appeal  to  appellant  to  abide  event. 


JOHN  GILLEN,  Respondent,  against  LEOPOLD  WISE  et  a?., 

Appellants. 

(Decided  April  2d,  1888.) 

In  an  action  to  recover  commissions  for  procuring  an  exchange  of  real 
property,  it  appeared  from  plaintiff's  evidence  that  plaintiff's  assignor 
was  employed  by  defendants  to  procure  city  property  in  exchange  for 
their  property;  that  he  referred  them  to  certain  houses,  and  they 
promised  him  a  certain  sum  if  they  should  make  the  exchange ;  that 
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he  informed  them  of  the  name  of  the  owner  and  agent,  whereupon 
they  conducted  the  exchange  through  the  latter,  and  ignored  plaintiff's 
assignor.  The  court  instructed  the  jury  that  "notwithstanding  the 
defendants  employed  the  plaintiff's  assignor,  as  admitted  by  them,  yet 
they  had  the  right  to  employ  another  broker  also,  to  procure  a  sale  or 
an  exchange  of  the  .  .  .  property,  and  if  such  sale  or  exchange  was 
brought  about  by  the  services  of  another  broker  employed  by  them,  and 
not  by  the  plaintiff's  assignor,  the  defendants  are  entitled  to  a  verdict." 
Held,  that  a  verdict  in  favor  of  plaintiff  should  not  be  set  aside,  there 
being  sufficient  evidence  to  support  it.  • 

APPEAL  by  defendants  from  a  judgment  and  order  of  the 
General  Term  of  the  City  Court  of  New  York  affirming  a 
judgment  of  that  court  entered  upon  the  verdict  of  a  jury 
and  an  order  denying  a  motion  for  a  new  trial. 

The  action  was  brought  by  the  assignee  of  Peter  C. 
Anthony  to  recover  $500  upon  a  special  agreement  for  ser- 
vices rendered  in  procuring  an  exchange  of  defendants'  prop- 
erty in  Elizabeth,  N.  J.,  for  two  houses  on  West  56th  Street 
in  the  city  of  New  York,  owned  by  Charles  Riley.  The 
answer  admitted  the  employment  of  Anthony  as  broker  to 
procure  a  purchaser  or  customer  upon  terms  satisfactory  to 
defendants  and  an  agreement  to  compensate  him  therefor, 
but  denied  that  he  procured  a  purchaser,  and  alleged  in  sub- 
stance that  one  Robert  Auld  as  broker  introduced  Riley  as 
a  proposed  purchaser  to  defendants  and  conducted  and  took 
part  in  negotiations  between  defendants  and  Riley  which 
resulted  in  the  exchange. 

John  H.  V.  Arnold,  for  appellants. 
P.  <f  D.  Mitchell,  for  respondents. 

J.  F.  DALY,  J.  —  Anthony,  the  plaintiff's  assignor,  had 
the  defendants'  Elizabeth,  N.  J.,  property  in  hys  hands  for 
exchange  for  several  years  prior  to  April,  1886.  In  that 
month  he  went  to  defendants,  gave  them  a  full  description 
of  four  houses,  Nos.  346,  348,  350,  and  352  West  56th 
Street,  which  they  promised  to  look  at  with  a  view  to  an 
exchange  for  their  property,  they  promising  at  the  same 
VOL.  XIV  —  31 
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time  to  pay  him  -$500  commission,  if  they  made  the  ex- 
change. He  called  on  defendants  two  or  three  times  during 
April,  and  up  to  the  time  that  a  report  of  the  sale  of  the 
two  easterly  houses  of  the  four  above  mentioned  appeared 
in  the  "  Real  Estate  Record  "  on  or  about  May  1st.  When 
this  report  appeared,  he  called  on  defendants  and  told  them 
of  the  sale  of  two  of  the  houses  and  offered  to  introduce 
them  to  the  owner,  Mr.  Riley,  and  told  them  if  they  wanted 
the  other  two  they  must  make  haste.  He  called  two  or 
three  times  in  May,  and  finally  asked  defendants  to  notify 
him  by  letter  when  they  had  seen  the  property.  This  they 
promised  to  do.  He  also  told  them  that  if  they  could  not 
satisfy  themselves  about  the  rents  of  the  houses,  they  could 
call  on  Mr.  Auld,  who  was  agent  for  letting  them.  Thomas 
and  Robert  Auld  were  brokers  with  whom  defendants  had 
also  placed  their  Elizabeth  property  for  sale  or  exchange. 
In  June,  the  defendant  Charles  Wise  told  his  brother,  the 
other  defendant,  Leopold  Wise  (with  whom  Anthony  had 
had  all  the  interviews  and  agreements  above  mentioned), 
that  Thomas  Auld  had  given  him  a  memorandum  of  some 
property  in  56th  Street,  which  he  had  looked  at  and  which 
he  wanted  his  brother  to  see.  Leopold  Wise  went  up  and 
looked  at  it,  it  being  the  same  property  that  Anthony  had 
mentioned,  and  then  went  immediately  to  the  Aulds'  office 
to  get  details  as  to  the  rental ;  having  procured  them  from 
Robert  Auld,  he  invited  him  to  call  down  at  his  office  and 
talk  the  matter  over.  Next  day  Robert  Auld  called  and 
told  the  defendants  the  price  asked  for  the  two  houses,  to 
wit,  $100,000.  Leopold  offered  to  give  it  in  this  manner : 
$20,000  cash,  the  Elizabeth  property  for  $30,000  subject  to 
$7,000  mortgage,  and  to  take  the  56th  Street  property  sub- 
ject to  a  mortgage  of  $54,000.  Auld  went  away  and  re- 
turned next  day,  saying  that  Riley  must  have  more  money. 
Leopold  then  offered  to  lend  $5,000  on  the  Elizabeth  house. 
Auld  went  back  with  the  proposition  and  returned  next 
day  with  a  request  from  Riley  to  make  the  cash  $21,000. 
Leopold  increased  his  offer  $500,  and  Auld  came  back  with 
an  acceptance.  The  contract  was  immediately  drawn. 
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This  evidence  shows  that  Anthony  first  introduced  the 
56th  Street  property  to  the  notice  of  defendants  and  gave 
them  the  name  of  the  purchaser;  that  they  concluded  to 
take  the  property ;  but  instead  of  conducting  the  negotia- 
tions through  Anthony,  undertook  them  themselves  with 
the  assistance  of  the  Aulds.  "  Anthony  was  undoubtedly 
the  procuring  cause  of  the  sale  or  exchange  and  was  en- 
titled to  the  stipulated  commission.  It  is  true  that  the  de- 
fendant Leopold  denied  the  interviews  and  agreements  sworn 
to  by  Anthony,  but  the  jury  found  in  favor  of  the  latter. 
There  is  no  question  of  law  in  the  case  that  has  not  been 
repeatedly  passed  upon.  Anthony  is  employed  by  defend- 
ants to  procure  city  property  in  exchange  for  theirs ;  he 
refers  them  to  certain  houses  and  lots,  and  they  promise 
him  that  if  they  exchange  for  them,  they  will  pay  him  $500 
agreed  upon  for  his  compensation ;  he  tells  them  the  name 
of  the  owner  and  of  the  agent  of  the  houses,  and  they  con- 
duct their  negotiations  for  the  exchange  through  the  latter, 
ignoring  Anthony.  These  are  the  facts  established  by  the 
verdict,  and  there  can  be  no  disturbance  of  that  verdict  in 
plaintiff's  favor  upon  these  facts  (Smith  v.  Me  Govern,  65 
N.  Y.  574 ;  Lloyd  v.  Matthews,  51  N.  Y.  124 ;  Winam  v. 
Jaques,  10  Daly  487 ;  Wyckoff  v.  Bliss,  12  Daly  324). 

The  judgment  and  order  should  be  affirmed,  with  costs. 

VAN  HOESEN,  J.  —  At  the  request  of  the  counsel  for  the 
defendant,  the  court  told  the  jury  that  "notwithstanding 
the  defendants  employed  the  plaintiff's  assignor,  as  admit- 
ted by  them,  yet  they  had  the  right  to  employ  another 
broker  also,  to  procure  a  sale  or  an  exchange  of  the  Eli/a- 
beth  property,  and  if  such  sale  or  exchange  was  brought 
about  by  the  services  of  another  broker  employed  by  them, 
and  not  by  the  plaintiff's  assignor,  the  defendants  are 
entitled  to  a  verdict." 

This  instruction,  which  is  a  correct  statement  of  the  law, 
left  the  whole  case  to  the  jury  in  a  fair  and  intelligible  way ; 
and  though  the  evidence  to  support  the  verdict  is  slight,  it 
cannot  be  said  that  there  is  only  a  scintilla.  It  may  be,  as 
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the  defendants  swore,  that  the  plaintiff's  assignor  never 
mentioned  to  them  the  56th  Street  property,  but  we  cannot 
pass  upon  questions  of  credibility.  We  are  not  in  a  posi- 
tion to  disturb  a  verdict  where  the  instructions  are  correct, 
and  where  a  prima  facie  case  is  made  out  by  the  prevailing 
party. 

I  concur  in  affirming  the  judgment. 

» Judgment  and  order  affirmed,  with  costs. 


MARGARET  D.  GRISWOLD,  Respondent,  against  THE  MET- 
ROPOLITAN ELEVATED  RAILWAY  COMPANY  et  al., 
Appellants. 

(Decided  April  2d,  1888.) 

In  an  action  against  an  elevated  railroad  company  to  recover  damages 
for  obstruction  to  light,  air,  and  access,  it  appeared  that  the  person 
through  whom  plaintiff  derived  title  was  dead,  and  the  agent  who  col- 
lected rent  was  also  dead.  Held,  that  evidence  of  the  rental  value, 
being  the  best  evidence  obtainable,  was  admissible  on  the  question  of 
damages. 

APPEAL  from  a  judgment  of  this  court  entered  upon  the 
verdict  of  a  jury. 

The  action  was  brought  to  recover  damages  to  an  ease- 
ment of  light,  air,  and  access  to  plaintiff's  premises,  by  the 
construction  of  an  elevated  road  in  the  street  in  front  of  her 
premises.  Further  facts  are  stated  in  the  opinion. 

Dames  $•  Rapallo,  for  appellants. 
James  M.  Smith,  for  respondent. 

PER  CURIAM.  —  [Present,  J.  F.  DALY  and  VAN  HOESEN, 
J J.]  —  No  brief  has  been  filed  on  behalf  of  the  appellant,  for 
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the  reason,  probably,  that  substantial  justice  was  done  by  the 
verdict. 

There  seems  to  be  no  doubt  that  the  plaintiff  is  entitled 
to  all  the  damages  that  are  recoverable  in  this  action,  and 
that  she  is  the  proper  party  plaintiff. 

There  may  be  a  question  as  to  the  competency  of  some  of 
the  questions  that  were  put  by  the  plaintiff's  counsel,  but 
the  result  does  not  appear  to  have  been  influenced  by  the 
answers. 

The  actual  amount  received  by  the  plaintiff  for  the  rent 
of  the  building  from  the  time  she  became  the  owner,  might 
have  been  shown  by  the  plaintiff,  if  Mr.  Pangburn,  a  witness 
for  the  defendant,  had  not  given;  and  professed  to  be  able  to 
give,  the  rent  at  the  time  of  the  trial,  and  for  several  years 
previously.  The  jury  had  before  them  evidence  as  to  what 
rent  the  plaintiff  herself  had  received. 

It  appeared  that  the  persons  from  whom  the  plaintiff  de- 
rived her  title  to  the  house,  and  to  a  part  of  the  damages, 
are  dead,  and  that  the  agent  by  whom  their  rents  were  col- 
lected is  likewise  dead ;  it  further  appeared  that  the  tenants 
of  the  house  from  the  time  the  elevated  railroad  began  its 
operations  were  poor  people,  of  a  low  class,  and  it  may  be 
assumed  that  it  would  be  difficult,  if  not  impossible,  to  trace 
or  find  them ;  under  these  circumstances,  evidence  -of  the 
rental  value  may  be  taken  to  be  evidence  of  what  was  actu- 
ally received  as  rent.  Evidence  of  rental  value  seems  to  l>e, 
under  the  peculiar  circumstances,  the  best  evidence  of  which 
the  case  is  susceptible. 

Judgment  affirmed,  with  costs. 
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THOMAS  HAYES,  Appellant,  against  GEORGE  F.  VOGEL, 
Respondent. 

(Decided  April  2d,  1888.) 

Plaintiff  and  defendant  entered  into  a  contract  by  which  it  was  agreed 
that  plaintiff  should  superintend  the  erection  of  four  houses  on  de- 
fendant's land,  giving  the  necessary  time  thereto,  defendant  to  furnish 
all  the  capital  required,  and,  upon  sale  of  the  houses  when  complete, 
to  pay  plaintiff  one-third  the  net  profits,  if  any ;  that  proper  books  of 
account  should  be  kept,  and  plaintiff,  in  case  the  venture  resulted  in 
a  loss,  should  pay  one- third  of  such  loss;  that  defendant  should  not 
further  encumber  the  property  without  plaintiff's  consent,  and  should 
allow  plaintiff  $3  per  week  for  incidental  expenses,  and  $20  a  week  to 
be  charged  against  his  share  of  the  profits,  or,  in  case  the  venture 
resulted  in  a  loss,  to  be  repaid.  Held,  that  such  agreement  constituted 
them  partners,  and  that  plaintiff,  after  the  houses  were  completed, 
could  compel  a  sale  thereof,  to  the  end  that  the  partnership  accounts 
might  be  adjusted  and  closed. 

APPEAL  from  a  judgment  of  this  court  entered  upon  a 
dismissal  of  the  complaint  at  the  trial. 

The  facts  are  stated  in  the  opinion. 
Hoe  $  Macklin,  for  appellant. 
Edward  C.  Perkins,  for  respondent. 

J.  F.  DALY,  J.  —  I  think  the  agreement  between  the 
plaintiff  and  defendant  creates  a  partnership  between  them. 
The  defendant  owned  certain  lots  of  land,  and  was  about  to 
erect  four  houses  thereon.  The  plaintiff  agrees  to  superin- 
tend the  erection  of  the  houses,  and  give  the  necessary  time 
and  attention  thereto.  The  defendant  agrees  to  furnish  all 
the  capital  required  therefor,  in  addition  to  the  amount  to 
be  advanced  to  him  upon  a  certain  mortgage  for  future  ad- 
vances then  upon  the  property ;  he  agrees  upon  the  sale  of 
the  houses  when  completed,  to  pay  plaintiff  one-third  of  the 
net  profits,  if  any,  arising  from  the  sale.  Proper  books  of 
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account  shall  be  kept,  to  which  each  partner  is  to  have 
access.  If  the  venture  results  in  a  loss,  the  plaintiff  is  to 
pay  defendant  one-third  of  the  net  loss.  The  defendant 
agrees  to  devote  all  the  moneys  advanced  upon  the  said 
mortgage  to  the  construction  of  the  houses,  and  will  not 
further  encumber  the  premises  without  the  consent  of  plain- 
tiff. Defendant  is  to  provide  plaintiff  with  office-room  in 
defendant's  factory  until  the  completion  of  the  houses ;  to 
allow  him  $3  a  week  for  incidental  expenses  to  be  charged 
as  expenses  as  accounted  for  by  plaintiff ;  and  to  allow  him 
$20  per  week  to  be  charged  against  his  share  of  the  profits, 
or,  if  the  venture  results  in  a  loss,  it  is  to  be  repaid  by 
plaintiff  to  defendant. 

Without  regarding  the  use  of  the  words  "  capital "  and 
"venture,"  which  occur  in  the  agreement,  and  are  appro- 
priate to  a  co-partnership,  and  the  fact  that  the  parties,  in 
the  clause  relating  to  the  keeping  of  books,  describe  them- 
selves as  "partners,"  as  conclusive  upon  the  question,  yet 
they  are  evidence  of  intention,  and  if  there  is  nothing  in 
the  agreement  to  evince  a  purpose  to  the  contrary,  they 
should  be  considered  as  controlling.  The  share  of  profits 
which  plaintiff  was  to  receive  was  clearly  not  intended  as 
compensation  for  services  as  servant,  nor  as  payment  for 
services  as  contractor  in  superintending  the  buildings ;  for 
his  obligations  under  the  agreement  to  pay  to  defendant  the 
same  proportion  of  the  loss,  if  the  venture  result  in  a  loss, 
which  he  was  to  receive  of  the  profits,  if  profits  were  earned, 
are  conclusive  upon  that  point.  He  was  to  share  in  the 
profits  as  profits,  and  in  the  losses.  A  community  of  interest 
was  created  in  the  profits.  The  provision  in  the  contract 
upon  which  defendant  lays  much  stress,  that  the  defendant 
is  to  pay  the  plaintiff  one-third  of  the  profits  upon  the  sale,  is 
not  significant;  that  provision  was  rendered  necessary  by 
the  fact  that  the  defendant,  being  of  record  the  owner  in  fee 
of  the  land  upon  which  the  houses  were  to  be  erected,  would 
have  to  give  title,  and  would  necessarily  receive  the  con- 
sideration money,  and  the  division  of  profits  could  only  be 
made  by  his  paying  to  the  plaintiff  the  latter's  proportion. 
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The  only  difficulty  in  this  case  seems  to  grow  out  of  the 
circumstance  that  when  the  agreement  was  entered  into 
the  defendant. was  the  owner  of  the  land.  Had  it  been  pur- 
chased under  this  agreement,  and  the  title  taken  in  his  name, 
it  would  be  hard  to  raise  a  question  as  to  there  being  a  part- 
nership. What  difference  does  it  make  that  the  defendant 
owned  the  land  originally  ?  He,  in  effect,  contributes  it  to 
the  concern ;  for  the  profits  of  the  sale  of  the  land  as  well  as 
of  the  sale  of  the  houses  are  to  be  divided,  and  so  is  the  loss 
upon  the  sale  of  the  land.  There  is  a  community  of  interest 
created  in  the  property  as  well  as  in  the  profits,  and  an 
agreement  to  share  in  the  risks  of  profit  or  loss  upon  the 
disposition  of  the  property,  and  the  parties  undoubtedly  be- 
came partners  {Pattison  v.  Blanchard,  5  N.  Y.  186 ;  Bald- 
win v.  Burrows,  47  N.  Y.  199). 

In  this  case  it  appears  that  all  of  the  four  houses  have 
been  completed ;  that  two  of  the  four  have  been  sold,  one 
contracted  to  be  sold,  and  that  one  remains  unsold  and  is 
occupied  by  defendant.  All  were  completed  on  June  1st, 
1887,  and  this  action  was  begun  about  November  1st,  1887. 
Upon  this  state  of  facts  the  plaintiff  is  entitled  to  maintain 
this  action  in  order  to  have  a  sale  of  the  remaining  house,  to 
the  end  that  the  partnership  accounts  may  be  adjusted  and 
closed.  There  is  no  right  in  defendant  to  resist  a  sale  until 
he  can  find  a  purchaser  on  favorable  terms.  The  contract 
between  the  parties  evidently  intends  a  sale  of  the  houses  as 
soon  as  completed.  Besides,  it  is  the  right  of  the  co-part- 
ner to  have  a  sale.  "  In  order  to  distribute  the  assets  the 
only  available  means  of  division  is  generally  to  convert  them 
first  into  money  ;  and  it  has  become  a  general  rule  that  each 
partner  or  his  representatives,  unless  there  is  an  agreement 
to  the  contrary,  has  the  right  to  insist  upon  a  sale  of  the 
assets,  whether  they  are  real  or  personal  in  character,  in 
order  to  ascertain  their  value"  (2  Bates  Partner.  §  974). 

Where  one  party  was  to  furnish  money  to  buy  land  in  part- 
nership with  the  other,  and  the  title  was  taken  in  the  name 
of  the  latter,  and,  the  value  being  depreciated,  the  former 
sought  a  sale,  it  was  held  that  he  had  the  right  to  a  sale  to 
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ascertain  whether  the  other  was  indebted  to  him.  Where 
consent  to  sell  the  premises  cannot  be  procured  from  the 
party,  the  only  regular  course  is  to  file  a  bill  and  ask  for  a 
sale  ( Olcott  v.  Wing,  4  McLean  15). 

The  judgment  should  be  reversed  and  a  new  trial  ordered, 
with  costs  to  plaintiff. 

VAN  HOESEN,  J.,  concurred. 

Judgment  reversed  and  new  trial  ordered,  with  costs. 


AMOS  M.  LYON,  Respondent,  against  THE  NEW  YORK, 
SUSQUEHANNA,  AND  WESTERN  RAILROAD  COMPANY, 
\ppellant. 

(Decided  April  2d,  1888.) 

The  provision  in  a  mortgage  securing  payment  of  bonds,  that  a  major- 
ity of  the  bondholders  may  waive  the  right  given  therein  to  consider 
the  principal  due  by  a  default  in  the  payment  of  interest  coupons,  does 
not  affect  the  right  to  sue  on  such  coupons.  Such  a  waiver  does  not 
waive  the  default  in  the  payment  of  the  coupons.  Nor  does  the  pro- 
vision that  the  trustee  may  execute  the  power  of  entry  and  sale  of  the 
mortgaged  property  in  case  of  default,  and  forbidding  holders  of 
bonds  from  taking  proceedings  at  law  or  in  equity  to  foreclose  or 
procure  a  sale  of  such  property  independently  of  the  trustee,  prevent 
such  suit.  The  proceedings  referred  to  are  such  as  have  for  their 
direct  object  such  sale,  and  not  an  action  at  law,  the  judgment  in  which 
is  to  be  collected  by  execution. 

APPEAL  from  a  judgment  of  the  General  Term  of  the 
City  Court  of  New  York  affirming  a  judgment  of  that  court 
entered  upon  the  verdict  of  a  jury. 

The  action  was  brought  to  recover  upon  coupons  —  80 
debenture  coupons  of  $15  each,  being  six  months'  interest  on 
debenture  bonds,  payable  February  and  August,  1887  ;  six 
coupons  of  first  mortgage  bonds  $30  each,  payable  January 
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and  July,  1887  ;  and  interest  on  debenture  coupons  due 
February  and  August,  1887. 

Charles  V.  Yates,  for  appellant. 
Leon  Abbett,  for  respondent. 

J.  F.  DALY,  J.  —  Objection  was  made  to  the  admission  in 
evidence  of  the  coupons  and  the  bonds  from  which  they  had 
been  detached,  on  the  ground  that  they  had  not  been  proved. 
A  reference  to  the  pleadings  shows  that  the  due  execution 
and  issue  of  the  bonds  and  coupons  was  admitted.  In  par- 
agraph second  of  the  complaint  it  is  alleged  that  the  de- 
fendant duly  issued  the  40  bonds  afterwards  described, 
which  said  bonds  were  duly  signed,  certified,  and  attested, 
and  sold  by  defendant.  The  answer  admits  the  allegations 
of  the  second  paragraph.  The  issue  of  the  other  bonds  and 
obligations  is  averred  and  not  denied. 

The  principal  defense  is  that  by  the  terms  of  the  bonds 
and  of  the  mortgage  given  to  secure  them  the  plaintiff  is 
barred  from  maintaining  this  action  upon  the  coupons. 
The  mortgage  provides  that  upon  default  in  the  payment 
of  the  coupons,  continuing  for  90  days,  the  principal  of  the 
bonds  shall  become  due  and  payable  at  the  option  of  the 
trustee ;  but  that  a  majority  of  the  bondholders  may  waive 
the  right  to  consider  the  principal  due.  This  provision  does 
not  affect  the  right  to  collect  the  interest.  The  bondholders 
may  waive  the  right  to  consider  the  principal  due,  but  the 
default  in  payment  of  interest  is  not  thereby  waived.  There 
was  not,  however,  any  waiver  by  the  bondholders  in  the 
manner  required  by  the  mortgage,  viz. :  by  an  instrument 
in  writing;  nor  in  fact  was  there  any  direct  waiver.  A 
majority  of  them  surrendered  their  bonds  and  received 
bonds  of  a  new  issue  at  a  lower  rate  of  interest  and  other 
securities.  The  plaintiff  did  not  participate  in  the  arrange- 
ment. 

Another  clause  of  the  mortgage  is  relied  upon  to  defeat 
a  recovery  upon  the  coupons ;  it  provides  that  the  trustee 
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may  execute  the  power  of  entry  and  sale  of  the  mortgaged 
property  in  case  of  default,  and  forbids  the  holders  of  bonds 
from  taking  proceedings  at  law  or  in  equity  to  foreclose  or 
to  procure  a  sale  of  the  said  property  independently  of  the 
trustee,  etc.  This  provision  undoubtedly  applies  only  to 
proceedings  such  as  the  trustee  might  take,  and  not  to 
actions  at  law  to  collect  overdue  interest,  which  actions 
he  could  not  bring.  The  proceedings  at  law  or  in  equity 
to  foreclose  or  procure  a  sale  of  the  property  covered  by  the 
mortgage,  means  such  proceedings  as  have  for  their  direct 
object  such  sale,  and  not  an  action  at  law,  the  judgment 
upon  which  is  to  be  collected  by  execution.  It  does  not 
necessarily  follow  that  such  execution  will  be  collected 
by  a  sale  of  the  property  covered  by  the  mortgage.  There 
is  no  question  as  to  the  right  of  the  holder  of  coupons  to 
sue  and  collect  at  law  notwithstanding  the  mortgage  (Jones 
Railroad  Securities  §  337,  and  cases  cited). 

The  matters  set  up  in  the  answer  are  not  defenses  avail- 
able to  the  company.  If  it  be  inequitable  for  the  holder  of 
bonds  or  coupons  who  has  recovered  judgment  upon  them 
to  collect  them  out  of  the  mortgaged  property  because  such 
property  is  insufficient  for  the  payment  of  the  principal  and 
interest  of  all  the  bonds,  it  is  for  the  trustee  or  other  bond- 
holders to  seek  to  restrain  the  collection  of  the  judgment 
{Fish  v.  N.  Y.  W.  P.  Co.,  29  N.  J.  Eq.  16).  But  there  is 
no  defense  at  law  to  these  coupons  available  to  the  com- 
pany according  to  the  terms  of  the  bonds  or  the  mortgage. 

For  these  reasons  I  think  the  judgment  of  the  City  Court 
was  right  and  that  it  should  be  affirmed,  with  costs. 

VAN  HOESEN,  J.,  concurred. 
Judgment  affirmed,  with  costs. 
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CHARLES   A.   O'NEIL,   Respondent,   against    SAMUEL 
NAGLE,   Appellant. 

(Decided  April  2d,  1888.) 

A  debt  due  a  citizen  of  New  York  from  a  resident  of  another  state  may 
be  attached  in  the  latter  state  under  garnishee  process,  by  a  resident 
of  that  state  to  whom  the  citizen  of  New  York  state  is  indebted,  where 
the  laws  of  such  state  allow  the  attachment  of  debts ;  and  such  attach- 
ment is  a  good  plea  in  abatement  of  an  action  by  the  citizen  of  New 
York  to  recover  the  debt. 

APPEAL  from  a  judgment  of  the  General  Term  of  the 
City  Court  of  New  York  affirming  a  judgment  of  that  court 
in  favor  of  plaintiff. 

The  facts  are  stated  in  the  opinion. 
Charles  D.  Ridgway,  for  appellant. 
Jeroloman  $•  Arrowsmith,  for  respondent. 

VAN  HOESEN,  J.  —  Nagle  is  a  resident  of  New  Jersey, 
and  is  bound  by  its  laws.  Everitt  &  Pidcock  are  also 
residents  of  New  Jersey.  Nagle  owed  a  debt  to  one  Healy, 
who  made  an  assignment  for  the  benefit  of  creditors  to 
O'Neil,  the  plaintiff.  Healy  owed  a  debt  to  Everitt  & 
Pidcock.  The  assignment  for  the  benefit  of  creditors  made 
by  Healy  is  valid  according  to  the  laws  of  the  state  of  New 
York,  but  is  void  under  the  laws  of  the  state  of  New  Jersey, 
because  it  gives  a  preference  to  a  favored  creditor,  and  pref- 
erences are  not  tolerated  in  New  Jersey.  Everitt  &  Pidcock 
began  in  New  Jersey  a  suit  for  the  collection  of  their  demand 
against  Healy,  who  is  a  resident  of  New  York,  and  obtained 
the  process  of  foreign  attachment,  under  which  the  debt 
owing  by  Nagle  to  Healy  was  duly  attached  in  the  hands 
of  Nagle,  in  the  state  of  New  Jersey.  Under  the  laws  of 
New  Jersey,  the  debt  having  been  attached,  and  a  return 
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having  been  made  by  the  sheriff,  the  court  appointed  an 
auditor  to  adjust  and  audit  the  amount  due  from  Healy  to 
Everitt  &  Pidcock,  but  it  does  not  appear  that  Nagle  has  as 
yet  been  compelled  to  pay  to  Everitt  &  Pidcock  the  amount 
of  the  debt  to  Healy.  Final  judgment  against  Healy  had 
riot  been  entered  in  favor  of  Everitt  &  Pidcock  at  the  time 
the  answer  in  this  action  was  interposed,  nor  does  it  appear 
that  it  has  since  been  entered. 

The  City  Court  held  that  if  Everitt  &  Pidcock  had  been 
able  to  lay  hold  of  any  visible  and  tangible  thing  belonging 
to  Healy,  it  would  have  been  subject  to  the  process  of  for- 
eign attachment  if  found  in  the  state  of  New  Jersey,  not- 
withstanding the  assignment  made  to  O'Neil ;  but  as  the 
property  attached  is  only  a  debt  due  to  Healy,  —  an  incorpo- 
real thing,  —  it  was  not  within  the  jurisdiction  of  the  courts 
of  New  Jersey,  and  therefore  the  sheriff  did  not  and  could 
not  attach  it  and  acquire  a  right  to  hold  it,  and  to  subject  it 
to  the  payment  of  any  judgment  that  might  be  recovered 
by  Everitt  &  Pidcock  against  Healy.  The  cases  of  Guillander 
v.  Howell  (35  N.  Y.  662)  and  Howard  Nat.  Bank  v.  King 
(10  Abb.  N.  Cas.  346)  are  cited  as  authorities  for  that  con- 
clusion. Of  the  case  of  Howard  v.  King,  it  is  not  necessary 
to  say  more  than  it  was  well  decided  upon  the  facts,  and  that 
the  observations  made  upon  the  liability  of  a  debt  to  attach- 
ment at  a  place  in  which  the  creditor  does  not  reside,  do  not 
profess  to  be  anything  more  than  an  acquiescence  in  the  dicta 
of  the  late  Judge  PECKHAM  in  G-uillander  v.  Howell.  In 
G-uillander  v.  Howell  all  that  Judge  PECKHAM  said  respect- 
ing the  liability  of  a  debt  to  attachment  in  the  state  in  which 
the  debtor  lives,  but  in  which  the  creditor  does  not  live, 
was  obiter.  What  the  court  decided  in  that  case  was  that 
a  New  Jersey  creditor  of  a  New  York  debtor  could  attach 
and  hold  a  ^team-boiler  found  in  New  Jersey,  though  before 
the  attachment  was  levied  the  debtor  had  made  an  assign- 
ment for  the  benefit  of  creditors,  which  would  have  con- 
veyed the  boiler  to  the  assignee  if  the  assignment  had  not 
been  void  in  New  Jersey,  because,  in  violation  of  the  law  of 
that  state,  it  gave  preferences.  Judge  PECKHAM,  at  the 
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beginning  of  his  opinion,  leaves  no  room  for  doubt  as  to  the 
only  point  that  he  intended  to  decide.  Though  others  beside 
Judge  PECKHAM  have  discussed  the  feasibility  of  drawing 
a  distinction  between  tangible  and  intangible  property,  and 
of  holding  that  tangible  property  may  be  attached  wherever 
it  is  found,  but  that  intangible  property  can  be  attached 
nowhere  save  at  the  place  of  the  owner's  residence,  there  is 
not,  to  the  best  of  my  information,  any  decision  in  this  state 
that  overrules  the  case  of  Embree  v.  Collins  (5  Johns.  101), 
which  is  an  express  authority  for  the  proposition  that  a  debt 
due  to  a  citizen  of  New  York  from  a  resident  of  another 
state,  may  be  attached  in  that  state  under  the  garnishee 
process,  by  another  resident  of  that  state  to  whom  the 
citizen  of  New  York  is  indebted.  There  are  cases  that  go 
far  beyond  the  decision  in  Embree  v.  Collins,  and  which 
permit  a  citizen  of  a  state  to  reach  the  earnings  of  another 
citizen  of  the  same  state,  by  bringing  an  action  and  pursu- 
ing the  garnishee  process  in  a  foreign  jurisdiction,  the  laws 
of  which  do  not  exempt  wages  of  a  workingman  from  seiz- 
ure, though  such  wages  are  exempt  by  the  laws  of  the  state 
in  which  both  the  plaintiff  and  the  defendant  reside.  Such 
a  case  is  that  of  Dealing  v.  New  York  §c.  R.  Co.  (8  N.  Y.  St. 
Rep'r  386)  ;  and  such  are  the  following  cases :  Mooney  v. 
Union  Pacific  R.  Co.  (60  Iowa  346)  ;  The  City  of  New 
Bedford  (20  Fed.  Rep'r  57)  ;  Broadstreet  v.  Clark  (65  Iowa 
670) ;  Burlington  v.  Thompson  (31  Kans.  180) ;  Wilson  v. 
Joseph  (5  West.  Rep'r  681) ;  Stevens  v.  Brown  (20  W.  Va. 
450). 

In  all  these  cases  the  courts  treated  the  suggestion  that 
debts  can  have  no  other  situs  than  the  home  of  the  cred- 
itor as  of  no  force.  If  it  were  true  that  debts  could  not  be 
reached  by  the  garnishee  process  except  in  the  state  where 
the  person  to  whom  they  are  owing  resided,  there  would 
have  been  a  perfect  answer  to  the  process  of  foreign  attach- 
ment in  every  one  of  the  cases  that  I  have  cited. 

But  it  is  idle  to  enter  into  a  discussion  of  the  matter, 
because  the  Court  of  Appeals,  in  a  recent  case,  has  passed 
upon  the  point.  In  Williams  v.  Ingersoll  (89  N.  Y.  508), 
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Judge  EARL  said  :  "  A  debt  always,  under  general  jurispru- 
dence, has  its  situs  either  at  the  domicile  of  the  creditor  or 
where  the  written  obligation  upon  which  it  is  due  is  held, 
and  not  at  the  situs  of  the  debtor.  Hence,  under  general 
public  law,  recognized  by  all  courts,  there  was  nothing  in 
Connecticut  to  attach.  •  But  local  laws  may  fix  the  situs  of 
the  debt  at  the  domicile  of  the  debtor,  and,  under  such 
laws,  it  may  be  effectually  attached  against  a  non-resident 
creditor,  and  compulsory  payment  under  the  attachment 
will  protect  the  debtor  everywhere  against  a  suit  for  the 
recovery  of  the  same  debt  by  the  creditor.  The  law  seems 
to  be  thus  settled  for  the  reason  that  it  would  be  unjust  to 
compel  the  debtor  to  pay  his  debt  twice  "  (citing  Embree  v. 
Collins,  5  Johns.  101). 

Like  any  other  property,  a  debt  may,  therefore,  be  sub- 
jected to  process  of  foreign  attachment  whenever  the  laws 
of  a  state  declare  that  it  shall  be. 

There  is  no  doubt  that  the  laws  of  New  Jersey  do  make 
debts  attachable,  and  fix  the  situs  of  the  debt,  for  the  pur- 
poses of  the  attachment,  at  the  domicile  of  the  debtor.  Nor 
is  there  any  doubt  that  the  assignment  under  which  the 
plaintiff  claims,  is  invalid  under  the  laws  of  New  Jersey. 
The  statutes  of  that  state,  as  expounded  by  the  courts,  en- 
title Everitt  &  Pidcock  to  attach  the  debt  in  suit  in  the 
hands  of  Nagle,  and  he  may  be  compelled  to  pay  it  to  the 
sheriff  in  New  Jersey.  He  may,  therefore,  now  successfully 
plead  the  attachment  in  abatement,  and,  if  compelled  to  pay 
the  debt  to  the  sheriff,  he  may  plead  that  payment  in  bar 
of  the  demand  that  O'Neil  is  making  upon  him  (  Varnum  \. 
Camp,  13  N.  J.  L.  326 ;  Moore  v.  Bunnell,  31  N.  J.  L.  9 ; 
Van  Winkle  v.  Armstrong,  41  N.  J.  Eq.  404;  Warner  v.  Jqf- 
fray,  96  N.  Y.  248). 

The  judgment  must  be  reversed  and  a  new  trial  ordered, 
with  costs  to  abide  the  event. 

J.  F.  DALY,  J.,  concurred. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to 
abide  event. 
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Van  Vliet  v.  Greenwich  Ins.  Co. 


FREDERICK  G.  VAN  VLIET  et  aZ.,  Respondents,  against 
THE  GREENWICH  INSURANCE  COMPANY  OF  THE  CITY 
OF  NEW  YORK,  Appellant. 

(Decided  April  2d,  1888.) 

In  an  action  on  a  policy  of  marine  insurance,  to  recover  for  an  injury  to 
cargo,  the  burc'en  is  on  the  insured  to  prove  the  seaworthiness  of  the 
vessel,  and  that  the  loss  was  within  the  perils  insured  against.  Proof 
that  the  goods  were  in  a  damaged  condition  when  landed  is  not  suffi- 
cient to  entitle  plaintiff  to  recover. 

APPEAL  from  a  judgment  of  this  court  entered  upon  the 
verdict  of  a  jury  and  from  an  order  denying  a  motion  for  a 
new  trial. 

• 

The  action  was  brought  to  recover  for  damage  to  a  cargo 
of  malt,  on  board  of  the  canal  boat  "  George  Knight "  in 
transit  from  Newark  to  New  York,  insured  by  an  open  policy 
issued  by  defendant. 

Osborn  E.  Bright,  for  appellant. 
L.  L.  Van  Allen,  for  respondents. 

J.  F.  DALY,  J.  —  There  was  no  proof  of  any  loss  within 
the  perils  insured  against,  and  no  proof  of  the  seaworthiness 
of  the  boat.  The  burden  was  on  the  plaintiff,  the  insured, 
to  prove  both. 

A  motion  was  made  to  dismiss  the  complaint  on  these 
grounds  at  the  close  of  the  plaintiff's  case,  and  denied,  and 
exception  taken.  The  proof  was  not  supplied.  The  burden 
of  proof  is  on  the  insured  to  show  that  the  loss  arose  'from 
a  peril  of  the  kind  insured  against  (2  Greenleaf  Evid.  385, 
387 ;  2  Parsons  Mar.  Ins.  5,  18). 

In  this  case  the  only  evidence  was  tljat  when  the  boat  was 
brought  in,  the  malt  was  in  a  damaged  condition.  It  is  not 
sufficient  to  prove  that  the  goods  were  in  a  damaged  state 
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when  they  were  landed,  to  entitle  the  plaintiff  to  recover 
{Coles  v.  Marine  Ins.  Co.,  3  Wash.  C.  Ct.  159). 

As  to  seaworthiness,  the  burden  of  proving  it  is  upon  the 
insured  (Tidmarsh  v.  Wash.  F.  $  M.  Co.,  4  Mason  440; 
Moses  v.  Sun  Mat.  Jhs.  Co.,  1  Duer  159).  Regardless  of 
the  terms  of  the  policy,  the  onus  is  upon  the  insured  to 
prove  seaworthiness,  whether  the  loss  proceeded  from  a  want 
of  it  or  not  (Rogers  v.  Sun  Mitt.  Ins.  Co.,  14  Jones  &  S.  65). 
There  are  authorities  to  the  contrary  collected  in  Berry- 
man's  Digest  of  the  Law  of  Insurance  (see  note  to  page 
1450),  showing  that  a  different  rule  is  adopted  in  other 
states  and  in  England*  and  was  laid  down  in  one  case  in  the 
United  States  courts  (1  Curtis  C.  Ct.).  But  in  this  state 
the  principle  set  forth  in  the  cases  above  cited,  that  the  bur- 
den is  upon  the  insured  to  prove  seaworthiness,  has  been 
adopted  and  enunciated  in  a  late  case  in  the  Court  of  Ap- 
peals (Van  Wickle  v.  Mechanics'  $c.  Ins'  Co.,  97  N.  Y. 
350). 

We  are  bound  to  follow  this  authority,  and  the  judgment 
must  therefore  be  reversed  and  a  new  trial  ordered,  with 
costs  to  the  appellant  to  abide  event  of  the  new  trial. 

VAN  HOESEN,  J.,  concurred. 

Judgment  reversed  and  a  new  trial  ordered,  with  costs  to 
appellant  to  abide  event. 


JAMES  A.  PATTESON,  Respondent,  against  AMELIA  M. 
WHITLOCK,  Appellant. 

(Decided  May  7th,  1888.) 

In  an  rfction  to  recover  for  money  loaned  defendant,  a  married  woman, 
plaintiff  offered  in  evidence  a  letter  from  defendant,  dated  in  1863, 
requesting  him  to  make  and  deliver  to  one  McK.  a  check  to  his  order 
for  $2,000,  and  enclosing  a  receipt  for  "  $2,000  in  check  to  the  order 
of  McK.,  and  for  which  I  am  to  give  him  my  note  bearing  interest  at 
seven  per  cent."  Plaintiff  also  offered  in  evidence  a  check  to  McK.  for 
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$2,000,  of  the  same  date,  duly  deposited  and  collected  by  McK.  It 
also  appeared  that  defendant  owned  real  estate  at  such  time  mortgaged 
to  McK.  to  secure  one  hundred  notes  at  $1,000  each,  and  that  shortly 
after  the  transaction  above,  McK.  released  the  land,  and  the  same  was 
sold  free  of  the  incumbrance.  Defendant  did  not  attempt  to  explain 
the  reason  of  the  payment  of  $2,000  to  McK.  Held,  that  the  evidence 
was  sufficient  to  sustain  a  finding  that  the  loan  was  made  for  the  benefit 
of  defendant's  separate  estate,  rendering  her  liable  to  repay  the  same. 
The  contract  providing  for  interest  at  seven  per  cent.,  such  rate  governs 
until  payment  or  merger  in  judgment. 

APPEAL  from  a  judgment  of  this  court,  entered  upon  the 
report  of  a  referee. 

The  facts  are  stated  in  the  opinion. 
Hasten  $•  Nichols,  for  appellant. 
Foster  $•  Thomson,  for  respondent. 

ALLEN,  J.  —  This  is  an  appeal  from  a  judgment  entered 
upon  the  report  of  a  referee  in  favor  of  the  plaintiff  against 
the  defendant  for  the  sum  of  $5,321.09.  The  action  was 
brought  to  recover  the  sum  of  $2,000,  alleged  to  have  been 
loaned  and  advanced  by  the  plaintiff  to  the  defendant  at 
her  instance  and  request,  on  or  about  the  24th  day  of  Feb- 
ruary, 1863,  and  which,  it  is  alleged,  she  undertook  and 
promised  to  repay,  with  interest  at  seven  per  cent.  The 
defendant  by  her  answer  denied  the  loan,  and  pleaded  as  a 
separate  defense  that  at  the  time  it  was  alleged  to  have  been 
made  she  was  a  married  woman. 

Plaintiff  claims  to  have  delivered  to  one  John  McKesson 
his  check  for  the  sum  of  $2,000,  which  was  paid  in  regular 
course,  in  accordance  with  the  written  request  of  the  de- 
fendant contained  in  the  following  letter : 

"NEW  YORK,  24th  February,  1863. 

"DEAR  SIR:  Please  make  the  check  for  the  $2,000,  for 
which  I  herewith  hand  you  receipt,  to  the  order  of  John 
McKesson,  Esq.,  and  oblige,  Yours  truly, 

"A.  M.  WHITLOCK." 


NEW  YORK— MAY,  1888.  499 


Patteson  v.  Whitlock. 


This  letter  was  accompanied  by  the  following  receipt, 
written  upon  the  same  sheet  of  paper : 

"NEW  YORK,  February  24th,  1863. 

"Received  from  James  A.  Patteson,  Esq.,  the  sum  of 
$2,000  in  check  to  the  order  of  John  McKesson,  Esq.,  and 
for  which  amount  I  am  to  give  him  my  note  bearing  interest 
at  seven  per  cent.,  payable  — 

«  A.  M.  WHITLOCK." 

The  check  of  plaintiff  for  the  sum  of  $2,000,  payable  to 
the  order  of  John  McKesson,  dated  the  same  day  as  the 
letter  and  receipt,  was  put  in  evidence.  The  signature  of 
the  plaintiff  was  proved,  the  indorsement  of  the  check  by 
McKesson  was  shown  to  be  in  the  handwriting  of  John  Mc- 
Kesson, and  the  indorsement,  "  For  deposit  in  the  Bank  of 
New  York,  McKesson  &  Robbins,"  was  proved  to  be  in  the 
handwriting  of  a  member  of  that  firm.  The  defendant 
testifies  that  she  had  no  recollection  of  the  letter  and  receipt. 
She  admits  that  the  signature  looks  like  hers.  She  says  she 
cannot  say  surely  that  it  is,  but  that  it  looks  like  her  hand- 
writing, as  she  remembers  it  at  that  time.  The  witness 
Graham,  her  present  husband,  says  that  it  is,  in  his  opinion, 
her  signature. 

From  the  evidence  upon  this  branch  of  the  case,  the 
referee  found  that  the  defendant  signed  the  letter  and 
receipt  above  referred  to,  and  that  the  sum  of  money 
therein  mentioned  was  delivered  by  the  plaintiff  in  accord- 
ance with  her  direction  to  John  McKesson.  This  finding 
is  supported  by  the  evidence,  and  we  cannot  say  the  referee 
erred  in  making  it. 

The  referee  has  also  found  that  at  the  time  of  the  making 
of  the  said  loan  the  defendant  had  a  separate  estate.  The 
defendant  has  testified  that  during  the  year  1863  she  did  not 
have  any  separate  estate,  and  did  not  own  any  property  in 
her  own  right.  She  is,  however,  directly  contradicted  by  the 
documentary  evidence  in  the  case,  which  shows  that  at  the 
time  of  contract  she  was  the  owner  of  certain  property 
in  the  county  of  Westchester,  which  was  conveyed  to  her 
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by  John  J.  Crane  in  the  year  1861,  and  which  remained 
her  property  until  sometime  in  the  year  1864,  when  it  was 
sold  by  her.  As  to  this  matter,  the  finding  of  the  referee 
was  clearly  correct. 

Prior  to  the  passage  of  chapter  381  of  the  Laws  of  1884, 
a  married  woman  could  not  bind  herself  by  contract  unless 
the  obligation  was  created  by  her  in  or  about  carrying  on 
her  trade  or  business,  or  the  contract  related  to  or  was 
made  for  the  benefit  of  her  separate  estate,  or  intention 
to  charge  the  separate  estate  was  expressed  in  the  instru- 
ment or  contract  by  which  the  liability  was  created.  The 
referee  has  found  as  a  fact  that  the  defendant  was  not 
engaged  in  the  carrying  on  of  any  trade  or  business  at  the 
time  the  loan  was  made  to  her*.  No  intention  to  charge 
her  separate  estate  is  expressed  in  the  letter  and  receipt  put 
in  evidence.  The  ground  of  defendant's  liability  therefore 
must  ba  that  the  contract  related  to  or  was  made  for  the 
benefit  of  her  separate  estate.  The  referee  has  found  that 
the  money  paid  by  the  plaintiff  at  her  request  to  McKesson, 
was  paid  to  a  creditor  who  had  a  lien  by  mortgage  on  her 
separate  estate,  and  was  for  its  benefit. 

It  appears  by  the  evidence  that  the  land  above  referred  to 
as  owned  by  the  defendant  was,  with  other  property,  subject 
to  a  mortgage  made  by  her  husband  and  herself  in  1861,  to 
John  McKesson  and  Edward  Haight  to  secure  one  hundred 
notes  for  $1,000  each :  this  mortgage  contained  provisions 
for  the  release  from  the  lien  of  it,  of  the  several  pieces  of 
property  mortgaged,  upon  the  production  and  deposit  with 
the  mortgagees,  paid  or  cancelled,  of  a  number  of  notes 
specified.  Sometime  after  the  payment  to  McKesson  by  the 
plaintiff,  in  accordance  with  defendant's  directions,  McKes- 
son and  Haight»  the  mortgagees,  executed  and  delivered  to 
the  defendant  a  release  from  the  lien  of  the  said  mortgage  of 
the  land  owned  by  the  defendant,  and  she  very  soon  there- 
after sold  the  same  free  from  the  lien  of  the  mortgage. 
The  defendant  has  not  attempted  to  furnish  any  reason  for 
directing  Mr.  Patteson  to  pay  the  sum  of  $2,000  to  John 
McKesson,  and  the  facts  proved,  the  circumstances  of  the 
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case,  and  the  probabilities,  indicate  that  such  payment  was 
so  directed  for  the  purpose  of  having  the  money  applied 
towards  the  extinguishment  of  the  lien  of  the  mortgage. 
It  was  competent  for  her  to  show,  by  herself  or  by  Mr. 
McKesson,  that  she  had  other  dealings  with  Mr.  McKesson, 
and  that  she  directed  the  money  to  be  paid  to  him  for  a 
different  purpose.  She  has  not  done  so,  and  we  are  of 
opinion  that  the  referee  has  not  erred  in  his  decision  upon 
this  branch  of  the  case,  that  the  money  paid  by  her  direction 
by  the  plaintiff  to  John  McKesson  was  so  paid  to  him  for 
the  benefit  of  her  separate  estate. 

The  referee  has  committed  no  error  in  directing  the  pay- 
ment of  interest  at  the  rate  of  seven  per  cent,  up  to  the 
date  of  his  report.  The  contract  between  the  parties  pro- 
vided for  interest  at  a  specified  rate ;  that  contract  rate  gov- 
erns until  payment,  or  until  the  contract  is  merged  in  judg- 
ment (O'Brien  v.  Young.  95  N.  Y.  428).  Where  interest  is 
allowed,  not  by  virtue  of  any  contract  to  pay  it,  but  simply 
as  damages  because  of  default  in  discharge  of  an  obligation, 
the  legal  rate  must  govern.  Here,  however,  there  was  a 
contract  to  pay  interest  at  the  rate  of  seven  per  cent. 

We  do  not  think  there  are  any  other  questions  in  this 
case  which  require  discussion,  and  we  can  discover  no  just 
ground  for  reversing  this  judgment. 

The  judgment  must  therefore  be  affirmed,  with  costs. 

LARREMORE,  Ch.  J.,  and  BOOKSTAVER,  J.,  concurred. 
Judgment  affirmed,  with  costs. 


JOHN  H.  STEARNS,  Respondent,  against  JOHN  HEMMENS 

et  aL,  Appellants. 

(Decided  May  7th,  1888.) 

Under  the  provision  of  the  Code  of  Civil  Procedure  authorizing  sum- 
mary proceedings  for  removal  of  a  tenant  from  demised  premises 
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used  or  occupied  "  for  any  illegal  trade  or  manufacture  or  other  illegal 
business  (§  2231  subd.  4;  L.  1873  c.  583),  it  is  not  a  defense  to  such  a 
proceeding  that,  before  the  trial,  the  tenant  has  discontinued  the  ille- 
gal business. 

APPEAL  from  a  judgment  of  the  District  Court  in  the 
City  of  New  York  for  the  Second  Judicial  District. 

The  facts  are  stated  in  the  opinion. 
Coudert  Brothers,  for  appellant. 
Cephas  Brainerd,  for  respondent. 

PER  CURIAM.  —  [Present,  LARREMORE,  Ch.  J.,  and  BOOK- 
STAVER,  J.]  —  The  only  question  re  viewable  upon  this  ap- 
peal is  whether  or  not  the  judgment  of  the  trial  court  was 
properly  rendered  and  upon  sufficient  evidence.  The  alleged 
issues  of  fraud  and  collusion  or  conspiracy  find  no  place  in 
this  determination,  and  relief  therefore  must  be  sought  in 
another  tribunal. 

The  appellant  (a  tenant)  was  removed  from  the  posses- 
sion of  the  premises,  No.  50  Broadway,  at  the  instance  of 
the  respondent  (the  landlord),  in  pursuance  of  the  follow- 
ing provision  of  the  Code  of  Civil  Procedure : 

"§  2231.  In  either  of  the  following  cases  a  tenant  or 
lessee  at  will  or  at  sufferance,  or  for  part  of  a  year,  or  for 
one  or  more  years,  of  real  property,  including  a  specific  or 
undivided  portion  of  a  house  or  other  dwelling,  and  his 
assigns,  under-tenants,  or  legal  representatives,  may  be  re- 
moved therefrom  as  prescribed  in  this  title.  .  .  .  Subdivis- 
ion 4.  Where  the  demised  premises  or  any  part  thereof  are 
used  or  occupied  as  a  bawdy  house,  or  house  of  assignation 
for  lewd  persons,  or  for  any  illegal  trade  or  manufacture 
or  other  illegal  business." 

In  this  connection  reference  must  be  had^  to  the  act  of 
May  22d,  1873  (L.  1873  c.  585),  which  provides:  "Section 
1.  Whenever  the  lessee  or  occupant,  other  than  the  owner, 
of  any  building  or  premises,  shall  use  or  occupy  the  same  or 
any  part  thereof  for  any  illegal  trade,  manufacture,  or  other 
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business,  the  lease  or  agreement  for  the  letting  or  occupancy 
of  such  building  or  premises  shall  thereupon  become  void, 
and  the  landlord  of  such  lessee  or  occupant  may  enter  upon 
the  premises  so  let  or  occupied,  and  shall  have  the  same 
remedies  to  recover  possession  thereof  as  are  given  by  law 
in  the  case  of  a  tenant  holding  over  after  the  expiration  of  ( 
his  lease.'* 

It  was  urged  upon  the  argument  that  the  respondent, 
having  discontinued  the  business  before  the  trial,  is  not 
within  the  purview  of  the  statute,  which  is  penal  in  its 
character  and  application.  The  case  of  Shaio  v.  McCarty 
(2  Civ.  Pro.  49-54)  is  cited  as  authority  upon  this  proposi- 
tion. We  think,  however,  that  that  case  is  distinguishable 
from  the  case  at  bar.  There  the  illegal  business  was  carried 
on  by  a  sub-tenant  of  the  primary  lessee,  who,  when  he 
made  the  discovery,  terminated  the  lease,  and  ejected  the 
tenant;  subsequently  proceedings  were  taken  by  him  to 
terminate  the  superior  lease,  which  were  not  upheld.  The 
distinction  between  the  two  cases  lies  in  the  fact  that  in  the 
Shaw  case  the  principal  tenant  was  not  in  any  way  impli- 
cated in  the  illegal  business,  he  being  only  a  subordinate 
lessor ;  his  act  was  voluntary,  and  he  had  the  legal  right  to 
eject  the  wrong-doer  when  he  obtained  knowledge  of  his 
conduct.  In  the  present  case  there  was  no  voluntary  ter- 
mination of  the  business.  It  was  conducted  by  a  sub-tenant, 
and  abandoned  under  apprehension  of  a  prosecution  under 
the  criminal  law;  he  was  constructively  in  possession  of 
the  premises  until  the  final  judgment  rendered  herein. 

As  appears  by  the  return,  the  testimony  upon  the  main 
fact  in  dispute  (the  violation  of  the  statute)  was  conflicting ; 
and  in  all  such  cases  we  have  repeatedly  declined  to  inter- 
fere with  the  conclusions  reached  by  the  trial  court. 

The  exception  at  page  72  was  not  well  taken.  The  record 
of  conviction  was  for  an  offense  identical  with  the  provisions 
of  the  statute  above  mentioned,  and  was  properly  admitted 
as  corroborative  testimony  in  behalf  of  the  plaintiff  (Wottriek 
v.  Freeman,  71  N.  Y.  601;  Eighmy  v.  The  People,  79  N.  Y. 
546). 
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The  other  exceptions  to  the  rulings  upon  the  trial,  in 
our  judgment,  were  immaterial  to  the  issue  presented,  and 
should  be  overruled.  The  appellate  court  must  render 
judgment  according  to  the  justice  of  the  case,  without  regard 
to  technical  errors  or  defects  which  do  not  affect  the  merits 
(Code  Civil  Pro.  §  3063). 

The  judgment  appealed  from  should  be  affirmed,  with 
costs. 

Judgment  affirmed,  with  costs. 


JAMES  C.  AIKIN  et  a?.,  Appellants,  against  ROBERT  E. 
WESTCOTT,  as  President  of  WESTCOTT'S  EXPKESS 
COMPANY,  Respondent. 

(Decided  May  18th,  1888.) 

In  an  action  to  recover  the  value  of  a  lost  trunk,  it  appeared  that 
defendant,  a  company  doing  a  baggage-transfer  business,  employed 
persons  whose  duty  it  was  to  handle  all  baggage  arriving  at  the  Grand 
Central  Depot  in  New  York  City,  over  a  certain  railroad,  and  retain 
the  same  until  checks  were  presented  therefor;  that  as  such,  defend- 
ant's employes  received  the  trunk  in  question,  for  which  plaintiffs' 
travelling  agent  gave  a  check  to  defendant's  agent,  who  solicited,  on 
the  train,  orders  for  transfer  of  baggage.  Held,  on  these  facts,  that 
the  burden  rested  on  defendant  to  explain  why  the  trunk  was  not 
delivered. 

APPEAL  from  a  judgment  of  this  court  entered  upon  the 
dismissal  of  a  complaint. 

The  action  was  brought  against  the  Westcott  Express 
Company  to  recover  the  value  of  a  trunk  and  its  contents. 
The  trunk  with  another  had  been  checked  through  to  New 
York  City  from  Detroit  by  the  Michigan  Southern  and 
New  York  Central  and  Hudson  River  Railroad  Company, 
and  checks  for  the  trunks  were  delivered  on  the  latter 
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road  to  the  defendant's  agent  by  the  plaintiffs'  salesman, 
Hudson,  who  had  received  the  checks  in  Detroit. 

The  question  on  this  appeal  is  whether  there  was  evidence 
of  an  actual  delivery  by  the  railroad  company  to  the  express 
company  (the  defendant)  of  the  trunks. 

Abbott  Brothers,  for  appellants. 
JS.  L.  Hamilton,  for  respondent. 

J.  F.  DALY,  J. — There  was  evidence  that  the  defend- 
ant's employes  received  the  two  trunks.  It  is  proved  that 
they  received  one  trunk  and  delivered  it  to  plaintiffs.  There 
is  no  doubt  that  they  received  the  other  trunk  at  the  same 
time.  The  witness  Delaney,  defendant's  employe,  identi- 
fied two  trunks  which  were  evidently  the  two  in  question. 
There  was  certainly  sufficient  evidence  to  require  a  submis- 
sion of  the  question  to  the  jury. 

The  delivery  of  these  trunks  to  Delaney  was  a  delivery  to 
the  defendant.  He  with  other  laborers  or  porters  were  em- 
ployed by  the  defendant  to  handle  the  baggage  that  came 
out  of  the  cars  on  the  incoming  trains  at  the  depot  of  the 
railroad  in  New  York  City.  They  helped  to  unload  the 
baggage.  It  was  their  duty  to,  and  they  did,  receive  eveiy 
piece  of  baggage  as  it  came  in  and  put  a  tab  on  it  and  place 
it  in  its  proper  place  and,  when  the  checks  came  in,  to 
deliver  it.  This  was  all  done  on  the  premises  of  the  railroad 
company,  that  is  to  say,  in  the  depot  of  the  company,  but 
the  persons  into  whose  charge  the  property  was  given  were 
not  the  servants  of  the  railroad  company,  but  of  the  defend- 
ant. The  baggage  was  delivered  into  the  custody  of  defend- 
ant's employes  placed  there  by  defendant  to  receive  it,  and 
therefore  was  placed  in  the  custody  of  the  defendant.  The 
defendant  retained  the  custody  of  it  until  they  received 
checks  for  it. 

The  trunks  in  question  arrived  at  the  depot  in  New  York 
City  on  the  evening  of  December  29th,  1884,  and  were  then 
and  there  delivered  by  the  railroad  company  in  the  manner 
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above  stated  to  the  above-mentioned  employes  of  the  de- 
fendant. The  checks  were  delivered  the  next  day,  Decem- 
ber 30th,  1884,  on  the  train  to  New  York  when  near  Pough- 
keepsie,  by  Hudson  to  the  agent  of  defendant,  whose  duty 
it  was  to  solicit  on  the  train  orders  for  the  delivery  of  bag- 
gage from  passengers  and  to  receive  from  them  checks  for 
the  same. 

We  have  therefore  evidence  showing  that  on  December 
29th,  1884,  the  defendant  received  into  its  custody  the  plain- 
tiffs' property,  and  the  next  day  received  the  checks  for  it 
and  undertook  to  deliver  it  to  plaintiffs.  Uncontradicted, 
this  evidence  would  have  supported  a  verdict  for  the  plain- 
tiffs. It  was  for  the  defendant  to  explain  why  both  trunks 
were  not  delivered. 

The  judgment  should  be  reversed  and  a  new  trial  ordered, 
with  costs  to  abide  event. 

LARREMORE,  Ch.  J.,  and  ALLEN,  J.,  concurred. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to 
abide  event. 


HARRIET  L.  BAILEY,  Respondent,  against  ROBERT  E.  WEST- 
COTT, as  PRESIDENT  of  WESTCOTT'S  EXPRESS  COM- 
PANY, Appellant. 

(Decided  May  18th,  1888.) 

On  the  trial  of  an  action  to  recover  damages  for  personal  injuries,  the 
court  allowed  plaintiff's  counsel  to  ask  the  physician  who  attended 
plaintiff  the  question,  "  What,  in  your  opinion,  is  likely  to  be  the  perma- 
nent effect  upon  B.'s  [plaintiff's]  general  health,  of  the  injuries  she  has 
received?  "  and  also  charged  the  jury  that  "  if  the  injury  is  permanent 
in  its  character,  and  likely  to  affect  her  in  after  life,  that  will  enhance 
the  damages."  Held,  that  the  allowance  of  the  question  and  the 
charge  to  the  jury  were  erroneous,  as  authorizing  damages  for  future 
pain  and  suffering  which  was  rendered  probable  merely. 

APPEAL  from  a  judgment  of  this  court  entered  upon  the 
verdict  of  a  jury. 
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The  facts  are  stated  in  the  opinion. 
Austen  G-,  Fox,  for  appellant. 
Edward  Russell,  for  respondent. 

PER  CURIAM. —  [Present,  J.  F.  DALY,  ALLEN,  and  BOOK- 
STAVER,  J  J.  ]  —  This  is  an  action  to  recover  damages  caused 
by  the  alleged  negligence  of  one  of  defendant's  servants. 

During  the  progress  of  the  trial,  the  physician  who  attended 
the  plaintiff,  after  receiving  the  injuries,  was  asked  the 
following  question  :  "  What,  in  your  opinion,  is  likely  to  be 
the  permanent  effect  upon  Mrs.  Bailey's  general  health,  of 
the  injuries  she  has  received,  with  respect  to  which  you 
have  attended  her,  to  which  you  have  already  testified?" 
This  was  objected  to  as  conjectural  and  uncertain ;  but  the 
court  overruled  the  objection  and  permitted  the  evidence  to 
be"  given,  and  in  charging  the  jury,  said,  "  that  if  the  in- 
jury is  permanent  in  its  character  and  likely  to  affect  her  in 
after  life,  that  will  enhance  the  damages ; "  to  which  the 
defendant  excepted. 

We  think  this  was  error.  The  objection  to  the  evidence 
and  the  charge  is  that  it  authorizes  an  allowance  of  dam- 
ages for  future  pain  and  suffering,  which  is  rendered  prob- 
able merely.  Damages  are  to  be  proved ;  and  none  can  be 
allowed,  except  such  as  are  shown  by  the  proof  to  be,  at 
least  to  a  reasonable  degree,  certain.  Consequences  which 
are  contingent,  speculative,  or  merely  possible,  are  not 
proper  to  be  considered  in  ascertaining  damages,  in  cases 
like  the  present  (Curtis  v.  Rochester  £c.  R.  Co.,  18  N.  Y. 
534 ;  Strohm  v.  New  York  $c.  R.  Co.,  96  N.  Y.  305 ;  Loze 
v.  New  York  Cent.  £c.  R.  Co.,  105  N.  Y.  617). 

As  the  judgment  must  be  reversed  for  these  errors,  it  is 
unnecessary  to  examine  the  other  questions  raised  on  this 
appeal. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to 
appellant  to  abide  event. 
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EMTLE  BENEVILLE,  Respondent,  against  JOHN  WHALEN, 
as  Receiver  of  The  Friendship  Boat  Club,  Appellant. 

^Decided  May  18th,  1888.) 

In  an  action  to  recover  for  professional  services,  it  appeared  that  such 
services  were  rendered  by  plaintiff  as  an  attorney  at  law  in  defending 
an  action  brought  against  the  president  of  a  voluntary  association  by 
certain  alleged  illegally  expelled  members  for  reinstatement,  the  dis- 
solution of  such  association,  and  the  appointment  of  a  receiver ;  that 
a  temporary  injunction  was  granted  in  such  action,  restraining  the 
defendant  therein  from  transacting  any  business;  that  defendant 
herein  was  appointed  receiver  in  such  action.  Held,  that  the  injunc- 
tion did  not  restrain  the  employment  of  counsel,  and  that  plaintiff  was 
entitled  to  compensation  for  his  services  up  to  the  time  of  the  appoint- 
ment  of  a  receiver,  as  a  matter  of  right ;  but  that  compensation  for 
services  rendered  thereafter  was  in  the  discretion  of  the  court  ap- 
pointing the  receiver. 

The  judgment  record  in  such  action  is  prima  facie  evidence  of  the 
employment  of  the  attorney  for  the  defendant  therein,  and  it  is  not 
necessary  to  prove  a  resolution  of  the  club  retaining  him  to  defend. 

APPEAL  from  a  judgment  of  this  court  entered  upon  the 
verdict  of  a  jury  and  from  an  order  denying  a  motion  for  a 
new  trial. 

The  action  was  brought  against  Whalen,  as  receiver  of 
The  Friendship  Boat  Club,  to  recover  compensation  for 
professional  services  rendered  by  plaintiff  in  defending  an 
action  brought  against  Michael  J.  Murray,  as  president  of 
such  club,  by  one  Philip  S.  Biglin  and  others,  who  alleged 
that  they  had  been  illegally  expelled  from  membership 
therein,  for  reinstatement,  the  appointment  of  a  receiver, 
and  the  dissolution  of  the  club ;  in  which  action  defendant 
was  appointed  receiver.  Further  facts  are  stated  in  the 
opinion. 

Charles  Blandy,  for  appellant. 

Emile  Beneville,  respondent,  in  person. 
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J.  F.  DALY,  J.  —  In  the  action  in  which  the  defendant 
was  appointed  receiver  (viz. :  Biylin  v.  Murray,  as  President 
of  the  Friendship  Boat  Club,  a  Voluntary  Association),  the 
association  was  enjoined  from  transacting  any  business  by 
the  order  to  show  cause,  but  it  was  nevertheless  quite 
proper  for  the  club  and  its  president  to  take  measures  for 
its  protection  in  that  action  and  to  employ  attorney  and 
counsel.  The  court  which  granted  the  order  to  show  cause 
certainly  did  not  intend  that  the  injunction  contained  in 
it  should  operate  to  prevent  the  defendant  therein  from 
seeking  legal  assistance  in  making  response  to  such  order. 
There  was  therefore  no  violation  of  the  mandate  of  the 
court  in  retaining  this  plaintiff  to  advise  and  defend  the 
association. 

But  the  appellant  is  right  in  his  contention  that  the  as- 
sociation has  no  power  to  pledge  the  funds  or  property 
subsequently  committed  by  the  court  to  the  custody  of  its 
receiver,  to  the  expense  of  legal  proceedings  had  after  the 
appointment  of  such  receiver.  The  attorney  and  counsel 
retained  by  the  club  may  maintain  an  action  for  services 
rendered  up  to  the  time  of  the  appointment,  but  not  after- 
wards; his  compensation  for  services  subsequent  to  the 
appointment  resting  in  the  discretion  of  the  court  appoint- 
ing the  receiver  (Barnes  v.  Newcomb,  89  N.  Y.  108). 

The  recovery  in  this  action  was  for  $275,  upon  evidence 
of  all  the  services  rendered  by  respondent  before  and  after 
the  receiver  was  appointed.  It  was  error  to  allow  a  recovery 
as  matter  of  right  to  that  extent;  and  although  no  objection 
was  made  on  the  trial  to  the  evidence  offered,  and  the  point 
is  taken  for  the  first  time  on  appeal,  we  ought,  as  a  motion 
for  a  new  trial  was  made,  to  entertain  the  objection  and 
order  a  new  trial  (JMaier  v.  Homan,  4  Daly  168). 

In  view  of  certain  exceptions  to  rulings  upon  the  trial  it 
is  proper  to  say  that  in  our  opinion  the  judgment  record 
was  prima  facie  evidence  of  the  employment  of  the  attorney 
for  the  defendant  therein,  but  not  conclusive,  and  that  it 
was  not  necessary  for  him  to  prove  a  resolution  of  the  club 
retaining  him  to  defend. 
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The  judgment  should  be  reversed  and  a  new  trial  ordered, 
with  costs  to  abide  event. 

ALLEN  and  BOOKSTAVER,  JJ.,  concurred. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to 
abide  event. 


In  the  Matter  of  the  Probate  of  the  Will  of  HENRY  C. 
BULL,  Deceased. 

(Decided  May  18th,  1888.) 

In  a  proceeding  for  probate  of  a  will,  the  only  questions  submitted  to 
the  jury  were  whether,  at  the  time  of  the  execution  of  the  paper 
propounded  as  a  will,  the  alleged  testator  was  of  sound  mind,  mem- 
ory, and  understanding,  and  competent  to  make  a  will,  and  whether 
at  that  time  he  knew  the  contents  thereof  and  understood  what  dis- 
position was  made  of  his  property;  on  both  which  questions  the 
jury  found  for  the  contestants.  Held,  on  appeal,  that  as  the  first 
finding  was  sustained  by  abundant  evidence,  a  verdict  could  not  be 
directed  on  the  second  in  accordance  with  testimony  of  a  single  wit- 
ness that  deceased  knew  and  comprehended  the  contents  of  the  paper, 
though  such  testimony  was  not  impeached  or  directly  contradicted ; 
the  two  questions  were  so  closely  related  as  to  produce  a  material 
conflict  of  evidence  on  the  latter  as  well  as  the  former,  upon  which 
the  finding  of  the  jury  must  be  accepted. 

Refusal  of  requests  to  charge,  even  though  the  propositions  presented 
are  correct  as  statements  of  law,  does  not  constitute  error,  where  the 
charge  given  fairly  presents  all  the  issues  and  covers  the  whole 
ground,  so  that  the  instructions  requested  are  immaterial  and  unneces- 
sary. 

APPEAL  from  an  order  of  this  court  denying  a  new  trial 
of  issues  in  a  proceeding  for  probate  of  a  paper  propounded 
as  a  will. 

The  facts  are  stated  in  the  opinion. 
Weeks  £  Foster,  for  appellant. 
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Hoppin  $  Talbot,  for  respondent. 

LARREMORE,  Ch.  J.  —  This  proceeding  was  begun  in  the 
Surrogate's  Court  of  the  County  of  New  York  on  the 
petition  of  Edward  Kendrick,  who  was  named  as  executor 
in  a  paper  purporting  to  be  the  last  will  and  testament  of 
Henry  C.  Bull,  deceased,  to  have  said  paper  duly  admitted 
to  probate  as  such  will.  Objections  to  said  probate  were 
filed  by  some  of  the  next  of  kin  of  said  deceased,  and  the 
issues  thereupon  arising  were  transmitted  to  this  court, 
under  the  statute  in  such  case  made  and  provided,  for  trial 
at  a  Trial  Term  thereof.  From  the  finding  of  the  jury  upon 
such  trial,  and  an  order  denying  a  motion  for  a  new  trial, 
this  appeal  is  taken. 

Although  the  record  is  very  voluminous,  the  issues  them- 
selves are  simple.  The  only  questions  which  the  trial 
judge  submitted  to  the  jury  were  the  following : 

First.  At  the  time  of  the  execution  of  the  paper  pro- 
pounded as  the  will  of  Henry  C.  Bull,  was  he  of  sound 
mind,  memory,  and  understanding,  and  competent  to  make 
a  will? 

Second.  At  the  time  of  the  execution  of  the  said  paper, 
did  Henry  C.  Bull  know  the  contents  thereof,  and  under- 
stand what  disposition  was  made  of  his  property  ? 

The  jury  found  against  the  proponents  and  for  the  con- 
testants upon  both  of  these  questions,  and  we  see  no  reason 
why  the  verdict  should  be  disturbed.  It  would  be  difficult 
to  find  a  clearer  illustration,  than  is  afforded  by  the  present 
case,  of  the  familiar  rule  that  an  appellate  court  will  not 
interfere  with  the  finding  of  a  jury  upon  conflicting  evi- 
dence, where  the  actual  questions  involved  were  fairly 
presented.  As  to  the  first  of  these  questions  —  the  direct 
question  of  testamentary  capacity  —  there  is  certainly  an 
abundance  of  evidence,  both  of  experts  and  ordinary  wit- 
nesses, to  sustain  the  verdict.  Physicians  who  had  ex- 
amined the  deceased  and  were  acquainted  with  him,  give 
it  as  their  opinion  that  at  the  time  the  paper  in  question  was 
executed,  he  was  mentally  incapable  of  making  a  will,  and 
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they,  in  common  with  non-professional  witnesses,  state 
many  facts  and  circumstances  which,  if  true,  tend  strongly 
to  substantiate  their  judgment. 

In  regard  to  the  evidence  in  support  of  the  second  ques- 
tion, the  learned  counsel  for  the  appellant  certainly  has  mis- 
conceived its  force  and  legal  effect.  Indeed,  he  argues  that 
the  question  whether  the  deceased  knew  the  contents  of  the 
will,  or  understood  the  disposition  it  made  of  his  property, 
should  not  have  been  submitted  to  the  jury  at  all,  but 
should  have  been  passed  upon  by  the  court  as  a  pure 
question  of  law.  This  contention  is  based  upon  the  fact 
that  Mr.  Kendrick,  the  executor  named  in  said  will,  testified 
that  the  will  was  read  over  to  the  deceased  before  he  signed 
it,  and  that  said  deceased  knew  and  comprehended  its  con- 
tents, and  that  the  testimony  of  such  witness  had  not  been 
impeached  or  directly  contradicted.  Undoubtedly,  in  the 
trial  of  an  action,  if  an  impeached  witness  testifies  unequivo- 
cally as  to  material  facts,  and  no  conflict  of  evidence  arises 
from  the  testimony  of  other  witnesses,  or  from  the  very 
nature  of  the  circumstances  attending  the  transactions  in 
question,  the  court  is  bound  to  direct  a  verdict  in  accord- 
ance with  the  bare  testimony  of  a  single  witness.  But  that 
is  far  from  being  this  case.  Here  a  conflict  of  evidence  is 
produced  by  the  very  nature  of  things.  The  proponent 
produces  a  single  witness  who  swears  that  the  deceased  was 
familiar  with  and  understood  the  contents  of  a  paper  at  a 
certain  time.  The  contestants  in  reply  offer  witnesses  who 
testify  that,  at  or  about  the  time  in  question,  the  deceased 
was  in  such  an  enfeebled  mental  condition  that  he  could 
not  have  comprehended  any  matters  of  business,  whether 
communicated  orally  or  in  writing,  and  therefore  that  the 
testimony  of  the  witness,  whether  intentionally  or  not  on 
his  part,  was  necessarily  false.  This  certainly  raises  a  very 
material  conflict  of  evidence,  upon  which,  as  upon  the  other 
question  above  referred  to,  the  finding  of  the  jury  must  be 
accepted.  The  two  questions  of  fact  upon  which  the  jury 
passed,  though  they  were  separately  submitted,  are  closely 
related,  and  it  is  hardly  conceivable  that  the  jury  could  have 
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found  that  Henry  C.  Bull  did  not  have  testamentary  capac- 
ity, and  yet  was  able  to  understand  and  appreciate  the  legal 
significance  of  the  paper  he  signed. 

Counsel  for  appellants  also  relies  upon  several  other 
alleged  errors,  and  a  few  of  them  may  be  briefly  discussed. 
It  is  claimed  that  witnesses  for  the  contestants,  who  were 
not  experts,  were  erroneously  allowed  to  give  their  opinions 
upon  the  general  mental  and  physical  condition  of  the 
deceased  about  the  time  of  the  execution  of  the  alleged 
will.  This  certainly  would  have  amounted  to  serious  error 
if  the  stipulation  at  folio  21  had  not  made  a  special  and 
particular  rule  of  evidence  for  the  present  proceeding. 
While  laymen  may  describe  the  acts  or  words  of  a  person, 
and  so  far  express  their  opinions  as  to  characterize  the  acts 
or  words  themselves  as  rational  or  irrational,  yet  the  courts 
have  never  gone  so  far  as  to  allow  ordinary  witnesses  to 
give  their  opinions  upon  the  general  question  of  a  person's 
sanity  or  insanity.  These  objectionabje  questions  were  all 
asked  and  answered  in  the  testimony  taken  on  commission 
in  the  state  of  Illinois.  Counsel  for  proponent  stated  early 
in  the  case  that  he  intended  to  take  no  objections  except 
those  which  appear  noted  on  the  return  to  the  commissions. 
Counsel  for  the  contestants  stated  that,  with  that  under- 
standing, he  would  not  make  any  objections  to  any  inter- 
rogatory unless  an  objection  appeared  noted  on  the  return, 
except  for  special  reasons  to  be  satisfactory  to  the  court. 
Under  this  agreement  both  parties  proceeded  through  the 
trial,  and  much  incompetent  evidence  was  admitted  on  both 
sides,  because  no  objections  thereto  were  noted  on  the 
return  to  the  commissions.  The  evidence,  the  admission 
of  which  counsel  for  the  proponents  now  claims  to  be  error, 
came  into  the  case  under  the  operation  of  this  rule,  and  it 
would  certainly  be  the  height  of  injustice  to  allow  him  to 
take  advantage  of  such  a  point  upon  appeal,  especially  as 
he  himself,  under  the  same  stipulation,  introduced  and  got 
the  benefit  of  the  opinions  as  to  the  testamentary  capacity 
of  Henry  C.  Bull,  of  many  witnesses  called  by  himself,  who 
were  not  experts. 
VOL.  XIV  — 33 
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The  court  also  refused  to  charge  a  number  of  requests 
submitted  by  proponents'  counsel,  but  we  think  that  the 
charge  of  the  judge  itself  fairly  presented  all  the  issues  and 
covered  the  whole  ground.  It  has  been  repeatedly  held 
that  a  judge  is  not  bound  to  adopt  a  version  of  the  law  sub- 
mitted by  counsel,  but  that  he  may  state  the  rules  govern- 
ing the  case  in  his  own  language,  and  the  only  question  is 
as  to  the  accuracy  and  correctness  of  such  statement. 
Many  of  the  propositions  which  the  counsel  requested  the 
judge  to  charge  were  clearly  erroneous,  and  some  of  the 
others,  though  true  enough  in  themselves,  were  immaterial 
and  unnecessary.  It  would  have  been  absolutely  immaterial, 
for  instance,  for  the  court  to  charge  the  abstract  proposi- 
tion that  "  all  persons  except  idiots,  lunatics,  and  those 
who  are  non  compos  mentis,  of  lawful  age,  are  competent  to 
make  a  will,  be  their  understanding  ever  so  weak."  This 
statement  is  undoubtedly  good  law,  but  the  general  truth 
conveyed  by  it  has  been  particularly  applied  in  the  present 
case  by  the  judge's  charge  on  the  specific  facts  here  in- 
volved. Also  as  to  the  fourth  request,  to  charge  "  that  the 
only  point  of  time  to  be  looked  at  by  the  jury,  at  which 
the  capacity  of  the  testator  is  to  be  tested,  is  that  when 
the  will  was  executed,"  the  court,  in  our  judgment,  very 
properly  refused  to  charge  the  proposition  in  that  precise 
form.  Doubtless,  as  the  counsel  for  the  proponent  intended 
it  to  be  understood,  it  is  a  correct  statement  of  the  law. 
Provided  a  testator  is  sane  at  the  time  of  making  his  will, 
it  is  immaterial  if  he  were  insane  just  before  and  just  after 
that  time.  But  the  jury  are  not  to  be  precluded  from  con- 
sidering the  admitted  fact  that  a  person  was  non  compos 
mentis  immediately  before  and  immediately  after  the  execu- 
tion of  a  paper  purporting  to  be  a  will,  when  they  come  to 
determine  the  question  whether  he  had  testamentary  capac- 
ity at  the  precise  moment  when  the  paper  was  executed. 
This  request  in  the  naked  form  in  which  it  'was  submitted 
was  therefore  well  calculated  to  mislead  an  average  jury  as 
to  their  power  and  duty.  We  have  examined  the  other 
exceptions  in  the  case,  and  find  that  none  of  them  were 
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well  taken,  and  we  do  not  think  it  is  necessary  to  comment 
upon  any  of  them,  other  than  those  already  considered. 

The  order  appealed  from  should  be  affirmed,  with  costs. 
ALLEN  and  BOOKSTAVER,  JJ.,  concurred. 
Order  affirmed*  with  costs. 


JOHN  A.  K.  DUVAL,  Respondent,  against  HORACE  B.  WELL- 
MAN,  Appellant. 

(Decided  May  18th,  1888.) 

Plaintiff's  assignor  voluntarily  paid  to  defendant,  the  manager  of  a 
matrimonial  bureau,  a  sum  of  money  as  consideration  for  defendant's 
introducing  to  her  some  one  she  would  be  willing  to  marry,  the  agree- 
ment being  that  such  sum  should  be  returned  to  her  at  a  certain  time, 
if  at  that  time  she  should  be  willing  to  give  up  all  acquaintance  with 
men  who  were  introduced  by  defendant ;  or  in  case  she  married  a  man 
so  introduced,  she  was  to  pay  an  additional  sum  to  defendant.  Held. 
that  such  contract  was  void  as  against  public  policy,  and,  both  parties 
being  in  pari  delicto,  plaintiff  could  not  recover  the  money  paid  there- 
under. 

APPEAL  from  an  order  of  the  General  Term  of  the  City 
Court  of  New  York  reversing  an  order  of  that  court  which 
denied  a  motion  for  a  new  trial  and  granting  a  new  trial  of 
the  action. 

The  facts  are  stated  in  the  opinion. 
R.  W.  Newhall,  for  appellant. 
William  H.  Mundy,  for  respondent. 

BOOKSTAVER,  J.  —  The  pleadings  in  the  action  are  not 
made  a  part  of  the  case.  But  from  the  case  as  made,  it 
appears  that  plaintiff's  assignor,  Mrs.  E.  Guion,  became  a 
patron  of  defendant's  matrimonial  bureau,  in  June,  1886. 
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and  deposited  with  him  $5  registration  fee,  in  consideration 
of  his  introducing  her  to  some  one  whom  she  would  be  will- 
ing to  marry,  and  which  defendant  promised  to  return  to 
her  upon  a  certain  contingency ;  and  that  Mrs.  Guion  con- 
tinued such  patron  until  August  15th,  1887,  during  which 
time  she  was  introduced  by  defendant  to  30  or  40  men. 
None  of  them  suited  her. 

On  June  2d,  1887,  she  went  to  defendant's,  apparently 
without  solicitation  on  his  part,  and  told  him  she  was  aware 
that  people  worked  harder  the  more  money  they  received ; 
and  thereupon  voluntarily  deposited  with  him  $50,  for  which 
defendant  gave  her  the  following  paper : 

"  June  2d,  1887. 

"  Due  Mrs.  Guion  from  Mr.  Wellman  fifty  dollars  ($ 50) 
August  15th,  if  at  that  time  she  is  willing  to  give  up  all 
acquaintance  with  gentlemen  who  were  introduced  in  any 
manner  by  H.  B.  Wellman.  If  Mrs.  Guion  marry  the  gen- 
tleman whom  we  introduce  her  to,  an  addition  fifty  dollars 
(•$50)  is  due  Mr.  Wellman  from  Mrs.  Guion. 

(Signed)        "  H.  B.  WELLMAN, 
"E.  GUION." 

During  the  eighteen  months  she  was  defendant's  patron, 
both  he  and  his  wife  acted  in  a  perfectly  honorable  way 
towards  her,  as  far  as  she  knew  at  the  time. 

On  the  16th  or  17th  of  August,  1887,  Mrs.  Guion,  not 
having  become  suited,  demanded  back  the  $50,  and  defend- 
ant refused  to  return  it ;  whereupon  her  assignor  commenced 
this  action.  These  facts  and  others,  not  now  necessary  to 
state,  appearing  on  the  trial,  the  judge  directed  the  jury 
to  find  a  verdict  in  favor  of  the  defendant,  upon  the  ground 
that  the  contract  was  void,  as  against  public  policy,  and  the 
money  deposited  could  not  be  recovered  back.  A  motion 
was  made  for  a  new  trial,  and  denied ;  from  which  an  appeal 
was  taken  to  the  General  Term  of  that  court;  on  which 
appeal  the  order  denying  a  new  trial  was  reversed,  and  a 
new  trial  ordered.  From  this  last  order  the  present  appeal 
was  taken  to  this  court. 
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The  attention  given  to  this  case  in  the  court  below,  and 
the  very  elaborate  discussion  of  the  principles  of  law  gov- 
erning it,  by  the  judges  of  that  court,  have  greatly  facili- 
tated us  in  arriving  at  a  conclusion.  It  is  the  unanimous 
opinion  of  these  judges,  that  the  contract  in  question  is 
void,  as  against  public  policy ;  they  also  agree  that  if  the 
parties  are  in  pari  delicto,  there  can  be  no  recovery.  They 
differ  only  as  to  whether  the  parties  to  the  contract  are,  in 
fact,  equally  guilty,  and,  if  not,  whether  an  action  at  law 
may  be  maintained,  to  recover  back  the  money. 

On  behalf  of  the  plaintiff,  it  is  urged  that  Mrs.  Guion  is 
"a  poor,  confiding,  and  deluded  woman;"  that  she  was 
"  tricked  by  the  defendant  into  the  belief  that  he  would  get 
for  her  the  husband  she  wanted ;  "  that  she  was  induced 
by  improper  influences  to  pay  him  the  $50 ;  that  this  was 
obtained  from  her  "  by  trick  and  device,"  and  a  "  species  of 
constructive  fraud  ; "  and  it  is  even  claimed  that  the  defend- 
ant, in  making  the  contract  in  question,  engaged  in  "  a  sort 
of  kidnapping  [of  Mrs.  Guion]  into  a  state  of  conjugal  ser- 
vitude." To  discover  any  of  these  facts  in  the  evidence 
one  must  read  between  the  lines,  or  they  must  be  inferred 
from  the  nefarious  nature  of  the  business. 

From  the  evidence  it  appears  that  Mrs.  Guion  must  have 
been  of  full  age,  or  she  could  not  have  assigned  her  claim. 
She  had  been  married  before ;  and,  as  far  as  disclosed, 
labored  under  no  legal  disability.  She  had  been  a  patron 
of  defendant's  establishment  for  more  than  a  year  before 
she  made  the  contract.  She,  and  not  the  defendant,  pro- 
posed making  the  contract.  There  is  no  evidence  in  the 
case  of  any  •"  improper  influence,"  deceit,  fraud,  false  pre- 
tenses, or  misrepresentations  on  the  part  of  the  defendant, 
which  induced  her  to  pay  him  the  money.  On  the  contrary, 
she  says  the  defendant  "  acted  in  a  perfectly  honorable  way 
toward  her."  Apparently,  she  was  just  as  free  to  act  and 
as  capable  of  acting  as  the  defendant,  as  is  shown  by  the 
fact  that  of  the  30  or  40  "  gentlemen  "  introduced  to  her, 
she  "  would  have  none  of  them."  She  continued  to  patron- 
ize defendant's  establishment,  to  the  end  of  the  period  fixed 
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in  the  contract ;  and  it  had  been  fully  performed  as  to  her, 
except  in  repaying  her  the  money  as  agreed.  We  therefore 
think  she  was  as  much  in  the  wrong  as  the  defendant. 

As  was  well  said  in  the  court  below,  "  courts  of  justice 
are  not  required  in  any  way  to  aid  the  enforcement  of  an 
illegal  contract,  or  to  lend  their  assistance  in  any  respect 
to  an  illegal  transaction.  The  parties  being  in  part  delicto, 
the  courts  will  leave  them  where  they  find  them,  and  not 
attempt  to  balance  equities ;  their  action  is  controlled  by  a 
principle  having  no  respect  to  the  equities  between  the  par- 
ties, but  rests  upon  the  solid  and  broad  foundation  of  a  wise 
and  prudential  governmental  policy  "  (see  Rose  v.  Truax,  21 
Barb.  361 ;  Schemerhorn  v.  Talman,  14  N.  Y.  94,  102,  141 ; 
Tracy  v.  Talman,  Id.  162,  182;  Pratt  v.  Adams,  7  Paige 
615 ;  Barton  v.  Port  Jackson  <frc.  Plank  Road  Co.,  17  Barb. 
397).  The  aid  of  the  law  is  not  withheld  from  any  con- 
sideration of  the  rights  or  equities  of  the  parties,  as  between 
themselves,  but  solely  to  prevent  an  infringement  of  the 
public  law  or  policy  of  the  state  (Sedgewick  v.  Stanton,  14 
N.  Y.  289). 

This  does  not  fall  within  that  class  of  cases  where, 
although  both  parties  are  in  the  wrong,  yet,  by  reason  of 
some  peculiar  advantage  taken  by  the  one  over  the  other, 
they  are  not  in  pari  delicto;  in  which  case  the  law  will 
grant  relief  for  the  less  guilty  ;  as  in  the  case  of  "  cappers- 
in,"  "bunco  steerers,"  "mock  auctioneers,"  usurers,  etc. 
Mrs.  Guion  was  just  as  capable  of  acting  as  the  defendant, 
and  was  not  deceived  by  him.  On  the  other  hand,  she  bar- 
gained for  the  very  thing  which  was  contrary  to  law. 

The  case,  in  principle,  is  more  nearly  analogous  to  gam- 
bling, wager,  and  lottery  contracts,  where,  it  is  true, 
actions  may  be  maintained  to  recover  back  money  paid  or 
lost,  although  both  parties  are  equally  in  the  wrong ;  but 
this  is  because  laws  have  been  enacted  expressly  permitting 
such  recovery;  and  this  we  think  an  additional  reason  why 
there  should  be  none  in  this  case,  where  there  is  no  law 
permitting  it. 
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Mr.  Justice  STORY,  in  his  Equity  Jurisprudence,  §§  260, 
268,  says  that  money  paid  on  a  marriage  brokerage  contract 
may  be  recovered  back  in  a  court  of  equity,  and  cites  sev- 
eral cases ;  but  these  were  where  money  had  been  paid 
secretly,  for  the  purpose  of  bringing  about  a  marriage  with 
a  designated  person,  and  the  rights  of  third  parties  were 
involved. 

Judge  WILLARD,  in  discussing  this  question,  rests  his 
argument  upon  the  assumption  that  such  contracts  are 
underhand  agreements,  and  constructively  fraudulent  as  to 
third  persons  or  the  public;  and,  in  support  of  his  argu- 
ment, cites  the  same  cases. 

But  in  this  case  the  contract  did  not  affect  third  persons, 
was  not  underhand  or  secret,  and  both  parties  were  entirely 
free  to  act,  and  well  understood  what  they  were  doing.  To 
permit  plaintiff  to  recover  would  be  to  aid  one  of  two 
equally  in  the  wrong. 

It  is  unnecessary  to  discuss  the  question  of  the  most 
effectual  way  of  breaking  up  such  demoralizing  institutions, 
as  that  is  a  subject  for  legislative  consideration,  and  not  to 
be  determined  by  the  courts. 

For  these  reasons,  and  those  given  in  the  court  below,  we 
think  the  order  of  the  General  Term  should  be  reversed 
and  the  order  of  the  Special  Term  affirmed,  with  costs. 

As  the  question  is  a  novel  one,  and  of  public  importance, 
we  think  it  should  be  determined  by  the  court  of  last 
resort ;  and  leave  is  therefore  given  to  appeal  to  the  Court 
of  Appeals. 

LARREMORE,  Ch.  J.,  and  ALLEN,  J.,  concurred. 

Order  of  General  Term  reversed  and  order  of  Special 
Term  affirmed,  with  costs. 
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MICHAEL  LENNON,  Appellant,  against  MAKY   F.   C. 
SMITH,   Respondent. 

(Decided  May  18th,  1888.) 

Plaintiff's  contract  for  mason  work  to  be  done  on  a  building,  provided 
that  it  should  be  done  in  accordance  with  specifications  "  verified  by 
the  signatures  of  the  parties,"  which  were  to  be  "  taken  as  part  of  the 
contract :  "  that  the  work  was  to  be  done  "  to  the  full  satisfaction  of 
the  architect,"  and  the  money  payable  "  upon  the  order  of  the  architect 
on  completion  of  the  work."  The  contract  also  provided  for  the 
payment  of  a  penalty  of  §20  for  each  day  the  work  remained  unfinished 
beyond  the  time  specified.  It  appeared,  on  the  trial  of  an  action  to 
enforce  a  lien,  that  the  specifications  were  read  over  to  plaintiff  at  the 
time  of  signing  the  contract,  but  were  not  signed,  plaintiff  saying  that 
it  was  not  necessary ;  that  the  work  was  not  performed  in  accordance 
therewith,  and  that  there  was  never  a  substantial  performance  of  the 
agreement,  and  that  the  architect  for  such  latter  reason  refused  his 
certificate.  Held,  that  the  specifications  were  made  a  part  of  the  con- 
tract, although  not  signed ;  that  the  architect  was  justified  in  refusing 
his  certificate;  and  that  defendant  could  recover  under  his  counter- 
claim, as  liquidated  damages  for  a  breach,  the  stipulated  penalty. 

APPEAL  from  a  judgment  of  this  court  entered  upon  the 
report  of  a  referee,  dismissing  plaintiff's  complaint,  cancel- 
ling a  lien,  and  awarding  the  defendant  a  money  judgment 
upon  a  counter-claim. 

The  facts  are  stated  in  the  opinion. 
Edward  T.  Wood,  for  appellant. 
Frank  E.  Smith,  for  respondent. 

BOOKSTAVER,  J.  —  The  action  was  brought  to  foreclose 
a  mechanic's  lien  on  property  owned  by  defendant. 

In  May,  1886,  the  parties  entered  into  a  written  contract, 
whereby  plaintiff  undertook  to  excavate  a  cellar,  build  a 
cellar-wall,  and  do  certain  other  work  for  defendant  at  a 
fixed  compensation.  This  work  to  be  done  by  a  given  day. 

The  contract  provided  that  the  work  was  to  be  done  in 
accordance  with  specifications  "  verified  by  the  signatures  of 
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the  parties,"  which  were  to  be  "taken  as  part  of  the  con- 
tract." The  specifications  were  not,  in  fact,  signed  by  either 
party.  The  contract  further  provided  that  the  work  was  to 
be  done  "  to  the  full  satisfaction  of  the  architect,"  and  the 
money  was  payable  "  upon  the  order  of  the  architect  on  com- 
pletion of  the  work."  The  architect  refused  to  give  any 
order  or  certificate  that  the  work  had  been  performed. 

It  is  well  settled  that  a  party  wishing  to  review  findings 
of  fact  made  by  a  court  or  referee,  must  prepare  a  case  con- 
taining all  the  evidence,  and  have  it  so  certified  by  the  judge 
or  referee  settling  it.  If  he  omits  to  do  this,  the  findings 
below  are  conclusive  (Wilkinson  v.  Herbert,  13  N.  Y.  St. 
Rep'r  436;  Porter  v.  Smith,  107  N.  Y.  531;  Spence  v. 
Chambers,  39  Hun  193 ;  Hagadorn  v.  Dodge,  2  N.  Y.  St. 
Rep'r  335).  There  is  no  such  certificate  in  this  case,  and 
the  report  of  the  referee  must  be  taken  as  final  on  this 
appeal  as  to  the  facts  found  by  him. 

But  if  this  were  not  so,  we  think  there  was  abundant 
testimony  upon  the  case  presented,  to  justify  the  findings  of 
the  referee. 

The  principal  questions  litigated  were  : 

1st.  Did  the  specifications  set  forth  in  the  answer  form 
a  part  of  the  agreement  between  the  parties? 

2d.  If  the  specifications  formed  no  part  of  the  contract, 
then  had  the  work  mentioned  in  the  body  of  the  contract 
been  substantially  performed? 

3d.  Was  the  architect  justified  in  withholding  his  certi- 
ficate ? 

From  the  evidence  it  appears  by  the  testimony  of  the 
defendant's  witnesses,  Cocheu  and  Pollard,  that  the  specifica- 
tions were  prepared  at  the  same  time  with  the  contract,  and 
were  read  over  to  the  plaintiff,  at  the  time  it  was  signed ; 
and  that  the  reason  why  they  were  not  signed  was  because 
the  plaintiff,  or  his  son,  who  was  present  and  who  signed 
the  contract  in  his  father's  name,  said  it  was  not  necessary. 
The  testimony  also  shows  that  plaintiff  deliberately  refused 
to  perform  the  work  described  in  the  specifications,  saying 
he  "  did  not  care  a  damn  about  the  specifications ;  that  they 
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were  not  signed ;  that  his  counsel  told  him  they  were  no 
good."  It  is  true,  this  is  denied  by  plaintiff ;  but  there  is 
certainly  evidence  enough  to  justify  the  findings  of  the 
referee,  that  the  specifications  were  adopted  by  the  parties 
as  a  part  of  the  contract  when  the  agreement  was  executed ; 
that  the  plaintiff  never  substantially  performed  the  agree- 
ment ;  that  he  abandoned  the  work  before  such  perform- 
ance ;  and  that  the  action  of  the  architect,  in  refusing  to 
give  plaintiff  the  order  required  by  the  agreement  before 
the  money  became  due  and  payable  to  the  plaintiff,  was  not 
fraudulent,  but  based  upon  an  honest  dissatisfaction  on  his 
part  with  the  work  done. 

Under  this  state  of  facts,  plaintiff  was  not  entitled  to 
maintain  his  action;  and  the  complaint  was  properly  dis- 
missed, because : 

1st.  There  was  not  a  substantial  performance  of  the  con- 
tract (Smith  v.  Brady,  17  N.  Y.  173 ;  Crlacius  v.  Black,  50 
N.  Y.  145;  Woodward  v.  Fuller,  80  N.  Y.  312;  Nolan  v. 
Whitney,  88  N.  Y.  648). 

2d.  Because  the  plaintiff  wilfully  refused  to  perform  a 
part  of  the  work  required  by  the  contract  (  Crane  v.  Kimlall, 
51  N.  Y.  646). 

3d.  Because  of  these  two  facts  he  failed  to  obtain  the 
architect's  certificate  (Byron  v.  Loe,  14  N.  Y.  St.  Rep'r 
823 ;  Barton  v.  Herman,  11  Abb.  Pr.  N.  S.  378 ;  Smith  v. 
Wright,  6  Thomp.  &  C.  694;  G-uidet  v.  The  Mayor,  36 
N.  Y.  Super.  (4  Jones  &  S.)  537;  Cross  v.  Belknap,  24 
Week.  Dig.  256 ;  Doe  v.  Noble,  Id.  557). 

There  being  no  exceptions  to  the  referee's  refusal  to  find 
as  requested  by  plaintiff,  we  cannot  here  review  such 
refusals. 

A  large  number  of  exceptions  were  taken  to  the  admis- 
sion and  rejection  of  testimony.  We  have  examined  all  of 
those  to  which  our  attention  was  particularly  called  on  the 
argument  and  in  appellant's  brief;  and  while  a  number 
of  them  were  undoubtedly  well  taken,  yet  it  is  clear  that 
none  of  the  testimony  received  or  rejected  under  these 
objections  could  have  influenced  the  referee  in  coming  to 
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the  conclusion  he  did  on  the  questions  before  referred  to ; 
and  the  judgment  will  not  therefore  be  reversed  for  these 
errors  (Code  Civ.  Pro.  §  1003). 

The  only  question  remaining  is  in  regard  to  the  counter- 
claim. The  right  to  recover  this  is  based  upon  a  clause  in 
the  contract,  providing  for  a  penalty  of  $20  to  be  enforced 
for  each  and  every  day  the  work  remained  unfinished  be- 
yond the  time  specified  in  the  contract.  This  the  referee 
construed  as  meaning  that  that  amount  had  been  agreed 
upon  as  liquidated  damages  for  each  day's  delay.  The  rule 
seems  to  be  that  such  a  clause  in  a  contract,  where  the 
damages  resulting  from  a  breach  of  it  would  be  uncertain 
and  hard  to  prove,  is  to  be  treated  as  liquidated  damages, 
unless  the  language  of  the  contract  shows  clearly  that  such 
was  not  the  intention  (Sutherland  on  Damages  vol.  I.  pp. 
512,  520 ;  Cotheal  v.  Talmage,  9  N.  Y.  551 ;  O'Donnell  v. 
Rosenberg,  14  Abb.  Pr.  N.  S.  59  ;  Pettis  v.  Bloomer,  21 
How.  Pr.  317 ;  Farnham  v.  Moss,  2  Hall  167).  What  the 
parties  call  a  "penalty"  or  a  "forfeiture"  may  be  held  to 
be  liquidated  damages  if,  under  all  the  circumstances,  such 
appears  to  have  been  the*  intention  ;  and,  on  the  other  hand, 
a  real  penalty  cannot  be  successfully  concealed  behind  the 
words  "  liquidated  damages  "  (Pollock  on  Contracts  p.  407 ; 
Noyes  v.  Phillips,  60  N.  Y.  408;  Sainlis  v.  Ferguson,  7 
C.  B.  716). 

In  this  case  the  fact  of  damage  is  apparent  enough  —  other 
contractors  were  delayed,  time  was  lost  by  defendant,  other 
workmen  had  to  be  employed  and  materials  purchased  by 
defendant.  It  is  also  apparent  that  the  precise  quantum 
of  this  damage  could  not  be  easily  ascertained  or  readily 
proven.  At  the  time  the  contract  was  signed,  the  attention 
of  the  plaintiff  was  directed  to  the  importance  of  having 
the  work  done  at  the  stipulated  day;  and  it  is  reasonable 
to  suppose  it  was  intended  as  liquidated  damages. 

The  judgment  must  therefore  be  affirmed,  with  costs. 

LARREMORE,  Ch.  J.,  and  ALLEN,  J.,  concurred. 
Judgment  affirmed,  with  costs. 
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LENA  MENTZ,  Respondent,  against  NATHAN  J.  NEWWITTER, 

Appellant. 

(Decided  May  18th,  1888.) 

An  auctioneer's  memorandum  of  sale  of  real  property  contained  in  his 
salesbook,  giving  terms  of  sale,  the  date  of  sale,  location  of  property, 
the  successive  bids  with  name  of  final  bidder  under  the  last  bid,  all  in 
abbreviated  form  and  signed  by  him,  is  a  sufficient  compliance  with 
the  statute  of  frauds. 

APPEAL  from  a  judgment  entered  upon  the  report  of  a 
referee. 

The  action  was  brought  to  recover  the  difference  between 
an  alleged  bid  by  defendant  for  premises  at  an  auction  sale 
and  the  amount  at  which  such  premises  were  sold  for  the 
account  of  defendant  after  his  failure  to  complete  the  pur- 
chase. 

The  facts  are  stated  in  the  opinion. 

Jacob  A.  Cantor  and  Greorge  A.  McDermott,  for  appellant. 

Michael  H.  Cardozo,  for  respondent. 

LARREMORE,  Ch.  J.  —  The  plaintiff  was  the  owner  of 
premises  311  East  104th  Street  in  the  City  of  New  York.  On 
the  28th  of  April,  1886,  they  were,  at  plaintiff's  direction, 
put  up  to  be  sold  at  public  auction  by  Mr.  Richard  V.  Har- 
nett,  auctioneer.  The  learned  referee  has  found  as  a  fact 
that  the  defendant  bid  therefor  the  sum  of  $11,800,  and 
that  the  property  was  knocked  down  to  him  at  that  price. 
The  evidence  on  this  point  was  very  convincing,  and  such 
finding  must  govern  on  this  appeal.  Defendant  did  not 
comply  with  the  terms  of  sale  and  refused  to  complete  such 
purchase.  Thereafter,  under  such  original  terms  of  sale, 
the  property  was  exposed  for  sale  by  the  same  auctioneer 
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for  the  defendant's  account,  and  knocked  down  to  a  bidder 
for  the  sum  of  $10,200.  This  action  is  brought  to  recover 
the  difference  between  the  amount  bid  by  defendant  at  the 
first  sale  and  the  amount  realized  on  the  re-sale.  Defend- 
ant's legal  defense  to  such  claim  is  the  statute  of  frauds. 
This  law  requires  that  "  every  contract  for  the  leasing,  for 
a  longer  period  than  one  year,  or  for  the  sale  of  any  lands, 
shall  be  void,  unless  the  contract  or  some  note  or  memo- 
randum thereof,  expressing  the  consideration,  be  in  writing, 
and  be  subscribed  by  the  party  by  whom  the  lease  or  sale  is 
to  be  made."  "  Every  instrument  required  to  be  subscribed 
by  any  party  under  the  last  preceding  section,  may  be  sub- 
scribed by  the  agent  of  such  party  lawfully  authorized." 

It  appears  that  Mr.  Harnett  was  the  properly  constituted 
agent  of  the  owner  for  the  conducting  of  such  sale ;  the 
only  question  is  as  to  the  sufficiency  of  the  paper  signed 
by  him. 

A  principal  may  be  bound  by  her  agent  in  a  case  within 
the  statute  of  frauds,  though  the  agent  sign  merely  his 
own  name,  and  the  principal's  name  does  not  appear  in  the 
instrument.  (Dykers  v.  Townsend,  24  N.  Y.  57.) 

Shortly  after  making  the  sale  of  April  28th,  1886,  to 
defendant,  the  auctioneer  signed  the  following  memorandum 
written  on  a  page  of  his  sales-book: 

"Wed.  28  April '86. 
"  BILL  OE  SALE. 
"  311  E.  104. 


11,000. 

250. 

500. 
11,750. 
11,800. 
J.  A.  Newwitter, 

4  Pine  Street, 


Terms  sale, 

7000 

at  5  per  cent., 

2dM. 

3000 

at  6  per  cent., 

Can  be  paid. 

RICHARD  V.  HARNETT." 

We  think  that  this  paper  satisfied  the  statute  and  will 
uphold  the  contract.     The    veiy   phraseology   of   the   law 
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implies  that  the  legislature  intended  to  allow  for  the 
exigencies  and  haste  of  business.  A  carefully  worded 
agreement  is  not  required ;  a  "  note  "  or  "  memorandum  " 
thereof  is  made  sufficient,  provided  the  consideration  is 
expressed.  Mr.  Harnett's  memorandum  of  the  sale,  though 
consisting  largely  of  abbreviations,  is  perfectly  intelligible 
and  is  complete  in  itself  (see  Foot  v.  Webb,  59  Barb.  38). 

Defendant's  main  argument  against  the  adequacy  of  the 
auctioneer's  memorandum  is  founded  upon  the  case  of 
Wright  v.'  Weeks  (25  N.  Y.  153).  But  there  the  instrument 
relied  on  was  on  its  face  incomplete.  It  provided  for  the 
sale  of  lands  "upon  terms  as  specified,"  thereby  showing 
that  it  was  understood  that  part  of  the  contract  should 
remain  in  parol.  That  case  is  therefore  distinguishable 
from  the  case  at  bar. 

The  case  of  Smith  v.  Jones  (7  Leigh  [Va.]  165),  cited  on 
the  brief  of  the  learned  counsel  for  plaintiff,  is  closely 
analogous  on  the  facts,  and  we  concur  in  the  reasoning  of 
the  opinions  as  well  as  the  results  reached. 

The  judgment  appealed  from  should  be  affirmed,  with 
costs. 

ALLEN  and  BOOKSTAVER,  JJ.,  concurred. 
Judgment  affirmed,  with  costs. 


DANIEL  J.  NOYES,  Respondent,  against  THERESA  A.  ANDER- 
SON et  al.,  Appellants. 

(Decided  May  18th,  1888.) 

In  an  action  to  foreclose  a  mortgage  for  $12,500,  defendant  set  tip  a  sufr- 
sequent  contract,  by  which  plaintiff  agreed  not  to  institute  proceedings 
to  foreclose  the  mortgage  during  defendant's  lifetime,  provided  no  in- 
terest on  prior  mortgages  or  taxes  or  assessments  remained  unpaid  for 
more  than  thirty  days.  An  assessment  of  $23  had  remained  unpaid 
for  about  fourteen  months.  Held,  it  appearing  that  defendant  was  a 
woman  of  seventy  years  of  age,  that  plaintiff  had,  or  she  had  reason  to 
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believe  he  had,  money  of  hers  in  his  hands  with  which  he  might  have 
paid  the  assessment,  and  that  the  assessment  was  promptly  paid  by 
defendant  when  she  had  notice  of  it,  that  the  court  would  not  allow 
plaintiff  to  take  advantage  of  such  default,  and  the  agreement  wa«  a 
good  defense  to  the  action. 

APPEAL  from  a  judgment  of  this  court  directing  fore- 
closure and  sale. 

The  action  was  brought  to  foreclose  a  mortgage  made  by 
defendant  and  John  J.  Anderson,  January  1st,  1884,  to 
plaintiff,  to  secure  $12,500,  payable  January  1st,  1885,  with 
interest  from  the  date.  The  defendant  set  up  in  defense  an 
agreement  executed  between  her  and  the  plaintiff  October 
2d,  1885,  by  which  plaintiff  agreed  not  to  institute  any  pro- 
ceeding to  foreclose  said  mortgage  during  the  life  of  defend- 
ant, so  long  as  certain  prior  mortgages  upon  the  premises 
remained  unforeclosed,  and  no  interest  thereon  remained 
unpaid  for  thirty  days,  and  no  taxes  or  assessments  remained 
unpaid  for  more  than  thirty  days.  It  was  proved  that  an 
assessment  of  $23.08,  confirmed  and  entered  on  March  4th, 
1886,  was  not  paid  until  April  28th,  1887. 

Stephen  C.  Baldwin,  for  appellants. 
E.  L.  Hamilton,  for  respondent. 

J.  F.  DALY,  J.  —  [After  stating  the  facts  as  above.]  — 
The  defendant,  Mrs.  Anderson,  is  upwards  of  seventy  years 
of  age,  and  intrusted  the  care  of  her  property  to  her  son,  by 
whose  oversight  the  trifling  assessment  of  $23.08  was  suf- 
fered to  remain  unpaid  for  more  than  the  period  of  thirty 
days  fixed  by  the  agreement  for  the  payment  of  interest, 
taxes,  and  assessments.  As  the  assessment  was  promptly 
paid  by  defendant  when  she  had  notice  of  it,  and  the  plain- 
tiff has  not  been  prejudiced  by  the  delay,  it  would  seem  in- 
equitable to  permit  the  enforcement  of  the  bond  and  mort- 
gage for  such  a  default.  The  rule  which  might  be  applied 
to  her  covenant  for  the  payment  of  interest  and  taxes  ought 
not  to  be  invoked  with  respect  to  assessments.  In  the  case 
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of  interest,  the  day  of  payment  is  fixed  by  the  terms  of  the 
instruments,  the  bond  and  mortgage,  and  in  the  case  of 
annual  taxes,  the  time  of  payment  is  a  matter  of  public 
notoriety  and  of  custom;  but  it  is  not  so  with  assessments, 
which  are  not  imposed  at  any  stated  times,  and  which  may 
and  are  often  overlooked  for  want  of  notice.  The  reason- 
able construction  of  the  agreement  in  this  case  (where  con- 
sequences resembling  in  some  respects  forfeiture  of  valuable 
rights  will  result  from  the  application  of  a  different  rule) 
would  be  to  allow  defendant  a  reasonable  time  for  payment 
after  notice  of  the  confirmation  of  the  assessments. 

It  must  be  borne  in  mind  that  the  right  to  foreclose  in 
this  case  does  not  grow  out  of  the  terms  of  the  bond  and 
mortgage,  but  of  a  separate  independent  agreement  between 
the  mortgagor  and  mortgagee,  and  it  is  with  respect  to  the 
defendant's  default  under  that  agreement  that  I  think  the 
construction  above  suggested  should  be  applied.  The  amount 
of  the  assessment  is  trifling,  the  consequences  to  the  defend- 
ant are  most  serious,  and  no  wilful  nor  inexcusable  neglect 
is  shown.  It  is  also  proved  that  the  defendant  had  reason 
to  believe  that  plaintiff  had  moneys  in  his  hands  belonging 
to  her  which  he  might  have  applied  to  discharge  the  assess- 
ment. The  facts  of  this  case  are  peculiar,  and  it  is  upon 
those  facts  solely  that  I  base  my  conclusion.  A  forfeiture 
for  non-payment  of  assessments  would  not  be  permitted 
( Q-iles  v.  Austin,  62  N.  Y.  486) ;  and  the  reasons  given  in 
that  case  apply  with  great  force  to  the  present.  I  am  there- 
fore in  favor  of  reversing  this  judgment  and  ordering  a  new 
trial. 

VAN  HOESEN,  J.  —  Mr.  Noyes  has  never  paid  to  Mrs. 
Anderson  the  full  amount  that  he  was  to  pay.  Over  $180 
remain  to  be  paid.  Hankins,  being  the  agent  of  Mrs.  An- 
derson, could  not  make  a  valid  agreement  that  the  $180 
should  be  set  off  against  a  debt  that  he  owed  to  Mr.  Noyes, 
instead  of  being  paid  to  Mrs.  Anderson.  The  result  is  that 
at  the  time  this  action  was  begun  Mr.  Noyes  owed  Mrs. 
Anderson  $180,  and  having  that  money  in  his  hands,  he 
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could  have  protected  himself  from  loss  through  a  sale  of  the 
premises  for  non-payment  of  the  assessment,  by  stepping 
forward  and  paying  the  assessment  out  of  the  moneys  that 
he  held  belonging  to  Mrs.  Anderson.  The  object  of  the 
agreement  is  obvious ;  Mrs.  Anderson  was  to  be  indulged 
so  long  as  Mr.  Noyes's  security  was  not  impaired.  It  would 
be  inequitable  to  allow  Mr.  Noyes  to  withhold  from  Mrs.  An- 
derson money  with  which  the  assessment  could  have  been 
paid;  an  assessment  of  which  he  knew,  and  she  did  not 
know ;  and  then  claim  a  foreclosure  because  the  assessment 
was  not  paid.  He  would  have  run  no  risk  in  paying  the 
assessment  for  the  purpose  of  protecting  his  security.  He 
had  her  money  wherewith  to  pay.  Consequently  he  can- 
not complain  of  her  failure  to  pay. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to 
abide  event. 


RICHARD  S.  ROBERTS,  Respondent,  against  ORRA  CLA- 
RISSA FREEBORN,  Appellant. 

(Decided  May  18th,  1888.) 

In  an  action  for  breach  of  a  covenant  by  a  lessee  to  quit  and  surrender 
the  demised  premises  at  the  expiration  of  the  term  in  as  good  state 
and  condition  as  reasonable  use  and  wear  thereof  would  permit, 
damages  by  the  elements  excepted,  and  restore  them  to  the  condition 
they  were  in  at  the  time  of  the  letting,  it  appeared  that  defendant 
leased  the  premises  to  continue  therein  the  business  of  sugar  refining, 
having  purchased  the  fixtures,  etc.,  of  the  previous  occupant.  No 
evidence  was  given  as  to  the  condition  of  the  building  when  leased, 
save  that  it  was  in  "  perfect  condition,"  and  it  did  not  appear  in  what 
the  deterioration  consisted.  Plaintiff,  after  defendant's  tenancy,  had 
the  building  repaired,  and  leased  it  as  a  warehouse.  The  referee 
allowed  plaintiff  the  full  amount  of  his  carpenter's  bill  for  repairs, 
part  of  which  was  for  putting  in  new  beams  in  place  of  rotten  ones, 
and  fixing  holes  in  the  floor.  Held,  on  appeal,  it  not  appearing  how 
much  of  the  rotting  of  the  beams  was  done  prior  to  defendant's  ten- 
ancy, or  that  the  holes  in  the  floor  were  other  than  those  used  for 
machinery  when  defendant  leased  the  building,  that  a  new  trial  should 
be  ordered. 

VOL.  XIV  — 34 
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APPEAL  from  a  judgment  of  this  court  entered  upon  the 
report  of  a  referee. 

The  action  was  brought  to  recover  damages  for  alleged 
breach  of  a  covenant  contained  in  a  lease  made  by  plaintiff 
to  defendant's  intestate.  The  lease  was  made  on  or  about 
the  first  day  of  February,  1874,  for  a  term  of  one  year  from 
that  date,  and  covered  the  premises  known  as  number  251 
South  Street,  in  the  City  of  New  York,  and  contained  the 
following  clause : 

"  And  at  the  expiration  of  the  said  term,  the  said  party 
of  the  second  part  will  quit  and  surrender  the  premises 
hereby  demised,  in  as  good  state  and  condition  as  reason- 
able use  and  wear  thereof  will  permit,  damage  by  the 
elements  excepted,  and  to  be  restored  to  the  condition  they 
are  in  at  this  time." 

Thereafter,  by  agreement  in  writing  of  the  parties,  it  was 
duly  agreed  that  said  lease  should  be  continued  in  force 
upon  the  same  terms  and  conditions,  up  to  February  1st, 
1879. 

Defendant's  intestate  entered  upon  said  premises  at  or 
about  the  date  of  the  original  lease,  and  continued  as  tenant 
thereof  until  on  or  about  February  1st,  1879.  This  action 
was  not  commenced  until  the  18th  day  of  June,  1881,  and 
plaintiff's  claim  is  that  the  lessee  did  not  quit  and  surrender 
the  premises  in  as  good  condition  as  reasonable  use  and 
wear  thereof  permitted,  damage  by  the  elements  excepted, 
and  did  not  restore  the  premises  to  the  condition  in  which 
they  were  at  the  date  of  the  said  agreement  on  the  first  day 
of  February,  1874  ;  but  in  various  material  particulars  was 
guilty  of  a  breach  of  the  covenant  to  repair  contained 
in  the  instrument,  and  above  quoted. 

Walter  S.  Poor,  for  appellant. 

G-oodrich,  Deady,  $  Plait,  for  respondent. 

LARREMORE,  Ch.  J. —  [After  stating  the  facts  as  above.] 
—  It  is  evident  that  the  crucial  question  to  be  settled  at  the 
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beginning  of  the  trial  in  this  action  was :  What  was  the 
condition  of  the  premises  in  question  at  the  time  of  the 
original  letting  thereof  to  defendant's  intestate  on  or  about 
the  first  day  of  February,  1874  ?  Plaintiff  certainly  could 
not  claim  that  the  lessee  was  bound  to  put  them  into  any 
better  condition  than  when  he  originally  took  them.  The 
lease  required  the  defendant  to  restore  the  building  to  its 
original  condition,  and  the  determination  of  what  this 
original  condition  was,  must  be  the  essential  test  by  which 
to  try  any  claim  that  the  plaintiff  may  assert. 

The  referee  has  found  that  the  building  was  materially 
damaged  during  Mr.  Freeborn's  tenancy,  and  has  reported 
in  plaintiff's  favor  for  what  he  estimates  to  be  the  amount 
of  such  damage.  In  my  opinion  the  weight  of  evidence  was 
strongly  against  such  finding,  and  it  is  the  duty  of  the 
court,  even  on  appeal,  to  interfere  with  it  and  reverse  the 
judgment. 

The  only  evidence  in  the  case  tending  to  substantiate 
plaintiff's  claim  is  his  own ;  and  that  is  of  the  most  general 
character.  He  testifies  that  when  the  lease  was  made  to 
Freeborn,  "  The  walls  of  the  building  were  in  perfect  con- 
dition, and  so  was  the  floor ;  the  windows  and  beams  were 
also  in  perfect  order."  The  plaintiff  does  not  pretend  to  be 
an  expert  builder,  and  the  only  aid  which  the  court  has  in 
determining  what  he  intended  to  convey  by  the  phrase 
"perfect  condition,"  is  his  own  definition:  "I  mean  by 
'  perfect  condition '  the  condition  in  which  the  building  was 
left  at  the  time  of  the  failure  of  the  bankrupt  firm  of  Breck 
&  Schemerhorn.  .  .  .  When  this  lease  was  made,  the  prem- 
ises were  in  the  same  condition  as  when  left  by  Breck  & 
Schemerhorn." 

The  other  witnesses  called  by  plaintiff  had  never  seen  or 
examined  the  building,  so  far  as  the  record  shows,  until 
long  after  the  lease  to  Mr.  Freeborn  was  made,  so  that,  as 
above  stated,  the  only  testimony  upon  which  plaintiff  can 
rely  as  to  the  original  condition  of  the  building,  is  his  own 
bare  assertion  that  the  walls,  floors,  windows,  and  beams 
were  in  perfect  order. 
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To  rebut  this,  a  number  of  witnesses  for  the  defendant 
testified  directly  that  the  premises  were  in  substantially  as 
good  condition  at  the  time  of  the  surrender  of  the  premises 
in  1879,  as  they  were  when  the  lease  was  made  in  1874. 
They  are  corroborated  by  many  facts,  the  truth  of  which 
the  plaintiff  would  be  obliged  to  concede.  The  premises 
had  been  occupied  "since  somewhere  about  1860  or  1865," 
continuously  as  a  sugar  refinery.  When  Mr.  Freeborn  took 
the  lease  in  1874,  it  was  after  a  previous  firm  of  sugar 
refiners  had  failed,  and  he  continued  such  business,  and, 
as  it  seems,  though  it  is  not  expressly  stated,  acquired  the 
machinery  and  fixtures  already  in  the  building,  which  had 
been  used  by  such  insolvent  firm.  It  appears  by  the  testi- 
mony of  both  plaintiff's  and  defendant's  witnesses,  that  the 
general  condition  of  the  floors  throughout  the  building  at 
the  termination  of  Mr.  Freeborn's  tenancy,  was  rotten. 
One  of  plaintiff's  expert  witnesses  testifies  as  follows :  "  The 
floors  were  in  bad  condition,  and  a  great  many  of  the  beams 
were  in  bad  condition,  which  made  it  necessary  to  take  them 
out,  especially  on  the  South  Street  side  ;  some  of  the  beams 
were  rotten,  and  some  not  quite  strong  enough  ;  that  is,  they 
should  have  been  taken  out  and  replaced  by  new  ones ;  that 
is,  I  mean  they  were  saturated  by  this  stuff  that  comes  out 
of  barrels,  and  water  soaked." 

Damages  occasioned  by  the  rotting  of  floors  are  certainly 
not  to  be  included  among  those  on  account  of  which  a  land- 
lord may  claim  under  the  tenant's  covenant  to  repair. 
Rotting  is  usually  the  work  of  time,  and  if  in  the  present 
instance  it  was  superinduced  by  "tin's  stuff," — being  the 
overflow  or  drippings  from  the  tanks  and  receptacles  used 
in  sugar  refining,  —  the  presumption  is,  if  there  be  any  pre- 
sumption about  the  matter  in  default  of  direct  evidence, 
that  more  of  such  deterioration  by  rotting  took  place 
during  the  fourteen  years  of  use  as  a  sugar  refinery*  from 
1860  to  1874,  than  during  the  five  years'  continuation  of 
such  use  by  Mr.  Freeborn,  from  1874  to  1879. 

In  regard  to  certain  openings  and  holes  in  the  floors, 
made  necessary  for  the  insertion  of  machinery  and  the 
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passage  of  belts,  there  can  be  no  doubt  that  many,  if  not  all 
of  the  same,  existed  at  the  time  of  the  making  of  this  lease. 
Defendant's  witnesses  who  were  acquainted  with  the  build- 
ing in  1874  are  unanimous  on  this  point ;  and  the  plaintiff 
himself  admits  it.  Many  of  the  implements  of  machinery 
were  necessarily  set  into  the  floor  and  screwed  down  and 
fastened  there,  and  their  removal  would,  in  the  nature  of 
things,  leave  certain  marks  and  defacements. 

There  are  other  points  that  might  be  cited  which  addi- 
tionally corroborate  defendant's  contention  that  the  building 
was  not  in  "  perfect  condition,"  in  the  absolute  sense  of  that 
phrase,  in  1874;  and  that  it  was  then  in  very  much  the 
same  state  as  when  surrendered  by  defendant's  intestate  at 
the  expiration  of  his  lease.  But  enough  has  been  said  to 
show  that  plaintiff's  bare,  uncorroborated  generalization  as 
to  the  condition  of  the  premises  at  the  time  of  the  original 
letting  should  have  been  disregarded  because  clearly  against 
the  weight  of  evidence.  It  is  also  apparent  that  this  funda- 
mental error  resulted  in  what  would  be  a  very  serious  prac- 
tical injustice  if  this  judgment  were  allowed  to  stand. 

The  plaintiff  testified  that  after  the  defendant's  intestate 
left  the  premises  he  paid  the  sum  of  $913.47  for  a  carpen- 
ter's bill  to  put  the  premises  into  good  and  teuantable  con- 
dition. He  repudiates  the  idea  that  any  of  this  money  was 
expended  in  permanent  alterations  and  in  converting  the 
building  from  a  sugar  refinery  into  a  warehouse.  But  even 
on  his  own  theory  that  this  sum  covered  merely  the  cost  of 
putting  the  building  into  an  ordinary,  tenaiitable  condition 
for  general  purposes,  it  is  evident  that  defendant  is  charged 
with  a  large  amount  in  excess  of  what  could  possibly  be  his 
just  liability.  The  referee  allowed  the  carpenter's  bill  in 
its  entirety,  but  this  covered  the  whole  price  for  labor  and 
materials  necessitated  by  the  rotting  of  the  floors  and  beams, 
and  by  cutting  up  and  defacement  of  floors  on  account  of 
the  insertion  therein  and  attachment  thereto  of  machinery 
and  utensils  of  the  refinery,  which  had  been  made  long  be- 
fore Mr.  Freeborn  ever  saw  the  premises.  The  effect  of  it 
would  be  to  compel  defendant  to  pay  the  whole  cost  of 
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carpenter's  work  required  to  restore  the  building  to  the 
condition  it  was  in  in  1860,  before  it  had  ever  been  used  as  a 
sugar  refinery.  It  is  true  that  the  carpenter  himself  testifies 
that  this  bill  of  his  covered  only  the  repairs  made  necessary 
by  the  damage  to  the  building  occurring  during  Mr.  Free- 
born's  tenancy.  This,  besides  being  as  general  in  its  char- 
acter as  the  plaintiffs  own  testimony,  is  necessarily  pure 
inference.  I  cannot  see  that  such  testimony  has  any  other 
effect  than  to  show  bias  on  the  part  of  the  witness.  He 
was  not  acquainted  with  the  condition  of  the  building  at 
the  time  of  the  making  of  the  lease  in  1874,  and  therefore 
any  opinion  upon  that  subject  which  he  expresses  is  founded 
on  mere  hearsay.  As  above  shown,  the  entire  carpenter's 
bill  paid  by  the  plaintiff  has  been  allowed  by  the  referee 
without  any  deduction,  and  there  is  no  evidence  in  the  case 
which  will  enable  us,  even  if  we  were  so  disposed,  to  reduce 
the  judgment.  No  facts  are  given  tending  to  show  how 
much  of  the  damage  to  the  floors  and  beams  is  attributable 
to  the  rotting  thereof  before  Mr.  Freeborn's  tenancy  began, 
and  the  defacements  of  the  building  by  reason  of  its  original 
fitting  up  as  a  sugar  refinery;  and  how  much  of  such 
damage  can  be  properly  held  to  have  been  occasioned  during 
Mr.  Freeborn's  tenancy. 

This  error,  which  is  embodied  in  the  seventh  finding  of 
fact  of  the  referee's  report,  is  in  itself  sufficient  to  necessitate 
a  new  trial.  But  on  such  trial  it  is  to  be  desired  that,  in 
addition  to  requiring  succinct  and  specific  evidence  of  the 
state  of  the  floors  and  beams  at  the  beginning  of  Freeborn's 
tenancy,  similar  evidence  be  insisted  upon  as  to  the  condi- 
tion of  the  walls  at  the  same  time.  The  only  testimony  on 
this  point  on  the  present  trial  was  that  of  the  plaintiff  him- 
self, and  consisted  of  the  same  vague  and  general  statements 
which  he  gave  in  regard  to  the  floors.  At  least  two  of 
the  defendant's  witnesses  testified  that  the  east  wall  of  the 
building  was,  in  1874,  warped,  out  of  plumb,  and  in  a  dan- 
gerous condition.  Plaintiff's  witnesses  testified  that  in  1879, 
at  the  termination  of  the  lease,  the  building  was  in  such  a 
condition  that  they  were  afraid  it  would  be  condemned  if 
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brought  to  the  notice  of  the  Inspector  of  Buildings.  There 
is  nothing  in  the  case  to  show  that  this  dangerous  condition 
of  the  east  wall  had  been  produced  since  the  commence- 
ment of  Freeborn's  tenancy  except  the  statements  of  the 
plaintiff  above  alluded  to. 

In  my  judgment,  the  weight  of  evidence  on  this  point  is 
almost  as  clearly  against  plaintiff's  contention  as  on  the 
other  in  regard  to  the  floors  and  beams. 

The  judgment  should  be  reversed  and  a  new  trial  ordered, 
with  costs  to  abide  the  event. 

ALLEN  and  BOOKSTAVER,  JJ.,  concurred. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to 
abide  event. 


BERTHA  RODDING,   Respondent,  against  TERENCE  KANE 
et  al.,   Appellants. 

(Decided  May  18th,  1888.) 

A  justice  of  a  District  Court  in  the  City  of  New  York,  before  whom  a 
summary  proceeding  for  recovery  of  real  property  has  been  instituted, 
has  no  jurisdiction  to  determine  the  case  and  sign  a  final  order  after 
the  expiration  of  his  term  of  office.  The  consent  of  the  parties  can- 
not confer  jurisdiction. 

APPEAL  from  an  order  of  the  District  Court  in  the  City 
of  New  York  for  the  Ninth  Judicial  District. 

The  facts  are  stated  in  the  opinion. 

S.  W,  Cowan,  for  appellant. 

JB.  C.  Chetwood,  for  respondent. 

PER  CURIAM.  —  [Present,  LARREMORE,  Ch.  J.,  ALLEN  and 
BOOKSTAVER,  JJ.]  —  In  the  month  of  December,  1887,  the 
Hon.  HENRY  P.  McGowN,  then  justice  of  the  Ninth  Judi- 
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cial  District  Court,  issued  a  precept  in  summary  proceedings 
for  the  possession  of  land  claimed  to  belong  to  Bertha  Rod- 
ding,  and  occupied  by  Terence  Kane  and  others  as  squatters. 

Issue  was  joined  on  the  28th  of  December,  1887,  and  the 
testimony  was  closed  on  that  day,  and  the  case  was,  by  con- 
sent of  the  parties,  adjourned  to  January  4th,  1888,  for  the 
submission  of  briefs. 

The  Hon.  HENRY  P.  McGowN  ceased  to  be  justice  of 
the  Ninth  District  Court  at  the  close  of  the  year  1887,  by 
reason  of  the  expiration  of  his  term  of  office. 

On  the  5th  day  of  January,  1888,  the  late  justice  assumed 
to  decide  this  case  in  favor  of  the  petitioner,  and  signed  a 
final  order  awarding  possession  of  the  premises  to  her ;  and 
delivered  the  order  to  the  clerk  or  deputy  of  the  Ninth 
District  Court. 

The  question  thus  presented  is,  whether,  in  a  summary 
proceeding,  the  justice  instituting  the  same  has  any  author- 
ity or  jurisdiction  to  determine  the  case  and  sign  a  final 
order,  after  the  expiration  of  his  term  of  office. 

Section  26  of  the  Code  of  Civil  Procedure  relates  to 
special  proceedings  before  a  judge  of  a  court  of  record,  and 
not  to  District  Courts. 

Section  52  of  the  Code  provides  that  in  case  of  the  death, 
sickness,  resignation,  removal  from  office,  absence  from  the 
county,  or  other  disability  of  an  officer  before  whom  the 
special  proceeding  has  been  instituted,  where  no  express 
provision  is  made  by  law  for  a  continuance  thereof,  it  may 
be  continued  before  the  officer's  successor.  But  this  does 
not  give  the  former  officer  a  right  to  continue  a  proceeding 
commenced  before  him  during  his  term  of  office,  after  his 
term  ot  office  has  expired. 

,  Section  2246  of  the  Code  provides  that  at  the  time  of 
joining  issue  a  justice  of  the  District  Court,  or,  in  his 
absence,  the  clerk,  may,  by  consent  of  the  parties,  make  an 
order  transferring  the  cause  for  trial  to  a  district  court 
of  an  adjoining  district;  and  section  1390  of  the  Con- 
solidation Act  (L.  1882  c.  410)  provides:  "No  process, 
suit,  judgment,  execution,  or  proceeding  had  before  either 


NEW  YORK  — MAY,  1888.  537 


Toosey  v.  Toosey. 


of  the  courts  held  by  either  of  the  said  justices  shall  abate 
or  be  discontinued  by  reason  of  the  death,  removal  from 
office,  or  vacancy  in  office  of  any  justice,  but  the  respective 
successors  in  office  of  the  said  justices  shall  proceed  to  hear, 
try,  determine,  and  give  judgment  in  and  upon  the  same, 
and  upon  all  matters  arid  things  pending  before  and  unde- 
cided by  their  predecessors  in  office,  with  the  same  powers, 
jurisdiction,  and  authority  as  their  predecessors  had."  From 
this  section  it  is  clear  that  ex-justice  McGowN  had  no 
authority  to  act  in  this  case  after  the  expiration  of  his 
term  of  office. 

It  is  too  well  settled  to  need  the  citation  of  authorities, 
that  the  consent  of  parties  cannot  confer  jurisdiction  where 
none  exists ;  and  therefore  the  consent  of  the  parties  cannot 
avail  the  petitioner  in  this  case ;  and  the  order  was  null 
and  void. 

The  order  must  therefore  be  reversed,  with  costs. 

Order  reversed,  with  costs. 


EDWARD    H.   TOOSEY,   Appellant,   against    JANE    KIPLE 
TOOSEY,  Respondent. 

(Decided  May  18th,  1888.) 

In  an  action  brought  in  New  York  by  a  husband  against  his  wife  for 
separation  on  the  ground  of  abandonment,  it  appeared  that  the  parties 
were  married  in  Pennsylvania  and  resided  there  together;  that  the 
husband  subsequently  took  up  his  residence  in  New  York,  and  the  wife 
refused  to  follow  him,  but  continued  in  Pennsylvania,  such  refusal 
and  continuance  being  the  alleged  abandonment.  Held,  that  the  courts 
of  New  York  had  no  jurisdiction,  the  residence  of  tlie  husband  in  New 
York  not  drawing  with  it  the  residence  of  the  wife  so  as  to  make 
them  both  residents  of  the  state  within  section  17G3  of  the  Code  of 
Civil  Procedure. 

APPEAL  from  an  order  of  this  court  denying  a  motion 
for  confirmation  of  the  report  of  a  referee  and  for  judgment 
thereon. 
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The  facts  are  stated  in  the  following  opinion  delivered 
on  the  hearing  of  the  motion  at  Special  Term. 

J.  F.  DALY,  J.  —  This  is  an  action  brought  by  the  husband 
against  the  wife  for  a  separation  on  the  ground  that  she 
has  abandoned  him. 

The  parties  were  married  in  Pennsylvania,  and  resided 
there  together  until  August,  1886,  wh'en  the  husband  came 
to  New  York  to  reside,  the  wife  refusing  to  follow  him,  and 
always  since  residing  in  Pennsylvania.  The  alleged  aban- 
donment is  her  refusal  to  follow  him  to  this  state. 

Section  1763  of  the  Code  prescribes  the  cases  in  which 
an  action  for  separation  may  be  maintained,  viz. :  1st.  Where 
both  parties  are  residents  of  the  state  when  the  action  is 
commenced.  2d.  Where  the  parties  were  married  within 
the  state,  and  the  plaintiff  is  a  resident  thereof  when  the 
action  is  commenced.  3d.  Where  the  parties,  having  been 
married  without  the  state,  have  become  residents  of  the 
state,  and  have  continued  to  be  residents  thereof  at  least  one 
year ;  and  the  plaintiff  is  such  a  resident  when  the  action 
is  commenced. 

The  case  made  out  by  this  plaintiff  does  not  fall  within 
any  of  the  above  provisions  unless,  as  he  contends,  the  resi- 
dence of  the  husband  at  this  time  in  this  state  draws  the 
residence  of  the  wife  with  it,  and  that  we  are  therefore  to 
hold  that  both  parties  are  residents  of  this  state  at  the 
present  time.  It  is  undoubtedly  the  rule  of  law  that  the 
residence  of  the  husband  is  to  be  deemed  the  residence  of 
the  wife,  but  the  Code  in  the  section  above  quoted  seems 
to  recognize  the  fact  that  the  parties,  although  husband 
and  wife,  may  reside  in  different  states ;  and  has  excluded 
the  case  in  which  there  may  happen  to  be  such  different 
residences  from  the  relief  afforded  by  its  provisions. 

It  is  contended,  however,  that  the  legislature  does  recog- 
nize the  common  law  rule,  and  had  it  in  view  when  framing 
the  section  in  question,  and  intended  that  the  residence  of 
the  husband  in  this  state  should  be  deemed  the  residence 
of  the  wife. 
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This  contention  is  based  in  the  first  place  on  section  1768. 
That  section  provides  that  if  a  married  woman  dwells  within 
the  state  when  she  commences  an  action  against  her  hus- 
band, as  prescribed  in  the  preceding  articles,  she  is  deemed 
a  resident  thereof,  although  her  husband  resides  elsewhere. 
This  provision  was  undoubtedly  designed  to  prevent  the 
argument,  that  a  wife  who  is  an  actual  inhabitant  of  this 
state  should  be  denied  the  rights  of  a  resident  plaintiff 
because  her  husband  resided  elsewhere. 

It  may,  however,  be  argued,  with  great  force,  that  it 
applies  only  to  such  cases  as  may  be  maintained  where  the 
plaintiff  only  is  a  resident  of  this  state  (as  provided  in  sub- 
divisions 2  and  3  of  section  1763),  and  does  not  avoid  the 
effect  of  a  positive  enactment  which  requires,  as  the  sole 
ground  of  jurisdiction,  that  both  parties  shall  be  residents. 

The  contention  is  based,  in  the  second  place,  upon  section 
438  of  the  Code,  providing  for  publication  of  summons. 
Subdivision  4  of  the  section,  as  originally  enacted,  read  as 
follows:  "Where  the  defendant  is  a  resident  of  the  state, 
and  the  complaint  demands  judgment  annulling  a  marriage, 
or  for  a  divorce  or  a  separation."  In  1879  it  was  amended 
so  as  to  read  as  follows:  "Where  the  complaint  demands 
judgment  annulling  a  marriage  or  for  a  divorce  or  a  separa- 
tion." It  is  argued  that  the  legislature  thus  signified  an 
intention  to  permit  jurisdiction  of  actions  against  husband 
or  wife  when  non-residents,  and  that  provision  embraces 
an  action  like  the  present. 

There  can  be  no  question  that  such  intention  was  to  give 
jurisdiction  against  a  non-resident  defendant,  but  section  438, 
like  section  1768,  must  be  read  in  conjunction  with  sec- 
tion 1763,  and  be  deemed  to  apply  to  those  cases  expressly 
mentioned  in  the  latter,  where  an  action  may  be  maintained 
by  the  husband  or  wife  who  is  a  resident  against  the  other 
who  is  a  non-resident.  It  still  does  not  affect  the  case  in 
which  the  sole  ground  of  jurisdiction  is  declared  to  be  the 
residence  in  this  state  of  "  both  parties."  From  the  reading 
of  the  statute  it  seems  to  me  that  the  legislature,  in  making 
jurisdiction  depend  upon  residence  within  the  state,  had  in 


540  COURT   OF   COMMON   PLEAS. 

Valentine  v.  Broadway  &c.  R.  Co. 

view  actual  residence  as  distinguished  from  that  implied  by 
a  mere  legal  fiction.  As  the  defendant  is  not  a  resident, 
and  was  not  married  in  this  state,  and  has  never  at  any  time 
resided  therein  with  plaintiff,  the  case  is  one  not  provided 
for  by  the  statute,  although  the  defendant  has  in  fact  aban- 
doned her  husband. 

From  the  order  entered  on  this  decision,  denying  plain- 
tiff's motion  on  the  ground  that  the  court  had  no  jurisdiction 
of  the  action,  plaintiff  appealed. 

M.  B.  Field,  for  appellant. 

PER  CURIAM. —  [Present,  LARREMORE,  Ch.  J.,  ALLEN 
and  BOOKSTAVER,  J J.j  —  We  think  that  the  question  pre- 
sented on  this  appeal  was  correctly  decided  by  the  court 
below.  The  order  appealed  from  is  affirmed  upon  the  opin- 
ion of  the  Special  Term. 

Order  affirmed. 


JOSEPHINE  G.  VALENTINE,  Respondent,  against  THE  BROAD- 
WAY AND  SEVENTH  AVENUE  RAILROAD  COMPANY, 
Appellant. 

(Decided  May  18th,  1888.) 

In  an  action  for  personal  injuries  caused  by  a  fall,  when  attempting  to 
board  defendant's  horse-car,  the  evidence  showed  that  the  fall  injured 
plaintiff's  spine,  causing  her  pain  in  walking  any  considerable  distance, 
and  also  brought  on  prolapsus  uteri,  which  her  physicians  testified 
might  cause  her  life-long  suffering.  Held,  that  a  verdict  of  §4,000  dam- 
ages should  not  be  set  aside  as  excessive. 

It  is  not  necessarily  negligence  in  law  to  get  upon  a  street-car  while  it  is 
moving  slowly. 

APPEAL  from  a  judgment  of  this  court  entered  upon  the 
verdict  of  a  jury. 

The  action  was  brought  to  recover  damages  for  personal 
injuries  alleged  to  have  been  caused  by  the  negligence  of  a 
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driver  of  defendant's  horse-car  in  suddenly  stopping  the 
same  while  plaintiff  was  in  the  act  of  boarding  the  car, 
occasioning  her  fall  and  the  injuries  in  question.  The  evi- 
dence showed  that  plaintiff,  a  married  woman  having  chil- 
dren nineteen  and  sixteen  years  of  age  respectively,  was  in 
good  health  prior  to  the  accident :  that  she  was  confined  in 
bed  a  month  or  so  as  the  result  of  the  accident ;  that  the 
fall  injured  her  spine,  causing  her  pain  when  walking  any 
considerable  distance,  and  also  resulted  in  prolapsus  uteri, 
which  her  physicians  testified  might  cause  her  life-long  suf- 
fering. The  jury  found  a  verdict  for  plaintiff  for  $4,000. 
From  the  judgment  entered  thereon  defendant  appealed. 

Hoot  $  Strong,  for  appellant. 
Thomas  Jackson,  for  respondent. 

PER  CTJRIAM.  —  [Present,  LARREMORE,  Ch.  J.,  ALLEN 
and  BOOKSTAVER,  J  J.]  —  We  do  not  think  that  we  would 
be  justified  in  disturbing  this  judgment,  upon  the  ground 
that  the  damages  awarded  by  the  jury  to  the  plaintiff  are 
excessive.  The  testimony  indicates  that  the  plaintiff  received 
severe  internal  injuries  which  may  last  for  some  years.  The 
amount  is  not  so  great  as  to  indicate  passion  or  prejudice  on 
the  part  of  the  jury,  and  we  do  not  feel  inclined  to  inter- 
fere with  the  judgment,  upon  the  ground  of  excessiveness  of 
damages. 

And  we  see  no  reason  for  reversing  the  judgment  upon 
any  other  ground.  The  case  was  submitted  to  the  jury  by 
the  court  in  a  charge  which  was  particularly  favorable  to 
the  defendant.  There  was  sufficient  evidence  to  take  the 
case  to  the  jury  upon  the  questions  of  the  defendant's  neg- 
ligence and  the  contributory  negligence  of  the  plaintiff. 
We  would  not  be  warranted  in  disturbing  the  decision  of 
the  jury  upon  the  evidence  as  to  these  questions. 

There  was  one  exception  to  the  charge  of  the  court.  It 
was  to  that  part  of  the  charge  which  instructed  the  jury 
that  it  is  not  necessarily  negligence  in  law  to  get  upon  a 
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street-car  while  it  is  moving  slowly.     This  was  not  error 
(Eppendorf  v.  Brooklyn  City  £c.  R.  Co.,  69  N.  Y.  195). 

Judgment  affirmed,  with  costs. 


BERNARD  CAHN  et  al..  Respondents,  against  JACOB  GOTT- 
SCHALK, Appellant. 

(Decided  June  4th,  1888.) 

In  an  action  to  restrain  the  use  of  a  trade-mark  and  for  an  account  of 
profits  from  its  use  by  defendant,  it  appeared  that  plaintiffs,  liquor 
sellers,  registered  a  design  trade-mark  bearing  the  words  "  Maryland 
Club  Rye  Whiskey,"  and  applied  it  to  a  certain  kind  of  whiskey  sold 
by  them  in  barrels,  pasting  the  printed  design  on  the  head ;  that  they 
had  other  trade-marks  representing  other  whiskeys  sold  by  them ; 
that  ten  years  after  such  registry,  defendant  used  the  words  "  Mary- 
land Jockey  Club  Rye  Whiskey,"  stencilling  them  on  barrel-heads  with 
a  design  entirely  different  from  plaintiffs'.  Held,  that  plaintiffs  were 
entitled  to  a  trade-mark  in  the  words  "  Maryland  Club  Rye  Whiskey," 
they  not  indicating  quality,  but  origin  and  ownership,  notwithstand- 
ing plaintiffs  had  other  marks  to  represent  other  whiskeys ;  and  that 
defendant's  mark  constituted  an  infringement,  though  the  design  used 
by  him  was  different. 

Plaintiffs'  design  trade-mark  contained  the  words  "  Pure  Old  Rye  Whis- 
key." Held,  that  the  falsity  of  such  statement  was  not  proven  by  the 
facts  that  whiskey  which  was  sold  under  such  trade-mark  was  mixed 
or  blended,  and  that  it  was  diluted  with  water,  it  not  appearing  that 
commercially  "pure"  whiskey  is  understood  to  be  whiskey  of  the 
strength  indicated  by  the  government  test. 

The  use  of  the  word  on  a  trade-mark  of  "  Pat.,"  followed  by  the  date  of 
registering  the  trade-mark,  will  not  vitiate  it,  where  it  appears  that 
the  word  was  not  used  to  deceive  the  public. 

Plaintiff,  after  knowledge  by  his  agent  of  the  infringement  of  his  trade- 
mark, delayed  for  five  years  to  bring  his  action  for  an  injunction  and 
for  an  accounting  of  profits.  Held,  that  he  was  barred  by  his  laches 
from  recovering  profits. 

A  partnership,  resident  in  another  state,  whose  firm  name  includes  the 
fictitious  use  of  the  word  "  Company,"  doing  business  in  this  state 
through  a  local  agent,  is  not  within  section  3G3  of  the  Penal  Code, 
forbidding  the  fictitious  use  of  the  word  "  Company." 

APPEAL  from  a  judgment  of  this  court  entered  upon  the 
report  of  a  referee. 
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The  facts  are  stated  in  the  following  opinion  delivered 
upon  trial  of  the  action  by  the  referee,  STEPHEN  H.  OLIN, 
Esq. 

Since  1872  the  plaintiffs  have  sold  whiskey  in  barrels 
marked  "  Maryland  Club  Rye  Whiskey."  Since  1882  the 
defendant  has  offered  for  sale  whiskey  in  barrels  marked 
"Maryland  Jockey  Club  Rye  Whiskey."  This  action  is 
brought  to  restrain  the  use  of  these  words.  The  issues 
tried  are  whether  the  plaintiffs  have  a  trade-mark  in  the 
name  "  Maryland  Club  Rye  Whiskey,"  whether  the  defend- 
ant has  infringed  this  trade-mark,  and  whether  the  plaintiffs 
stand  in  such  an  attitude  as  entitles  them  to  the  aid  of  a 
court  of  equity  in  restraining  an  infringement. 

It  is  very  clear,  upon  the  whole  evidence,  that  the  plain- 
tiffs applied  the  name  "  Maryland  Club  Whiskey "  to  an 
article  in  which  they  dealt,  as  a  designation  by  which  it 
was  to  be  known  to  dealers  and  to  the  public,  and  it  is 
clear  that  the  result  has  agreed  with  their  intention,  and 
that  this  article  of  their  manufacture  has  been  widely  dealt 
in  under  the  designation  chosen  by  them,  and  that  it  is 
bought  and  sold  under  this  designation  and  thereunder  is 
well  known  to  the  public. 

The  defendant  contends  that  the  name  employed  cannot 
be  a  trade-mark,  on  the  ground  that  it  indicates  quality  or 
use,  and  not  origin  and  ownership,  under  the  authority  of 
Corwin  v.  Daly  (7  Bosw.  222)  and  Bininger  v.  Wattles  (28 
How.  Pr.  206).  In  Corwin  v.  Daly  the  words  claimed  as  a 
trade-mark  were  "Club  House  Gin."  It  was  testified  that 
"  Club  House  "  had  been  used  to  designate  superior  quality 
in  gin  and  other  articles  for  twenty  years  in  London  and 
Dublin,  and  all  the  witnesses  concurred  in  the  opinion  that 
it  was  a  name  for  mere  quality.  The  court  Sciy,  "  the  evi- 
dence in  this  case  shows  the  constant  use,  for  a  quarter  of  a 
century,  of  those  words  to  indicate  a  superior  quality,  in- 
cluding the  article  in  question  (gin),  being  in  fact  the 
natural  result  of  the  high  standard  required  in  such  institu- 
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tions.  It  meant  no  more  than  Royal,  Imperial,  or  Princely 
would  do." 

In  Bininger  v.  Wattles,  BRADY,  J.,  says,  "  The  plaintiff  in 
this  case  has  no  property  in  the  title  '  Old  London  Dock 
Gin.'  These  words  do  not  denote  the  goods  or  property, 
or  particular  place  of  business  of  the  plaintiff,  but  only  the 
nature,  kind,  or  quality  of  the  article  in  which  he  deals." 

The  case  at  bar  is  readily  distinguished  from  these  au- 
thorities. The  words  "Maryland  Club"  have  not  been 
used,  so  far  as  appears,  to  denote  excellence,  nor  do  they 
indicate  that  the  whiskey  was  used  in  or  made  for  the 
Maryland  Club.  They  have  been  arbitrarily  chosen  by  the 
plaintiffs  to  designate  particular  merchandise  sold  by  them, 
they  have  become  widely  known  as  affixed  to  the  plaintiffs' 
merchandise,  and  in  this  sense  have  come  to  denote  their 
goods.  "  A  name  which  does  not,  in  itself,  indicate  what  an 
article  is  or  what  are  its  qualities  or  component  parts,  but 
which  is  invented  or  adopted  by  a  manufacturer  solely  for 
the  purpose  of  distinguishing  his  products,  and  whose  exclu- 
sive appropriation  to  that- purpose  in  no  way  restricts  others 
from  properly  describing  similar  articles  produced  by  them, 
may  be  appropriated  as  a  trade-mark  and  protected  as  such  " 
(RAPALLO,  J.,  in  Selchow  v.  Baker,  93  N.  Y.  59,  63). 

The  defendant  contends  that  this  recent  and  authorita- 
tive definition  does  not  apply,  because  the  name  was  not 
adopted  solely  for  the  purpose  of  distinguishing  the  plain- 
tiffs' products,  but,  on  the  contrary,  was  adopted  to  indicate 
grade  or  quality,  and  not  ownership.  The  evidence  on  this 
point  is,  that  in  August,  1872,  the  plaintiffs  registered  in 
the  patent  office  two  trade-marks.  One  bore  the  words 
"  Maryland  Club  Rye  Whiskey,  C.  B.  &  Co.,  Special  Trade- 
Mark,"  surrounding  the  seal  of  the  State  of  Maryland,  a 
monogram,  and  a  representation  of  a  club  or  clover  leaf. 
The  other  trade-mark  was  different  in  design,  but  contained 
the  plaintiffs'  names.  The  name  "Maryland  Club  Whiskey" 
was  used  only  with  the  first  trade-mark,  of  which  it  formed 
a  part.  Under  the  second  were  sold  six  other  grades  of 
whiskey  which  were  known  respectively  as  "  Original  Mar- 
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tin,"  "  Imperial  Wedding,"  "  Washington  County  Cabinet," 
"W.  C.  Maryland,"  "Old  Continental,"  and  "Standard 
Belt."  One  of  the  defendants  testified  that  the  whiskeys 
were  of  different  qualities,  and  the  names  were  given  to 
them  to  indicate  the  different  qualities.  Britton,  the  plain- 
tiffs' New  York  agent,  testified  that  the  different  names 
were  used  by  the  plaintiffs  to  distinguish  different  grades. 
Upon  this  testimony  it  is  claimed  that  the  rule  laid  down 
in  The  Royal  Baking  Powder  Co.  v.  Sherill  (93  N.  Y.  331) 
applies.  The  principle  is  there  stated  that  there  can  be  no 
exclusive  right  to  the  use  of  words  or  marks  which  have 
110  relation  to  the  origin  or  ownership  of  goods,  and  are  only 
meant  to  indicate  their  quality  or  grade.  Now  it  cannot 
be  said  that  the  name  "  Maryland  Club  Whiskey  "  has  been 
only  used  to  indicate  quality  or  grade.  The  witness  Britton 
says,  "  It  is  used  because  it  is  a  popular  brand ;  it  is  used 
in  consequence  of  its  popularity,  as  well  as  to  distinguish 
it,"  and  the  whole  evidence  showed  that  the  name  was  used 
to  distinguish  this  particular  quality  of  whiskey,  sold  by 
the  plaintiffs,  from  all  other  whiskeys,  primarily  from  all 
not  made  by  the  plaintiffs,  and,  afterward,  from  all  other 
whiskeys  of  their  manufacture.  I  can  see  no  reason  why 
such  a  name  should  not  be  a  trade-mark.  No  rule  exists 
that  a  person  shall  not  have  more  than  one  trade-mark,  and 
if  any  one  has  several  applied  to  articles  of  a  different  kind 
or  quality,  he  will  almost  necessarily  use  the  trade-marks  to 
distinguish  from  each  other  his  goods  so  diversely  marked. 
He  will  not,  therefore,  lose  his  rights.  A  trade-rmark  ap- 
plied to  only  a  portion  of  a  manufacturer's  products  will 
not  become  invalid  simply  because,  besides  its  function  of 
denoting  the  origin  or  manufacture  of  the  goods,  it  may 
further  be  used  in  the  manufacturer's  business  to  distinguish 
the  goods  to  which  it  is  applied  from  others  of  his  goods 
not  so  marked. 

In  Grillott  v.  Esterbrook  (47  Barb.  455)  the  defendant  was 

enjoined  from  marking  his  pens  with  the  figure  "303,"  a 

mark  used  by  the  plaintiff  to  distinguish  certain  of  his  pens 

from  those  of  different  size  and  quality.     The  judgment  was 
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affirmed  by  the  Commission  of  Appeals  (48  N.  Y.  347),  on 
the  ground  that  the  number  "  303  "  was  selected  and  used 
by  the  plaintiff  as  his  trade-mark,  to  indicate,  in  connection 
with  his  name,  the  origin  and  ownership  of  the  pens,  and 
not  to  designate  their  quality  merely.  It  is  well  settled 
that  no  one  can  appropriate  words  in  commerce  which  in 
themselves  indicate  the  character,  kind,  quality,  or  compo- 
sition of  an  article  of  manufacture,  as  "  Ferro-Phosphorated 
Extract  of  Calasaya  Bark"  (Caswell  v.  Davis,  58  N.  Y. 
223)  ;  nor  can  a  trade-mark  exist  in  arbitrary  symbols  which 
the  manufacturer  has  only  employed  to  designate  the  dif- 
ferent qualities  of  his  goods,  as  was  the  case  Avith  the  letters 
"  A.  C.  A.,"  in  Manufacturing  Co.  v.  Farmer  (101  U.  S. 
51),  or  with  the  words  "  Galen,"  "  Lake,"  "  Cylinder,"  and 
"Wayne,"  in  Stokes  v.  Landgraff  (17  Barb.  608).  But 
when  the  words  in  themselves  do  not  indicate  quality  or 
composition,  and  have  been  employed  to  mark  goods  of  a 
particular  manufacturer,  there  is  no  authority  for  holding 
that  they  cannot  be  considered  a  trade-mark  merely  because, 
being  applied  only  to  goods  of  a  certain  quality,  they  neces- 
sarily distinguish  goods  of  that  quality  from  others  made  by 
the  same  manufacturer  (Browne  Trade-marks  §§  153-160). 

The  plaintiffs'  trade-mark  seems  to  be  the  name  of  an 
institution  and  not  a  place.  The  decisions  relating  to  the 
use  of  geographical  names  as  trade-marks  do  not,  therefore, 
apply;  I  think  that  the  plaintiffs  have  established  the  right 
to  a  trade-mark  in  the  words  used  by  them. 

The  defendant  contends  that  he  has  not  been  guilty  of 
an  infringement.  The  plaintiffs  have  been  accustomed  to 
place  upon  the  head  of  each  barrel  of  the  Maryland  Club 
Whiskey,  a  copy  of  their  filed  trade-mark,  printed  upon 
white  paper  about  six  inches  square  ;  the  plaintiffs'  initials, 
"C.  B.  &  Co.,"  form  part  of  this  design.  Below  this,  and 
occupying  rather  more  than  half  the  barrel-head,  are  the 
words  "Maryland  Club  Rye  Whiskey."  The  defendant 
paints  his  barrel-heads  yellow,  and  stencils  thereon  in  black 
the  words  "  Maryland  Jockey  Club  Rye  Whiskey,"  in  such 
a  way  that  the  words  "  Maryland  "  and  "  Whiskey  "  form  a 
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circle  round  the  barrel-head  in  letters  an  inch  and  one-half 
high,  the  word  "  Club  "  appears  in  letters  two  and  a  half 
inches  high,  and  the  word  "  Jockey "  is  printed  in  letters 
seven-eighths  of  an  inch  high.  No  dealer's  name  or  place 
of  manufacture  is  indicated  on  the  defendant's  barrel-head. 
The  barrel-heads  are  not  likely  to  be  mistaken  for  each 
other  by  any  one  who  examines  them  with  any  attention. 
On  the  other  hand,  a  person  who  knew  the  plaintiffs' 
whiskey  from  its  name,  but  was  not  acquainted  with  the 
form  in  which  its  trade-mark  appears  upon  the  barrel,  might 
readily  suppose  that  the  defendant's  barrel  contained  Mary- 
land Club  Whiskey.  There  is  no  proof  that  any  one  has 
been  deceived  by  the  defendant's  acts,  but  when  a  trade- 
mark consists  of  words,  it  is  not  necessary  to  show  that 
fraud  has  been  accomplished  or  even  intended.  The  words 
cannot  be  used  by  another  in  any  form  when  applied  to 
similar  articles  (JSier  v.  Abrahams,  82  N.  Y.  519). 

It  may  be  said  that  this  case  is  an  illustration  of  the 
justice  of  this  rule.  The  plaintiff  and  the  defendant  both 
sell  whiskey  in  barrels  to  dealers,  who  sell  it  by  the  glass 
or  the  bottle.  Often  only  the  first  purchaser  will  see  the 
barrel-head,  while  the  consumer  knows  the  brand  of  whiskey 
only  from  labels  upon  the  bottle,  or  from  signs  put  in  the 
bar-room.  Although  the  man  who  purchases  whiskey  by 
the  barrel  may  not  himself  be  deceived,  he  will  be  willing  to 
buy  an  article,  which  by  reason  of  its  name  will  satisfy  his 
customers'  demands  for  plaintiffs'  whiskey,  and  the  plain- 
tiffs thus  be  injured.  Clearly,  then,  it  is  possible,  in  such  a 
case,  to  obtain  all  the  benefits  of  an  infringement,  by  an 
adoption  of  the  words  of  a  trade-mark,  with  or  without 
slight  alterations,  and  it  makes  no  difference  in  result, 
whether  or  not  the  form  in  which  the  trade-mark  appears 
on  the  original  package  is  simulated. 

I  think,  therefore,  that  the  defendant  is  shown  to  have 
infringed  the  plaintiffs'  trade-mark,  and  they  are  entitled  to 
an  injunction,  unless  they  have  come  into  court  with  un- 
clean hands  and  guilty  consciences,  and  must  therefore 
be  denied  equitable  relief.  The  cases  where  such  relief 
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has  been  refused  are  summarized  by  Judge  EARL  in  Hen- 
nessey v.  Wheeler  (69  N.  Y.  271,  275),  as  "cases  where  the 
trade-mark  is  used  to  deceive  or  impose  upon  the  public,  or 
where  it  is  used  upon  a  spurious,  worthless,  or  deleterious 
compound,  or  where  the  business  in  which  it  is  used  is 
carried  on  systematically  in  a  dishonest  or  fraudulent 
way." 

It  is  contended  that  the  words  "  Pure  Old  Rye  Whiskey," 
forming  part  of  the  registered  label,  contained  a  false  state- 
ment because  the  whiskey  is,  as  one  of  the  plaintiffs  testi- 
fied, "  mixed  "  or  "  blended  "  in  Baltimore.  The  proof  fails 
to  show  that  this  mixing  or  blending  is  anything  more  than 
a  combination  of  different  whiskeys,  and  no  reason  is  shown 
for  believing  that  the  result  of  such  a  combination  may  not 
truthfully  be  called  pure.  The  plaintiff,  Belt,  testified 
upon  cross-examination  that  the  barrels  containing  Mary- 
land Club  Whiskey  bore  one  government  stamp,  that 
whiskey  just  as  it  comes  from  the  distillery  bears  two 
stamps,  that  it  is  distilled  at  high  proof,  and  that  if  the 
proof  be  reduced  by  water,  even  to  the  extent  of  putting 
half  a  gallon  of  water  in  the  barrel,  a  single  stamp  has  to 
be  put  on. 

If  this  testimony  be  taken  most  strongly  as  an  admission 
that  the  plaintiffs'  whiskey  is  to  some  extent  diluted,  it  falls 
short  of  showing  that  the  label  is  false.  A  representation 
made  upon  a  trade-mark  that  an  article  is  pure,  is  to  be  un- 
derstood as  affirming  purity  in  the  sense  ordinarily  required 
in  commercial  dealings,  not  absolute  purity  as  attested 
by  chemical  analysis.  •  There  are  some  admixtures  which 
would  obviously  destroy  the  purity  of  whiskey,  but  it  cannot 
be  said  that  a  dilution  with  water  would  have  that  effect, 
in  the  absence  of  proof  that  in  commercial  transactions 
pure  whiskey  is  understood  to  be  whiskey  of  the  proof 
indicated  by  two  government  revenue  stamps.  Fraudulent 
dealing  must  be  proved,  and  is  not  to  be  presumed. 

Indeed,  as  the  fact  that  a  barrel  bears  but  one  stamp  is 
patent  to  every  purchaser,  it  would  seem  improbable  that 
the  label,  "  Pure  Old  Rye  Whiskey,"  was  understood  in  the 


NEW  YORK— JUNE,  1888.  549 

Cahn  v.  Gottschalk. 

trade  as  signifying  whiskey  of  the  purity  indicated  by  two 
stamps. 

I  think,  too,  that  the  defendant  has  failed  to  show  that 
the  statements  in  the  label  printed  by  the  plaintiffs  to  be 
pasted  by  their  customers  upon  bottles  of  the  Maryland 
Club  Whiskey,  are  false. 

As  part  of  the  plaintiffs'  registered  label,  there  appear 
in  very  small  letters,  the  words  "  Pat.  Aug.  13th,  1872."' 
It  is  claimed  that  this  must  be  taken  as  a  false  affirmation 
that  the  whiskey  was  patented.  I  do  not  think  it  amounts 
to  this.  As  used  upon  the  barrels  of  whiskey,  it  is  almost 
impossible  that  it  could  suggest  to  any  one  this  idea.  The 
words  were  not  used  in  such  a  way  as  naturally  to  indicate 
the  existing  or  present  protection  to  the  whiskey  of  a  pa- 
tent, as  in  N.  Y.  Card  Co.  v.  Union  Card  Co.  (39  Hun  611). 
The  words  seem  to  indicate  the  date  of  registry  of  the 
trade-mark,  and  not  to  have  been  used  for  the  purpose  of 
deceiving  the  public,  and  this  explanation,  which  is  con- 
sistent with  truth  and  honesty,  is  the  most  reasonable,  and 
the  court  will  not,  for  the  mistaken  use  of  these  words  upon 
a  label,  refuse  the  plaintiffs  relief  (Insurance  Oil  Tank  Co. 
v.  Scott,  33  La.  Ann.  946 ;  Browne  Trade-marks  87). 

It  is  claimed  that  the  plaintiffs  have  offended  against 
section  363  of  the  Penal  Code  because  they  have  but  two 
partners,  and  use  the  firm  name  of  Cahn,  Belt,  &  Co.  The 
plaintiffs  have  resided  in  Baltimore  and  carried  on  business 
there.  They  have  employed  an  agent  in  this  state.  I  do 
not  believe  that  this  penal  statute  can  be  so  construed  as 
to  make  what  they  have  done  in  this  respect  a  crime,  even 
if  chapter  347  of  the  laws  of  1849  does  not  apply  to  the 
case.  This  statute  expressly  allows  foreign  commercial 
co-partnerships  to  use  their  styles  or  firms  in  this  state. 

The  agent  for  the  plaintiffs  has  known  for  almost  five 
years  of  the  sale  of  whiskey  under  the  title  of  Maryland 
Jockey  Club.  He  has  for  that  period  known  the  signs  and 
the  barrel-head  used  by  the  defendant.  It  would  at  any 
time  have  been  easy  for  him  to  learn  that  the  defendant  sold 
the  whiskey  so  marked.  Under  these  circumstances,  the 
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delay  in  bringing  this  suit  is  such  laches  as  disentitles  the 
plaintiffs  to  an  accounting  of  profits  (McLean  v.  Fleming, 
96  U.  S.  245 ;  Beard  v.  Turner,  13  L.  T.  N.  S.  747 ;  Browne 
Trade-marks  §  497). 

The  plaintiffs  should  have  judgment  granting  the  injunc- 
tion prayed  for,  and  with  costs,  but  without  a  reference  to 
take  an  account  of  the  profits. 

From  the  judgment  for  plaintiffs  entered  upon  this  de- 
cision defendant  appealed. 

W.  J,  Townsend,  for  appellant. 
Thomas  B.  Odell,  for  respondent. 

PER  CURIAM.  —  [Present,  J.  F.  DALY  and  VAN  HOESEN, 
JJ.]  —  All  the  points  involved  in  this  case  have  been  so  fully 
and  satisfactorily  discussed  and  disposed  of  in  the  opinion 
of  the  referee  from  whose  decision  this  appeal  is  taken,  that, 
in  affirming  the  judgment,  as  we  feel  bound  to  do,  we  place 
our  affirmance  upon  the  grounds  stated  in  said  opinion. 

Judgment  affirmed,  with  costs. 


JAMES  A.  FICKETT,  as  Executor  etc.  of  Hannah  Tobias, 
Deceased,  Appellant,  against  ANN  ELIZA  COHU,  Exec- 
utrix etc.  of  Silas  Tobias,  Deceased,  et  al.,  Respondents. 

(Decided  June  4th,  1888.) 

A  will  gave  to  testator's  widow  the  use,  for  a  residence,  of  certain  premi- 
ses. Held,  that  it  was  the  duty  of  the  trustee  under  the  will  to  keep 
such  premises  in  a  tenantable  condition  and  to  make  necessary  repairs, 
but,  for  a  failure  so  to  do,  the  widow's  remedy  would  be  an  application 
for  the  removal  of  the  trustee;  she  had  no  right  to  make  the  repairs 
herself  and  look  to  the  trustee  for  indemnity. 

The  will  gave  to  the  widow  "  one-third  of  the  net  Income  of  all  the  real 
estate  .  .  .  after  all  taxes,  assessments,  and  interest  thereon  is  paid." 
ffeld,  that  she  was  entitled  to  one-third  of  the  difference  between  the 
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gross  receipts  of  the  property  and  the  amount  of  taxes,  assessments, 
and  interest  on  mortgages,  and  that  the  expenses  for  repairs,  com- 
missions, insurances,  etc.,  should  be  paid  out  of  the  other  two-thirds. 
It  appeared  that  the  attorney  in  fact  for  the  widow,  for  many  years, 
called  on  the  trustee  semi-annually,  examined  in  detail  the  accounts, 
and  gave  receipts  in  full,  after  receiving  only  one-third  of  the  difference 
between  the  net  income  and  the  amount  of  all  the  charges  and  expenses 
connected  with  the  management  of  the  estate,  but  that  he  subsequently 
objected  to  signing  a  receipt  "in  full"  and  made  it  "on  account." 
Held,  that  the  mistake,  if  any,  was  one  of  law,  and  the  rule  of  accounts 
stated  should  apply  up  to  the  time  of  the  objection  by  the  attorney ; 
but  from  such  time  the  widow  was  entitled  to  an  accounting  of  the 
income  due  her  under  a  correct  construction  of  the  terms  of  the  will 


APPEAL  from  a  judgment  of  this  court  entered  upon  the 
report  of  a  referee  dismissing  plaintiff's  complaint. 

The  action  was  commenced  by  the  service  of  a  summons 
in  July,  1869.  The  original  plaintiff  was  Hannah  Tobias, 
the  widow  of  Silas  Tobias,  deceased.  The  complaint  set 
up  quite  a  large  number  of  alleged  grounds  or  causes  of 
action ;  it  was  not  demurred  to,  and  all  the  issues  raised  by 
the  pleadings,  except  such  of  the  same  as  were  abandoned 
by  the  plaintiff,  were  litigated  on  the  trial. 

The  said  Silas  Tobias  left  his  last  will  and  testament,  in 
which  he  provided,  among  other  things,  as  follows :  "  First : 
I  give,  devise,  and  bequeath  unto  my  beloved  wife  Hannah, 
all  the  household  furniture  now  in  use  in  my  house,  in  use 
by  myself  and  her,  and  all  the  jewelry,  of  whatever  nature 
or  kind  soever  it  may  be,  in  use  by  her  or  myself,  and  one- 
third  of  the  net  income  of  all  the  real  estate  that  to  me 
now  belongs  or  to  me  may  at  the  time  of  my  decease  belong, 
after  all  taxes,  assessments,  and  interest  due  thereon  is 
paid,  to  have  and  to  hold  said  net  third  of  the  income  of 
said  real  estate  during  her  natural  life.  The  proportion 
thereof  to  commence  to  be  paid  to  her  six  months  after  my 
decease,  and  to  continue  to  be  paid  her  every  six  months 
thereafter  until  her  decease,  when  the  same  shall  cease, 
and  shall  then  go  and  be  paid  to  my  heirs  as  hereinafter 
stated."  The  will  appointed  James  G.  McAdam,  Francis 
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Lippett,  and  Ann  Eliza  Cohu,  one  of  these  defendants,  his 
executors. 

By  a  codicil  subsequently  made  and  published,  said  tes- 
tator provided,  among  other  things,  as  follows :  "  I  hereby 
grant,  give,  and  bequeath  to  my  beloved  wife  Hannah,  in 
addition  to  the  provision  made  for  her  in  my  last  will  and 
testament  hereto  annexed,  and  hereby  order  and  direct  the 
executors  in  my  said  will  named,  the  survivors  or  survivor 
of  them,  to  give  to  my  said  wife  the  free  use  and  enjoyment 
of  the  following  apartments  in  the  house  known  as  number 
615  Fourth  Street  in  the  City  of  New  York  as  a  residence : 
1st,  the  back  dwelling  room  in  the  third  story  of  the  said 
house ;  2d,  the  whole  of  the  first  floor  of  said  house ;  3d,  the 
kitchen  of  said  house,  with  the  right  to  the  front  basement 
and  yard,  now  in  the  use  and  enjoyment  of  herself  and  me, 
for  the  same  purposes  now  occupied  and  enjoyed  by  herself 
and  me  at  the  date  hereof ;  to  have  and  to  hold  the  same 
during  the  full  period  of  her  natural  life  until  after  her 
death  and  burial.  .  .  .  And  I  further  order  and  direct 
that  my  said  wife  may,  at  her  election,  have,  in  lieu  of  the 
residence  hereby  provided,  such  other  or  different  suitable 
residence  in  any  other  house  belonging  to  me  at  the  time 
of  my  decease."  All  the  said  executors  named  in  said  will 
qualified  as  such ;  but  the  said  McAdam  and  the  said  Lip- 
pett died  many  years  ago. 

Justus  Palmer,  for  appellant. 
Thomas  Darlington,  for  respondent. 

LARREMORE,  Ch.  J.  —  [After  stating  the  facts  as  above.] 
—  The  most  important  question  litigated  in  this  action  is  one 
of  accounting  between  the  defendant  Cohu  as  trustee  under 
the  will  of  Silas  Tobias,  deceased,  with  Hannah  Tobias,  his 
widow ;  but  there  are  joined  with  it  in  the  complaint  several 
counts  for  damages  suffered  by  said  Hannah  Tobias  from 
the  said  Ann  Eliza  Cohu  by  reason  of  alleged  malfeasance 
and  misfeasance  of  the  latter  in  her  capacity  of  trustee. 
These  claims  for  damages  can  be  more  readily  disposed  of 
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and  will  be  considered  first.     Two  of  them  were  abandoned 
on  the  trial,  and  the  three  remaining  ones  are :  — 

(a)  For  the  recovery  of  money  spent  by  Hannah  Tobias 
in  repairing  and  putting  into  tenantable  order  the  premises 
number  615  Fourth  Street,  in  a  portion  of  which  the  said 
Hannah  Tobias  was  given  a  right  of  residence  during  her 
life. 

(b)  A  claim  for  the  recovery  of  damages  by  reason  of 
the  said  Cohu  having  rented,  for  business  purposes,  a  por- 
tion of  the  yard  of  the  said  Fourth  Street  house. 

(c)  A  claim  for  the  recovery  of  damages  for  the  failure 
of  the  executrix  to  keep  in  repair  and  tenantable  order  said 
house  and  lot  number  615  Fourth  Street. 

Undoubtedly  it  was  the  duty  of  the  trustee  to  keep  the 
premises  in  a  tenantable  condition,  and  to  make  such  repairs 
as  from  time  to  time  became  necessary.  But  the  fact  that 
she  neglected  this  duty  would  not  give  the  cestui  que  trust 
the  right  to  make  such  repairs  herself  and  look  to  the 
trustee  for  indemnity.  This  would  be  subverting  the  will 
by  substituting  the  action  and  discretion  of  the  cestui  que 
trust  for  that  of  the  trustee.  The  proper  remedy  of  a  cestui 
que  trust  under  such  circumstances  would  be  an  application 
for  the  removal  of  the  trustee  on  the  ground  of  inefficiency 
or  willful  neglect  of  duty.  It  appears  that,  in  regard  to 
this  claim  for  repairs,  the  work  was  ordered  and  paid  for 
by  Mr.  Palmer,  the  present  plaintiff's  attorney  of  record, 
as  so  directed  by  Mrs.  Tobias,  the  cestui  que  trust,  and 
under  written  authority  from  James  G.  Me  A  dam,  one  of 
the  executors.  The  alleged  written  authority  from  said 
McAdam  is  lost.  But,  under  either  view,  Mr.  Palmer's 
power  to  bind  the  estate  would  have  been  insufficient. 
The  cestui  que  trust,  as  above  shown,  could  not  authorize 
or  contract  for  repairs  to  the  trust  estate,  and  the  written 
authority  from  McAdam  was  invalid  because  he  was  acting 
as  a  trustee ;  and  it  is  a  familiar  rule  that  the  concurrent 
action  of  all  the  trustees  is  necessary  to  make  a  transaction 
valid  and  binding,  and  that  one  trustee  cannot  bind  his 
associates  by  his  individual  act. 
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As  to  the  alleged  causes  of  action  above  designated  as 
"  (b)  "  and  "  (c),"  it  is  sufficient  for  a  decision  of  this  ap- 
peal to  say  that  no  evidence  was  offered  to  show  wherein 
and  to  what  extent  the  cestui  que  trust  suffered  damage. 
And  I  am  of  opinion  that  the  result  reached  by  the  referee 
in  dismissing  the  complaint  as  to  all  said  alleged  causes  of 
action  for  damages  was  correct. 

There  remains  the  question  of  the  accounting,  which  is  a 
much  more  difficult  one.  The  controversy  arises  almost 
entirely  from  the  meaning  to  be  given  to  the  words  "net 
income  "  under  the  will  of  Silas  Tobias.  The  testator  gives 
to  his  wife  "  one-third  of  the  net  income  of  all  the  real  es- 
tate that  to  me  now  belongs,  or  that  to  me  may  at  the  time  of 
my  decease  belong,  after  all  taxes,  assessments,  and  interest 
due  thereon  is  paid."  It  seems  that  during  the  whole  life- 
time of  Hannah  Tobias  the  trustee  deducted  from  the  gross 
income  of  the  estate  all  the  charges  and  expenses  connected 
with  its  use  and  management,  including  those  for  repairs, 
commissions,  and  insurance,  and  paid  one-third  of  the  bal- 
ance, so  ascertained,  to  Hannah  Tobias  as  her  share  of  the 
income.  The  contention  on  the  part  of  the  plaintiff  is  that 
the  trustee  should  have  deducted  only  the  taxes,  assess- 
ments, and  interest  on  mortgages  from  the  gross  income, 
paid  one-third  of  that  balance  to  Hannah  Tobias,  and  then 
defrayed  all  other  expenses  out  of  the  two-thirds  of  the  in- 
come remaining.  The  difference  between  the  parties  is, 
practically,  that  Mrs.  Tobias'  share  of  the  income  during 
her  life  was  charged  with  and  made  to  pay  a  proportion  of 
the  amounts  expended  for  repairs,  commissions,  insurance, 
etc.,  when  the  terms  of  the  will  are  that  she  is  to  receive 
"  one-third  of  the  net  income  of  all  the  real  estate  .  .  . 
after  all  taxes,  assessments,  and  interest  due  thereon  is 
paid."  I  think  the  appellant's  theory  of  construction  is  the 
correct  one  in  the  present  case.  Usually,  the  phrase,  "  net 
income  "  of  real  estate  would  mean  the  balance  of  the  rents 
left  after  deducting  therefrom  all  necessary  charges  and 
expenses  of  every  kind  and  nature  connected  with  the  pres- 
ervation and  management  of  the  land.  Under  ordinary 
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circumstances  charges  for  repairs  to  buildings  would  cer- 
tainly be  included  among  items  to  be  deducted  from  the 
gross  rents  of  realty  in  order  to  determine  the  "  net  income  " 
thereof.  But  in  a  will  the  actual  intention  of  the  testator 
as  deduced  from  the  whole  instrument  is  of  course  to  gov- 
ern. And,  furthermore,  it  is  always  competent  to  give  a 
special  definition  or  signification  to  an  ordinary  phrase  in 
any  instrument.  The  testator,  in  the  will  under  considera- 
tion, seems  to  define  "  net  income  "  as  the  gross  rents  of  the 
real  estate  less,  only,  taxes,  assessments,  and  interest.  This 
is  the  express  language,  and  there  is  nothing  in  any  other 
part  of  the  document  to  show  that  he  had  any  different 
meaning. 

The  Court  of  Appeals,  in  Tobias  v.  Ketchum  (32  N.  Y. 
319),  took  this  view  of  the  testator's  intention  in  this  will. 
In  the  opinion  (p.  328)  it  is  said,  "  The  rents  and  profits  of 
all  the  real  estate  are  given  to  them  (i.e.  the  trustees),  for 
several  purposes :  1,  to  keep  down  taxes,  assessments,  and 
interest  by  paying  them ;  2,  to  ascertain  the  '  net  income ' 
by  deducting  from  the  gross  receipts  the  amount  paid  for 
those  purposes ;  3,  to  pay  one-third  of  the  '  net  income  '  thus 
ascertained  to  the  widow  every  six  months ;  4,  to  repair  and 
insure  the  premises  out  of  the  residue ;  and,  5,  to  retain  the 
balance  for  division  and  finally  divide  it  among  the  daugh- 
ters or  their  children  after  the  decease  of  the  widow."  This 
action  of  Tobias  v.  Ketchum  (reported  in  32  N.  Y.)  was  not 
for  construction  of  the  will,  but  for  admeasurement  of 
dower.  The  court  used  the  language  above  quoted  by  way 
of  argument,  and  perhaps  it  was  not  strictly  necessary  for  a 
decision  of  that  case  to  discuss  the  meaning  of  "net  income" 
as  used  in  this  will.  Still,  the  language  is  valuable  in  the 
present  discussion,  as  showing  what  the  opinion  of  the  judges 
of  that  court  was  on  such  subject. 

But,  granting  that  the  express  language  of  the  will  must 
prevail,  and  that  the  widow  was  not  chargeable  with  any 
share  of  the  expenses  for  repairs,  etc.,  the  referee  dismissed 
the  complaint  as  to  any  and  all  claims  arising  out  of  the 
misappropriation  of  income  by  the  trustee,  on  the  ground  of 
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accounts  stated  between  the  parties.  It  appears  that,  during 
the  greater  part  of  her  life,  Mr.  Justus  Palmer,  the  plain- 
tiff's attorney  in  this  action,  was  attorney  in  fact  for  the 
said  widow,  Hannah  Tobias ;  that  it  was  his  custom  to  call 
semi-annually  upon  the  defendant,  Ann  Eliza  Cohu,  the  sole 
acting  trustee  of  the  estate,  and  receive  from  her  and  receipt 
for  the  share  of  the  income  belonging  to  the  widow.  At  such 
times  said  trustee  would  exhibit  to  Mr.  Palmer  a  complete 
statement  for  the  preceding  half  year,  showing  on  the  debit 
side  thereof  the  receipts  of  rent  and  income  of  the  estate, 
and  on  the  credit  side  thereof  the  payments  made  by  her  in 
the  administration  of  her  trust.  Such  payments  so  made 
included,  besides  taxes,  assessments,  and  interest  on  mort- 
gages, money  spent  for  repairs,  insurance,  and  commission  ; 
ia  fact,  all  the  items  of  expense,  the  allowance  of  which  the 
plaintiff  is  now  seeking  to  repudiate.  It  is  not  denied  that 
Mr.  Palmer  was  the  duly  constituted  agent  and  attorney 
for  said  Hannah  Tobias,  deceased.  The  referee  has  found, 
and  there  is  abundant  evidence  to  support  his  finding,  that 
neither  said  Hannah  Tobias  nor  said  Justus  Palmer  ever 
questioned  the  accuracy  of  any  of  these  accounts  or  the 
theory  upon  which  they  were  made  up.  The  will  provided 
for  semi-annual  payments,  and  such  accounts  purported  to 
be,  and  were  understood  to  be,  complete  statements  of  ac- 
count between  the  parties  up  to  the  respective  dates  thereof, 
and  they  were  not  disputed  until  some  time  in  1867.  Under 
all  these  circumstances,  I  see  no  reason  why  the  principle 
of  account  stated  should  not  be  applied.  There  is  no  mu- 
tual mistake  of  fact  which  would  operate  as  a  ground  for 
opening  these  accounts ;  if  there  were  any  mistake  on  either 
side  it  was  one  of  law.  The  plaintiff's  testator  acquiesced 
in  the  defendant's  theory  of  construction  of  the  will  of 
Silas  Tobias.  She  was  represented  by  an  astute  and  inde- 
fatigable attorney,  who  carefully  scrutinized  every  account 
that  the  defendant  rendered.  As  no  objections  were  ever 
made  to  these  semi-annual  accounts  of  the  trustee,  I  think 
the  same  must  be  held  to  have  been  settled  and  closed,  and 
no  further  controversy  can  be  allowed  as  to  any  items, 
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either  of  debt  or  credit,  contained  in  any  of  them.  This, 
however,  applies  only  to  such  of  said  accounts  as  were 
rendered  and  examined  by  Mr.  Palmer  prior  to  that  time 
in  1867  when  he  first  objected.  The  referee  has  held  very 
properly  that  he  could  not  consider,  in  the  present  case, 
any  causes  of  action  accruing  subsequent  to  the  service  of 
the  summons  herein,  on  the  28th  day  of  July,  1869.  It 
seems  that  an  order  was  subsequently  entered  giving  the 
plaintiff  permission  to  amend  her  complaint  so  as  to  bring 
in  new  parties,  but  that  in  the  complaint,  amended  under 
such  order,  she  included  additional  grounds  of  action  for 
instalments  of  income  accruing  after  that  time.  That,  as 
a  matter  of  course,  was  entirely  unauthorized.  The  referee, 
or  even  the  court  on  appeal,  has  the  right  to  amend  the 
pleading  so  as  to  conform  them  to  the  proof ;  but  neither 
the  referee  nor  the  court  has  the  power  to  amend  the  plead- 
ings so  as  to  give  the  plaintiff  the  benefit  of  facts  occurring 
after  his  action  was  commenced.  This  was,  in  effect,  what 
plaintiff  sought  to  obtain,  and  the  referee  did  not  err  in 
refusing  to  consider  any  portions  of  income  which  accrued 
after  July  28th,  1869,  or  any  accounts  rendered  concerning 
the  same. 

But,  after  careful  consideration,  I  am  constrained  to  hold 
that  the  referee  erred  in  entirely  dismissing  this  complaint. 
The  plaintiff  was  entitled  to  an  accounting  as  to  those  in- 
stalments of  income,  and  the  accounts  referring  to'  and 
covering  the  same  respectively,  accruing  and  rendered 
between  the  time,  in  the  year  1867,  when  Hannah  Tobias' 
attorney  raised  the  first  objection  to  the  theory  of  account- 
ing which  she  had  acquiesced  in  theretofore,  and  the  com- 
mencement of  this  action.  The  principle  of  account  stated, 
of  course,  fails  immediately  when  an  objection  to  such 
account  is  raised.  One  of  defendant's  witnesses,  a  daughter 
of  the  trustee,  testifies  as  follows  :  — 

"  Q.  When  was  the  objection  made  ;  state  the  time  as 
nearly  as  you  can  ? 

"A.  As  nearly  as  I  can  remember,  it  was  1867  or  1868. 

"Q.  Now  you  speak  of  the  first  objection  that  you  heard 
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as  being  in  1867  or  1868;  was  any  ground  of  objection 
stated  by  Mr.  Palmer  at  that  time  ? 

"A.  He  ^objected  to  signing  the  receipts  in  full  at  that 
time ;  I  think  he  objected  to  signing  the  receipts  in  full." 

Uniformly  before  that  time,  Mr.  Palmer  had  receipted  in 
full  for  each  semi-annual  instalment  of  "  net  income,"  after 
carefully  examining  the  account  rendered  of  the  preceding 
half  year's  management. 

The  referee  endeavors  to  bring  the  accounts  rendered 
subsequently  to  the  making  of  such  objection,  also  under 
the  principle  of  account  stated,  on  the  ground  that  the 
objection  made  by  Mr.  Palmer  was  not  to  the  account 
itself  or  to  the  theory  upon  which  it  was  made  up,  but 
simply  to  the  form  of  receipt.  I  cannot  agree  with  him. 
If  one  is  attempting  to  invoke  the  doctrine  of  account  stated, 
the  mere  form  of  a  receipt  given  may  be  vital.  The  very 
essence  of  the  principle  is  that  one  party  has  rendered 
another  an  account  which  he  considers  full  and  final  as  to 
all  transactions  included  in  it  to  date ;  and  the  other  party 
acquiesces  as  to  the  coriclusiveness  and  binding  force  of  such 
account,  either  expressly,  or  by  silence  for  a  reasonable  time. 
The  use  of  the  words  "  on  account "  in  itself,  in  receipting 
under  such  circumstances,  shows  that  the  party  signing  such 
receipt  does  not  consider  the  account  to  which  it  refers  a 
finality.  Such  words  have  moreover  a  special  significance 
in  the  present  case  by  reason  of  the  deliberate  change  from 
the  old  form  of  receipt.  As  to  those  rents,  therefore,  accru- 
ing after  the  time  in  1867  when  Mr.  Palmer  first  objected 
and  began  giving  receipts,  not  in  full,  but  on  account  and 
up  to  the  date  of  the  commencement  of  this  action,  the 
referee  should  have  taken  and  stated  the  accounts  of  the 
parties.  In  this  respect  he  erred,  and  for  this  reason  the  judg- 
ment must  be  reversed  and  a  new  trial  ordered,  with  costs 
to  abide  the  event. 

J.  F.  DALY  and  ALLEN,  JJ.,  concurred. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to 
abide  event. 
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ANDREAS    GUBASKO,    Appellant,    against    THE    MAYOR, 
ALDERMEN,  AND  COMMONALTY  OF  THE  CITY  OF  NEW 

YORK,  Respondent. 

• 
(Decided  June  4th,  1888.) 

In  an  action  against  a  municipal  corporation  for  damages  caused  by  the 
fall  of  a  tree  in  a  public  street,  it  appeared  that,  six  years  before  the 
accident,  the  top  of  the  tree  had  been  cut  off  in  constructing  over  it 
an  elevated  railroad,  leaving  a  stump  nine  feet  high,  the  interior  of 
which,  after  the  fall,  was  found  to  be  decayed.  The  court  charged 
the  jury,  "  that  if  to  all  ordinary  appearances  the  tree  was  sound  at  the 
time,  the  mere  fact  of  allowing  it  to  remain  would  not  charge  the 
defendants  with  negligence;  "  and  also,  "  that  if  in  fact  the  tree  were 
dangerous,  and  yet  appeared  to  be  safe  to  ordinary  observation  and 
intelligence,  the  defendants  would  not  be  liable  for  negligence  in  re- 
spect to  it;"  and  refused  to  charge  "that  if  the  jury  found  that  the 
defendants  could  have  ascertained  that  the  inside  of  the  tree  had 
decayed,  by  examining  the  interior  of  the  hole  which  was  visible  on 
one  side  of  it,  and  no  such  examination  of  the  hole  was  made,  this 
would  be  evidence  of  negligence  on  the  part  of  the  defendant."  Held, 
that  there  was  no  error :  a  municipal  corporation,  in  the  absence  of 
express  notice,  is  chargeable  only  with  the  exercise  of  reasonable  care 
and  vigilance. 

The  exclusion  of  competent  evidence  of  a  fact  already  testified  to  by  a 
number  of  witnesses,  where  it  appears  that  there  could  have  been  no 
doubt  in  the  minds  of  the  jury  on  the  subject,  is  not  ground  for  rever- 
sal. 

APPEAL  from  a  judgment  of  this  court  entered  upon  the 
verdict  of  a  jury  and  from  an  order  denying  a  motion  for  a 
new  trial. 

The  facts  are  stated  in  the  opinion. 
^Everett  P.  Wheeler,  for  appellant. 
David  J.  Dean,  for  respondent. 

ALLEN,  J.  —  This  is  an  action  for  damages  for  personal 
injuries  caused  by  the  falling  upon  the  plaintiff  of  a  tree  in 
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front  of  the  premises  No.  12  Greenwich  Street,  in  the  City 
of  New  York,  on  April  1st,  1882.  The  tree  was  an  ailan- 
tus,  the  top  of  which  had  been  cut  off  about  six  years 
before  the  accident  by  the  Elevated  Railroad  Company,  so 
as  to  allow  the  track  to  be  laid  over  it.  It  had  a  hole  in  it, 
about  the  size  of  which  the  witnesses  do  not  agree.  The 
cause  of  the  falling  of  the  tree  was  a  blow  from  a  heavy 
truck  which  was  being  driven  through  Greenwich  Street. 
After  the  tree  fell,  the  interior  was  found  to  be  decayed. 

The  case  was  first  tried  in  1883,  and  resulted  in  a  dis- 
missal of  the  complaint.  On  an  appeal  to  the  General  Term, 
the  judgment  was  reversed  and  a  new  trial  ordered  (see  12 
Daly  183).  Upon  the  second  trial,  the  jury  found  a  ver- 
dict in  favor  of  the  defendant ;  and  this  .appeal  is  taken 
from  the  judgment  entered  upon  that  verdict  and  from  the 
order  denying  the  motion  for  a  new  trial. 

It  is  not  claimed  that  there  was  any  fault  upon  the  part 
of  the  plaintiff  which  contributed  to  the  injuries  he  sus- 
tained. The  right  of  recovery  depends  therefore  upon  the 
negligence  of  the  defendant.  No  evidence  was  given  to 
charge  the  officers  of  the  city  with  actual  notice  of  the 
condition  of  the  tree.  The  defendant's  liability  rests  upon 
the  decision  of  this  question,  whether  under  the  circum- 
stances it  omitted  to  exercise  due  care  ;  for  it  is  well  estal> 
lished  that  the  duty  with  which  the  city  is  charged,  in  the 
absence  of  express  notice  of  the  unsafe  condition  of  its 
streets,  is  the  exercise  of  reasonable  care  and  vigilance.  In 
the  recent  case  of  Hunt  v.  The  Mayor  £c.  (109  N.  Y.  134), 
Judge  ANDREWS  said :  "  The  language  of  the  cases  ex- 
pressing the  measure  of  duty  resting  upon  a  municipal 
corporation  in  respect  to  its  streets,  sewers,  etc.,  has 
not  always  been  carefully  guarded;  but  the  doctrine  has 
been  frequently  reiterated  in  this  court  that  there  is  no 
absolute  guaranty  or  undertaking  on  the  part  of  a  munici- 
pal corporation  that  its  streets  or  other  constructions  shall 
at  all  times  and  under  all  circumstances  be  in  a  safe  and 
proper  condition,  and  that  its  obligation  and  duty  extend 
only  to  the  exercise  of  reasonable  care  and  vigilance."  If 
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in  this  case  the  defendant  failed  to  perform  its  duty  of 
reasonable  care  and  vigilance  as  to  this  tree,  it  became 
liable  to  the  plaintiff  in  damages.  • 

There  was  some  conflict  in  the  evidence  as  to  the  external 
appearance  of  the  tree  and  as  to  the  size  of  the  hole  before 
spoken  of ;  and  a  fair  question  was  presented  for  the  judg- 
ment of  the  jury  whether,  in  the  exercise  of  reasonable  care 
and  vigilance,  it  was  not  the  duty  of  the  defendant  to  ascer- 
tain the  actual  condition  of  the  tree,  and  to  have  removed 
it.  The  General  Term  was  of  the  opinion  that  the  ques- 
tion of  the  defendant's  negligence  ought  to  be  submitted  to 
the  jury.  The  court  says  (G-ubasko  v.  The  Mayor  £c.,  12 
Daly  183),  "  There  being  conflict  or  uncertainty  as  to  the 
facts,  the  case  should  have  gone  to  the  jury,  for  they  alone 
could  determine,  under  proper  instruction,  whether  the 
condition  of  this  stump  of  a  tree,  nine  feet  high,  was  such 
as  to  require  the  city  authorities,  in  the  proper  exercise  of 
that  care  of  the  public  streets  which  the  law  imposes  upon 
them,  to  remove  it,  to  prevent  the  possibility  of  accidents 
to  passers-by  by  the  fall  of  it."  The  case  has  been  presented 
to  the  consideration  of  the  jury,  and  they  have  found  in 
favor  of  the  defendant.  We  ought  not  to  disturb  their 
finding  unless  an  examination  of  the  case  shows  that  there 
were  errors  in  the  charge  of  the  court,  or  errors  are  pre- 
sented by  the  exceptions  taken  to  the  rulings  of  the  trial 
judge  in  the  admission  or  exclusion  of  evidence. 

The  charge  of  the  court  stated  carefully  and  clearly  the 
rule  of  law  governing  the  duty  of  the  city  with  respect  to 
its  streets;  but  exception  was  taken  to  that  part  of  the 
charge  in  which  the  court  said,  "  that  if  to  all  ordinary  ap- 
pearance the  tree  was  sound  at  the  time,  the  mere  fact  of 
allowing  it  to  remain  would  not  charge  the  defendants  with 
negligence ; "  and  also  to  that  portion  of  the  charge  which 
instructed  the  jury,  "that  if  in  fact  the  tree  were  dangerous, 
and  yet  appeared  to  be  safe  to  ordinary  observation  and 
intelligence,  the  defendants  would  not  be  liable  for  negli- 
gence in  respect  to  it." 

This  part  of  the  charge  is  within  the  lines  of  the  au- 
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thorities.  The  duty  of  the  defendant  in  respect  to  this  tree 
was  reasonable  care  and  prudence :  to  hold  it  liable  if  the 
appearance  and  condition  of  the  tree  were  not  such  as  to 
indicate  insecurity  to  persons  of  ordinary  observation,  care, 
and  prudence,  would  be  to  impose  upon  it  a  higher  degree 
of  duty  than  the  law  requires.  A  corporation  is  held  to 
the  exercise  of  no  higher  degree  of  care  and  caution  than 
that  which  is  presumed  to  be  exercised  by  an  individual  of 
ordinary  observation,  care,  and  prudence. 

An  exception  was  taken  to  the  refusal  of  the  court  to 
charge  "  that  if  the  jury  found  that  the  defendants  could 
have  ascertained  that  the  inside  of  the  tree  had  decayed, 
by  examining  the  interior  of  the  hole  which  was  visible  on 
one  side  of  it,  and  no  such  examination  of  the  hole  was 
made,  this  would  be  evidence  of  negligence  on  the  part  of 
the  defendant."  This  request  assumes  that  the  duty  was 
imposed  upon  the  defendant  by  law  to  examine  the  interior 
of  the  hole,  and  that  a  failure  to  make  such  an  examination 
would  be  negligence.  This  is  not  a  correct  proposition  of 
law,  and  the  court  properly  refused  to  charge  it  except  as 
already  charged.  The  court  had  already  charged  that  the 
city  could  be  held  liable  in  case  the  jury  found  as  matter 
of  fact  that  the  external  appearance  and  condition  of  the 
tree  were  such  as  to  impute  blame  to  the  city  authorities  in 
not  discovering  that  it  was  in  an  unsafe  condition. 

The  plaintiff's  exceptions  to  evidence  have  reference 
entirely  to  the  testimony  of  two  witnesses  as  to  the  unsound- 
ness  of  the  tree.  The  questions  excluded  were,  we  think, 
proper,  for  it  was  competent  for  the  plaintiff  to  show  what 
the  appearance  of  the  tree  was  after  its  fall.  As,  however, 
five  other  witnesses  gave  testimony  that  the  inside  of  the 
tree  was  found  to  be  rotten,  and  no  doubt  could  have  been 
left  on  the  minds  of  the  jury  on  that  subject,  we  do  not 
think  the  error  is  sufficiently  serious  to  call  for  a  reversal 
of  the  judgment. 

We  think  that  the  judgment  and  order  should  be  affirmed, 
with  costs. 
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LARREMORE,  Ch.  J.,  and  J.  F.  DALY,  J.,  concurred. 
Judgment  and  order  affirmed,  with  costs. 


WILLIAM  DEUTERMANN  et  al,  Appellants,  against  ANN 
WILSON,  Respondent. 

(Decided  December  3d,  1888.) 

On  the  return  day  of  a  precept,  issued  by  the  clerk  of  a  district  court 
in  the  City  of  New  York  in  a  summary  proceeding  for  recovery  of 
possession  of  demised  premises,  no  justice  being  present,  the  clerk, 
of  his  own  motion,  after  noting  the  presence  of  the  landlord  and  non- 
appearance  of  the  tenant,  adjourned  the  cause.  No  answer  was  filed 
by  the  tenant.  The  justice  not  being  present  at  the  adjourned  day, 
the  clerk  in  like  manner  again  adjourned  the  cause.  On  the  latter 
adjourned  day  the  justice  and  both  parties  were  present,  and  the  tenant 
presented  his  answer.  To  this  the  landlord  objected,  and  asked  judg- 
ment by  default.  The  right  to  judgment  by  default  was  disputed,  and 
the  justice  adjourned  the  cause.  He  was  not  present  on  the  adjourned 
day,  and  the  clerk  again  adjourned  the  cause.  On  the  latter  adjourned 
day,  the  justice,  after  hearing,  denied  the  landlord's  motion  for  judg- 
ment by  default,  and  allowed  the  tenant's  answer  to  stand.  On  a  sub- 
sequent hearing1  judgment  was  given  for  the  tenant.  Held,  that  the 
tenant  was  not  in  default  for  not  appearing  in  the  absence  of  the  jus- 
tice ;  that  the  clerk  had  power,  under  section  1292  of  the  Consolidation 
Act,  to  adjourn  the  cause  in  the  absence  of  the  justice;  and  that  the 
justice  did  not  err  in  receiving  the  answer  when  he  did,  and  entering 
final  judgment  for  the  tenant  on  the  merits. 

APPEAL  from  a  final  order  of  the  District  Court  in  the  City 
of  New  York  for  the  Second  Judicial  District,  in  summary 
proceedings  to  recover  the  possession  of  real  property. 

The  facts  are  stated  in  the  opinion. 
H.  Ketchum,  for  appellants. 
G.  K.  Lexotv,  for  respondent. 

PER  CURIAM.  —  [Present,  VAN  HOESEN  and  BOOKSTAVER, 
J  J.]  —  On  the  2d  of  August,  1888,  the  clerk  of  the  Dis- 
trict Court  in  the  City  of  New  York  for  the  Second  Judicial 
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District,  at  the  request  of  the  appellants  and  on  their  peti- 
tion as  landlords,  issued  a  precept  requiring  the  respondent 
as  tenant  to  show  cause  at  the  court  room  of  the  Second 
District  Court  at  3  o'clock  in  the  afternoon  of  the  same 
day,  why  the  possession  of  a  portion  of  147  Grand  Street 
should  not  be  delivered  to  the  landlords.  This  precept 
was  duly  served  on  the  tenant. 

The  justice  of  the  district  court  was  not  present  at  the 
time  and  place  specified  in  the  precept,  nor  was  any  justice 
of  any  other  district  court  present,  and  the  clerk,  of  his 
own  motion,  after  noting  the  presence  of  the  landlords  and 
the  non-appearance  of  the  tenant,  adjourned  the  cause  until 
the  6th  of  August.  No  answer  was  filed  at  that  time. 

On  the  6th  of  August  no  justice  was  present,  and  the 
clerk  again,  on  his  own  motion,  adjourned  the  cause  until 
the  8th  of  August. 

On  the  last-named  day  the  justice  was  present,  as  were 
also  the  landlords  and  the  tenant,  and  the  latter  then  pre- 
sented her  answer  to  the  petition.  To  this  the  landlords 
objected  and  demanded  a  final  order- in  their  favor  on  the 
ground  that  the  tenant  was  in  default  in  not  appearing  on 
the  return  day.  This  was  disputed  by  the  tenant,  and  the 
court  adjourned  the  cause  until  the  ]5th  of  August,  and  on 
that  day,  there  being  no  justice  present,  the  clerk  adjourned 
the  matter  until  the  22d  of  August. 

On  the  22d  of  August  the  justice  denied  the  motion  of 
the  landlords  for  a  final  order,  allowed  the  tenant's  answer 
to  stand,  tried  the  case,  and  thereafter  made  a  final  order 
in  the  tenant's  favor.  From  this  order  the  present  appeal 
is  taken. 

The  appellants  contend  that  neither  the  justice  nor  the 
clerk  had  power  to  adjourn  the  proceedings  until  the  ten- 
ant's answer  was  filed,  and  as  the  latter  failed  to  do  this 
on  the  return  day,  they  became  entitled  to  a  final  order 
absolutely  ;  citing  sections  2244,  2248,  and  2249  of  the  Code 
in  support  of  this  view. 

Section  2244  provides  that,  "  At  the  time  when  the  pre- 
cept is  returnable,  without  waiting  as  prescribed  in  an  action 
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...  in  a  district  court  of  the  City  of  New  York,  the  person 
to  whom  it  is  directed  .  .  .  may  file  with  the  judge  or  jus- 
tice who  issued  the  precept,  or  with  the  clerk  of  the  court,  a 
written  answer  verified  in  like  manner  as  a  verified  answer 
in  an  action  in  the  Supreme  Court."  This  provision  is 
permissive  only  and  not  mandatory.  The  tenant  is  not 
bound  by  it  to  so  file  his  answer,  and  in  many  cases  he 
would  deprive  himself  of  valuable  rights  by  so  doing,  as, 
under  the  rule  uniformly  enforced  in  those  courts,  he  would 
thereby  waive  all  technical  objections  to  the  jurisdiction 
of  the  justice,  the  sufficiency  of  the  petition  upon  which 
the  precept  issued,  as  well  as  to  the  precept  itself,  and  also 
to  the  previous  notice  in  those  cases  in  which  notice  to  quit 
is  required  as  a  prerequisite  to  the  obtaining  of  a  precept. 

The  proceeding,  being  a  statutory  one,  must  be  strictly 
construed,  and  any  material  defect  in  the  papers  will 
justify  the  justice  in  dismissing  it.  We  think  this  section 
merely  gives  the  tenant  an  option  to  file  the  answer  or  to 
wait  until  the  justice  arrives,  when  he  may  first  object 
to  the  jurisdiction  of  the  court,  the  sufficiency  of  the  peti- 
tion, notice,  etc.,  and  then,  if  these  objections  are  over- 
ruled, he  may  file  his  answer. 

Section  2248  provides,  "  At  the  time  when  issue  is  joined 
the  judge  or  justice  may,  in  his  discretion,  at  the  request  of 
either  party,  and  upon  proof  to  his  satisfaction  ...  by  con- 
sent of  all  the  parties  who  appear,  adjourn  the  trial  of  the 
issue.  .  .  ." 

Section  2249  provides,  "  If  sufficient  cause  is  not  shown 
upon  the  return  of  the  precept  .  .  .  the  judge  or  justice 
must  make  a  final  order  awarding  to  the  petitioner  the 
delivery  of  the  possession  of  the  property.  .  .  ." 

But,  as  we  have  before  shown,  the  tenant  is  not  bound 
to  file  his  or  her  answer  in  the  absence  of  the  justice ;  much 
less  is  he  required  to  show  cause  before  the  clerk ;  for  even 
in  ordinary  actions,  unless  it  is  expressly  given  by  statute, 
the  latter  has  no  power  to  compel  the  joinder  of  issue 
(Meech  v.  Brown,  1  Hilt.  257).  The  tenant  is  required  to 
show  cause  to  the  justice  only. 
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There  is  one  other  section  directly  applicable  to  the 
adjournment  of  summary  proceedings  in  district  courts, 
and  that  is  section  2239,  which  provides,  "...  if  upon  the 
return  of  the  precept,  or  upon  an  adjourned  day,  the  jus- 
tice is  unable,  by  reason  of  absence  from  the  court  room 
or  sickness,  to  hear  the  cause,  or  it  is  shown  by  affidavit 
that  he  is  for  any  reason  disqualified  to  sit  in  the  cause,  or 
is  a  necessary  and  material  witness  for  either  party,  a  jus- 
tice of  any  other  district  court  of  the  city  may  act  in  his 
place  at  the  same  court  room." 

These  are  the  only  provisions  of  the  Code  expressly 
relating  to  the  adjournment  of  summary  proceedings,  and 
it  will  be  seen  that  by  them  the  power  of  adjournment  is 
given  to  the  justice  only,  and  not  to  the  clerk  in  any  case, 
either  before  or  after  issue  joined.  It  will  also  be  observed 
that  all  the  proceedings  must  be  had  in  the  court  room  of 
the  court  where  they  were  originally  commenced. 

No  justice  being  present  on  the  return  day.  and  no  pro- 
vision having  been  made  by  the  Code  as  to  what  shall  be 
done  respecting  these  proceedings  in  his  absence,  we  think 
the  tenant  is  not  bound  to  appear  from  day  to  day  until  he 
comes ;  and  under  such  circumstances  the  proceedings  fall 
entirely  (as  was  the  case  in  ordinary  actions  in  district 
courts,  before  power  was  given  the  clerk  to  adjourn  the 
court  in  the  absence  of  the  justice),  unless  the  clerk  has 
the  same  power  to  adjourn  them  that  he  has  to  adjourn 
actions  in  these  courts. 

Section  1292  of  the  Consolidation  Act  (L.  1882  c.  410), 
provides,  "...  whenever  the  justice  fails  to  attend,  the 
clerk  may  adjourn  in  the  same  manner  as  the  justice  might 
have  done."  That  is,  in  the  same  way  or  mode,  not  in  the 
same  cases,  a  justice  might  have  done,  for  we  concede  a 
justice  could  not  adjourn  without  an  answer  being  filed, 
but  this  the  clerk  has  no  power  to  require.  Section  1292 
is  but  a  re-enactment  of  section  6,  chapter  344,  Laws  1857. 

Section  1358  of  the  Consolidation  Act,  which  professes 
to  be  merely  a  re-enactment  of  section  2259  of  the  Code  of 
Civil  Procedure,  before  referred  to,  reads  "...  If  upon 
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the  return  of  the  precept  or  upon  an  adjourned  day,  the 
justice  is  unable,  by  reason  of  absence  from  the  court  room 
or  sickness,  to  hear  the  cause,  and  it  is  not  adjourned  by  the 
clerk  in  accordance  with  section  1292  of  this  act  ...  a  jus- 
tice of  any  other  district  court  of  the  city  may  act,"  etc. 

This  would  be  entirely  conclusive  upon  the  question  of 
the  clerk's  power  to  adjourn  these  proceedings,  were  it  not 
that  section  2143  of  the  Consolidation  Act  says,  enumerat- 
ing a  large  number  of  preceding  sections,  including  1358, 
"  these  sections,  being  intended  only  to  contain  the  sub- 
stance of  certain  sections  of  the  Code  of  Civil  Procedure 
...  or  of  amendments  thereof,  shall  not  be  construed  as 
making  any  new  enactment  or  as  repealing,  modifying, 
amending,  or  superseding  any  provision  of  either  of  said 
Codes  or  any  amendment  thereof,  but  shall  be  treated  and 
considered  as  embraced  in  this  act  solely  that  it  may  contain 
all  provisions  of  existing  laws  which  are  of  special  applica- 
tion to  the  City  of  New  York."  So  that  the  words  in  ital- 
ics cannot  be  construed  as  making  any  change  in  the  Code 
01  Civil  Procedure. 

But  is  it  not  equally  conclusive,  as  showing  the  interpre- 
tation which  the  legislature  put  upon  its  former  enactment, 
and  that  it  intended  thereby  that  summary  proceedings 
instituted  in  district  courts  should  be  subject  to  all  the  pro- 
visions in  respect  to  the  mode  of  procedure  prescribed  for 
actions  in  such  courts  except  as  otherwise  prescribed  by 
statute?  Else  why  insert  the  words  in  italics?  They  are 
ineffective  as  new  legislation,  and  can  be  rendered  effective 
only  as  showing  the  legislative  intent  of  the  former  enact- 
ment. In  accordance  with  this  view  it  has  been  held,  where 
summary  proceedings  were  commenced  before  a  justice  of 
the  peace,  that  all  the  provisions  in  respect  to  the  mode  of 
procedure  in  justices'  courts  apply  to  such  proceedings 
(People  ex  rel.  White  v.  Loomis,  27  Hun  328). 

If  the  legislature  did  not  intend  that  this  proceeding 
should  be  subject  to  the  procedure  in  actions  in  district 
courts,  then  it  has  utterly  failed  to  limit  the  time  within 
which  the  final  order  must  be  made  by  a  justice  of  a  district 
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court,  as  there  is  no  provision  in  the  Code  limiting  that 
time ;  although  the  legislature  carefully  restricts  such  courts 
to  a  specified  time  in  which  to  do  acts  in  other  cases. 

Section  3120  of  the  Code  expressly  gives  the  power  of 
adjournment  to  the  clerks  of  district  courts  in  the  City  of 
Brooklyn,  and  it  is  difficult  to  see  why  the  legislature  in- 
tended to  give  to  such  clerks  greater  power  than  given  by 
it  to  clerks  of  district  courts  in  this  city. 

The  district  courts  of  the  City  of  New  York  have  uni- 
formly acted  upon  the  theory  that  summary  proceedings 
should  in  all  respects  be  conformed  to  the  practice  in  actions 
pending  in  those  courts,  where  there  was  no  express  pro- 
vision of  law  to  the  contrary,  and  the  clerks  of  those  courts 
have  uniformly  acted  upon  such  construction,  and  adjourned 
summary  proceedings  in  the  absence  of  the  justice. 

For  these  reasons,  we  think  it  best  to  hold  that  the  clerk 
had  the  power  to  adjourn  the  proceedings  in  this  case,  that 
the  justice  did  not  err  in  receiving  the  answer  when  he  did, 
and  that  he  had  jurisdiction  to  make  the  final  order  which 
he  did.  We  have  examined  the  testimony,  and  find  the 
evidence  quite  sufficient  to  warrant  the  justice  in  coming 
to  the  conclusion  he  did  in  this  case. 

The  final  order  should  therefore  be  affirmed,  with  costs. 

Order  affirmed,  with  costs. 
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ABATEMENT. 
See  ATTACHMENT,  4. 

ACCOUNT. 

See  ASSIGNMENT    FOR   BENEFIT 

OF  CKEDITOUS,  1,  5. 
PARTNERSHIP,  3,  4,  8. 
RECEIVER. 

ACCOUNT   STATED. 

1.  The  allegation  that   an  account 
was  stated  between  plaintiff  and 
defendant,  "and  upon  such  state- 
ment a  balance  of  ...  was  found 
to  be  due  from  the  defendant  to 
the  plaintiff,"  sufficiently  charges 
a  breach  of  contract,  under  section 
636  of  the  Code  of  Civil  Procedure, 
to  sustain  an  attachment.     John- 
ston v.  Ferris,  302. 

2.  An  attorney  in  fact  for  a  widow, 
who  was  entitled  under  the  will  of 
her  husband  to   one-third  of  the 
net  income  of  his  real  estate,  after 
all  taxes,  assessments,  and  interest 
thereon  were  paid,  during  many 
years  called  on  the  trustee  under 
the  will  semi-annually,  examined 
in  detail  the  accounts,  and  gave 
receipts  in  full,  after  receiving  only 
one-third  of  the  difference  between 
the  net  income  and  the  amount  of 
all  the  charges  and  expenses  con- 
nected with  the  management  of  the 
estate ;  but  afterward  he  objected 
to  signing  a  receipt  "in  full,"  and 
made  it    "on  account."      Held, 
that  the  mistake,  if  any,  was  one 
of  law,  and  the  rule  of  accounts 
stated  should  apply  up  to  the  time 
of  the  objection  by  the  attorney  ; 
but  from  such  time  the  widow  was 
entitled  to  an  accounting  of   the 
income  due  her  under  a  correct 


construction  of  the  terms  of  the 
will.     Fickett  v.  Coliu,  550. 

ACTION. 

McQ.,  the  owner  of  a  promissory 
note  made  by  E.  and  indorsed  by 
A.,  placed  it  in  T.'s  hands  for  col- 
lection, and  T.  brought  suit  thereon 
in  plaintiff's  name,  though  plain- 
tiff had  no  interest  in  the  note,  and 
recovered  judgment.  McQ.  re- 
ceived payment  of  the  judgment 
from  A.,  the  indorser,  plaintiff 
consenting  thereto.  Subsequently 
T.  and  K.,  who  were  partners, 
having  no  knowledge  of  such  pay- 
ment, collected  the  amount  of  the 
judgment  from  E.,  the  maker  of 
the  note.  Held,  that  plaintiff  had 
no  right  of  action  against  K.  for 
the  moneys  so  collected  ;  the  judg- 
ment having  been  collected  and  the 
moneys  disposed  of  with  plaintiff's 
consent,  he  had  no  further  interest 
in  such  judgment  or  the  subse- 
quent illegal  proceedings  to  enforce 
the  same.  Thompson  v.  Kearney, 
342. 

See  ASSIGNMENT   FOR   BENEFIT 

OF  CREDITORS,  3. 
BILLS  AND  NOTES,  3-6. 
CITY  COURT  OF  NEW  YORK, 

1. 

CORPORATION,  3-5. 
COUNTERCLAIM. 
FRAUD. 
LANDLORD  AND  TENANT,  4, 

6,  10. 
MASTER  AND  SERVANT,  1, 

3. 

MORTGAGES,  1,  3,  4. 
MUNICIPAL  CORPORATIONS. 
NEGLIGENCE. 
RAILWAYS,  3,  4. 
REFERENCE. 
SALE,  2. 
TRESPASS. 
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AGENCY. 
See  PRINCIPAL  AND  AGENT. 

AGREEMENTS. 

See  CONTRACTS. 

« 

ALIMONY. 
See  DIVORCE,  1. 

APPEAL. 

1.  During  the  trial  of  a  suit  for  dis- 
solution   of    a   co-partnership,   in 
which  the  existence  of  the  partner- 
ship was  in  issue,  the  court,  finding 
that  an  examination  of  a  long  ac- 
count was   involved,   of    its    own 
motion,   and  against    defendants' 
objections,    ordered    a    reference. 
After   hearing  before  the  referee 
without  objection  as  to  his  right  to 
proceed,  an  interlocutory  judgment 
was  entered    upon   his  report  in 
favor  of  plaintiff.      Upon  appeal 
from   such    judgment,   defendants 
contended  that  the  judgment  should 
be  set  aside  because,  the  main  is- 
sue  being  whether  a  partnership 
in  fact  existed,  the  cause  was  not 
referrible.     Held,  that  such  objec- 
tion would  not  avail,  because  the 
appeal  was  brought  two  years  after 
the  order  of  reference  was  made, 
the  time  to  appeal  from  such  an 
order  being  limited  to  thirty  days 
(Code  Civ.  Pro.  §  1351) ;  and  the 
appeal,  being  from  an  interlocutory 
judgment,  did    not    bring  up  for 
review  an  intermediate  order ;  nor 
was  the  order  of  reference  an  order 
"necessarily    affecting    the    final 
judgment,"   within   the    provision 
for  review  of  intermediate  orders 
on  appeal    from  final    judgments 
(Code  Civ.  Pro.  §  131G).     AlcCall 
v.  MosdwicUz,  10. 

2.  The  evidence  as  to  the  existence 
of  a  co-partnership  was    exceed- 
ingly contradictory,  even  plaintiff's 
own  testimony  containing  apparent 
contradictions,     which,     however, 
were  capable  of  being  reconciled. 
The  referee  found  that  the  alleged 
partnership  existed.     Held,  on  ap- 
peal from   an  interlocutory  judg- 
ment on  his  report,  the  case  bring- 
ing up  all  the  evidence  for  review, 
that  his  finding,  being  abundantly 


supported  by  evidence,  should  be 
sustained,  notwithstanding  the 
burden  of  proof  was  on  plaintiff, 
and  although  a  finding  to  the  con- 
trary would  not  have  been  dis- 
turbed. Ib. 

3.  TLe  assignee   of  a  claim,   after 
several  fruitless  attempts  to  obtain 
the  testimony  of  the  assignor  to  be 
used  in  an  action  thereon,  received 
a  letter  from  the  plaintiff,  an  attor- 
ney whom  the  assignor  had  con- 
sulted,  in   consequence  of  which 
plaintiff   was  met    by  defendant, 
attorney  for  the  assignee,  and  ar- 
rangements were  made  for  taking 
the    assignor's    testimony.       The 
plaintiff  conducted  th'e  parties  to 
the  place  of  examination,  but  took 
no  part   therein.       He   afterward 
brought  an  action  against  defend- 
ant on  an  alleged  agreement   to 
pay  him  §100  as  compensation  for 
such  services.      Held,  that  while 
ordinarily  the  court  on  appeal  will 
not  reverse  a  judgment  on  the  tes- 
timony alone,  if  there  is  sufficient 
evidence  to  support  it,  even  though 
on  the  whole  evidence  the  court 
would  have  arrived  at  a  different 
conclusion,  yet  as  the  compensa- 
tion demanded  was  so  dispropor- 
tionate to  the   services  rendered, 
and  the  contract  insisted  upon  by 
plaintiff  so  unusual,  and  the  evi- 
dence to  support  it  palpably  insuf- 
ficient,   a  judgment   in   plaintiff's 
favor  should  be  reversed,    fixman 
v.  Brown,  110. 

4.  In  an  action  for  personal  injuries 
from    defendant's   negligence,   al- 
leged to  have  caused  a  sore  on 
plaintiff's  arm,  stiffening  it,   and 
incapacitating    her    for    business 
for  three  months,  the  jury  found 
a  verdict  for  plaintiff    for    $$00. 
Held,  that  although  the  court  on 
appeal  was    of  the    opinion  that 
the   sore    on    plaintiff's   arm   and 
the  injury  thereto  were  due  to  a 
bad  condition  of  plaintiff's  blood 
rather  than  to  the  fall  caused  by 
defendant's  negligence,  yet,  a  med- 

.  ical  witness  having  testified  that 
the  fall  caused  the  sore  and  the 
injury,  and  this  not  being  disproved 
by  defendant,  although  it  had  the 
opportunity  to  do  so,  the  verdict 
would  not  be  set  aside.  Corrigan 
v.  Dry  Dock  tOc.  A'.  It.  Co.,  120. 
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6.  An  order  of  the  General  Term  of 
the  City  Court  of  New  York,  re- 
versing an  order  of  the  Special 
Term  setting  off  a  judgment  for 
costs  in  favor  of  one  party  against 
a  judgment  in  favor  of  the  other 
party,  is  appealable  to  this  court. 
Smith  v.  Chenoweth,  166. 

6.  Leave  to  appeal  to  the  Court  of 
Appeals  will  be  granted  only  where 
the  application  therefor  shows  that 
the  construction  of  a  public  statute 
is  involved  ;  or  that  the  questions 
of  law  are  of  public  importance  or 
affect    large    public  interests;    or 
that    the    principles  involved   are 
also  of  importance  to  others  than 
the  parties  to  the  suit ;    or  that  a 
number   of    cases  are    depending 
upon  the  decision.       Spofford  v. 
Rowan,  236. 

7.  In  an  action  for  personal  injuries, 
alleged    to   have   been   caused   by 
defendant's  negligence  to  plaintiff 
while  a  passenger  on  defendant's 
ferry-boat,  the  only  evidence  for 
plaintiff  as  to  the  way  in  which  the 
accident  occurred  was  his  own  tes- 
timony,  which  was  not  clear  or 
very  satisfactory,  and  contradicted 
material    allegations  of    his  com- 
plaint ;  his  account  of  what  he  was 
doing  for  some  hours  preceding, 
and  of  what  happened  immediately 
after  the  accident,  was  also  unsat- 
isfactory, although  the  injury  was 
not  such  as  to  cause  his  apparent 
confusion  of    mind  and  want  of 
recollection  ;    he  was  contradicted 
by  several  disinterested  witnesses 
as  to  the  circumstances  of  the  ac- 
cident ;  one  of  them  testified,  that 
immediately    after    the    accident, 
plaintiff  frequently  said  it  was  his 
own  fault,  and  this  plaintiff  did  not 
explicitly  deny,  but  said  he  had  no 
recollection  on  the  subject.     Held, 
that  a  verdict  for  plaintiff  should 
be  set  aside,  as  against  the  weight 
of  evidence.      Fash  v.  East  River 
Ferry  Co.,  250. 

8.  An  appeal  will  not  be  dismissed 
on  motion  of  the  respondent  on  the 
ground  that  the  appellant,  though 
the  judgment  appealed. from  is  in 
all  respects  adverse  to  him,  has 
pleaded  it  as  a  defense  to  an  action 
in  which   the  respondent  is  not  a 
party.     Cornell  v.  Donuvan,  292. 


9.  When  a  full  and  fair  opportunity 
has  been  afforded   to  counsel  to 
submit  their  requests  for  instruc- 
tions, a  very  clear  case  of  abuse  of 
discretion   must  be  made  out  to 
call  for  any  interference  with  the 
refusal  of  the  trial  judge  to  receive 
other  requests,  the  presentation  of 
which  has  been  unnecessarily  de- 
layed,     tichuhle  v.   Cunningham, 
404. 

10.  In  an  action  for  personal  inju- 
ries, erroneous  rejection  of  evidence 
as  to  the  extent  of  the  injuries  is 
not  ground  of  reversal,  wlun-  it 
is  evident  that  the  jury  rendered 
a  verdict  for  defendant  solely  on 
the  ground  that  the  injuries  were 
not  caused  by  liis  negligence.     Ib. 

11.  In  an  action  for  false  imprison- 
ment, brought  in  the  City  Court 
of  New  York,  the  jury  found  a 
verdict  for  §50  damages.     On  ap- 
peal, the  court  at  General  Term, 
holding  that  under  the  evidence  in 
the  case  plaintiff  was  only  entitled 
to  nominal  damages,  ordered  that 
the  verdict  be  reduced  accordingly 
and  affirmed  the  judgment  as  mod- 
ified.     Held,  that  this  was  erro- 
neous, the  General  Term  not  having 
power  to  determine  the  disputed 
question  of  fact  and  render  final 
judgment   thereon.       Crumiell  v. 
Hill,  409. 

12.  On  the  overruling  of  defendants' 
demurrer  to  the  complaint,  in  an 
action  to   foreclose  a  mechanic's 
lien,   with  leave  to  plead  within 
ten  days,  plaintiffs,  after  waiting 
the  ten  days,  entered  an  order  for 
judgment  which  was  not  in  proper 
form,  there  being  no  proof  taken 
and  no  direction  for  a  sale  of  the 
property  ;   and  judgment  was  en- 
tered upon  such  order,  which  was 
also  irregular  for  want  of  a  pro- 
vision for  a  sale  of  the  property, 
and  as  containing  a  direction  that 
a    further    judgment    be    entered 
against  the  property.      Held,  on 
appeal,  that  such  judgments  should 
be  reversed,  and,  as  the  demurrer 
was  not  well  taken,  leave  should 
be  given  to  enter  an  interlocutory 
judgment  upon  the  original  order 
overruling  the  demurrer,  without 
costs  of  appeal.     Riygs  v.  Stewart, 
434. 
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13.  On  motion  for  leave  to  appeal  to 
the  Court  of  Appeals,  in  an  action 
brought  in  the  City  Court  of  New 
York,  made  pending  a  notice  to 
show    cause    why    the    remittitur 
should  not   be  recalled  from  the 
City  Court  and  the  same  and  the 
judgment    amended,    it    appeared 
that,  prior  to  the  notice  of  the  ap- 
plication for  leave  to  appeal,  the 
judgment  of  affirmance  of  the  Com- 
mon Pleas  was  duly  filed  in  the 
City  Court,  and  an  order  entered 
therein  making  it  the  judgment  of 
that  court.     Held,  that,  the  remit- 
titur not  being  returned,  the  court 
had  no  power  to  entertain  the  mo- 
tion, and  in  view  of  the  final  judg- 
ment   the  application    should    be 
denied.       Thompson  v.    Kearney, 
436. 

14.  In  an  action  for  an  accounting 
of  co-partnership  affairs,  defendant 
alleged  a  prior  termination  of  the 
partnership  by  a  written  instrument 
of  dissolution  signed  by  both  par- 
ties, and  a  settlement  of  accounts 
in  accordance  therewith.     Plaintiff 
denied  that  he  had  signed  such  an 
instrument ;    but  defendant's  tes- 
timony to  its  execution  was  cor- 
roborated   by   other    instruments, 
afterward  signed  by  plaintiff,  trans- 
ferring his   rights  in  certain  firm 
property,  apparently  in  pursuance 
of  the  terms  of  the  disputed  instru- 
ments, and  by  a  receipt,  also  sub- 
sequently signed  by  plaintiff,  for  a 
sum  of  money  received  from  de- 
fendant "in  full  of  account  and 
settlement ; "    as  to  which  receipt 
plaintiff    alleged    that   the  words 
above  quoted  had  been  added  after 
he  had  signed  it.     Held,  that  while 
the  burden  of  proof  to  establish 
the  validity  of  these  instruments, 
and  the  actual  making  of  the  set- 
tlement claimed  under  them,  was 
on  defendant,  he  made  out  a  strong 
presumptive  case  by  the  production 
of  the  instruments  themselves,  and 
his  own  oath  as  to  the  genuineness 
of  the  signature  and  the  circum- 
stances attending  their  execution ; 
and  as  the  admitted  facts  did  not 
support  plaintiff's  denial,  involving 
accusations  of  forgery  and  fraud, 
which  the  law  is  loath  to  presume, 
but  rather  corroborated  defendant's 
testimony,  the  weight  of  evidence 
was  so  clearly  in  defendant's  favor 


that  findings  by  the  referee  in 
favor  of  plaintiff  on  these  points 
were  error,  for  which  a  judgment 
thereon  should  be  reversed.  Comey 
v.  Andrews,  437. 

15.  Where,  on  appeal  from  an  order 
of  the  General  Term  of  the  City 
Court  affirming  an  order  granting 
a  new  trial,  the  appellant,  at  or 
before  the  argument,  discovers  his 
mistake  and    asks   permission  to 
withdraw  the  appeal,  the  court  will 
dismiss   it  on   payment  of  costs, 
where  there  is  no  doubt  of  the  ap- 
pellant's good  faith  in  taking  the 
appeal,  and  will  not  award  judg- 
ment absolute  against  him.   Brown 
v.  Simmons,  456. 

16.  On    appeal    from    the    General 
Term  of  the  City  Court  of  New 
York,  after  the  filing  of  the  return 
on  appeal,  the  chief  justice  of  that 
court  granted   an   order  allowing 
additional  records  to  be  filed,  show- 
ing that  on  a  previous  trial  of  the 
action    the   complaint,  which,    as 
set  out  in  the  record  on  appeal, 
contained    insufficient    allegations 
to  entitle  plaintiff  to  recover,  had 
been  duly  amended.      Held,  that 
the  City  Court  has  power  to  allow 
an  amended  and  supplemental  re- 
turn on  appeal  without  formally 
withdrawing  the   original    return, 
but  such  amended  return   should 
be  made  up  in  that  court  with  the 
same    formalities    as   an    original 
return ;    wherefore    the  court   di- 
rected  the  appeal  to   be  heard  at 
the  next  term  of  the  court  on  the 
original  return,  unless  an  amended 
return  should  be  obtained  from  the 
City  Court.     Cumiskey  v.  Lewis, 
466. 

17.  The  exclusion  of  competent  evi- 
dence of  a  fact  already  testified  to 
by  a  number  of  witnesses,  where 
it  appears  that  there  could  have 
been  no  doubt  in  the  minds  of  the 
jury  on  the  subject,  is  not  ground 
for  reversal.      (iubnsko  v.  Mayor 
&c.  of  New  York,  559. 

See  BILLS  AND  NOTES,  4. 
CONTEMPT. 
EXCEPTIONS. 
WILLS,  1. 
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ARBITRATION. 

In  an  action  to  recover  the  contract 
price  of  manufactured  goods,  the 
answer  alleged  that  the  goods  ten- 
dered were  inferior  to  the  goods 
ordered,  and  that  plaintiff,  for  the 
purpose  of  inducing  defendant  to 
accept  such  goods,  agreed  with  de- 
fendant that  their  value  should  be 
determined  by  an  expert  in  the 
business,  who  should  act  as  arbi- 
trator and  fix  the  sum  defendant 
should  pay  therefor ;  that  such 
arbitrator  inspected  the  goods  and 
fixed  the  price,  which  price  plain- 
tiff refused  to  accept,  though  de- 
fendant was  and  is  ready  and  will- 
ing to  pay  it.  Held,  that  a  common 
law  arbitration  is  still  valid  in  this 
state,  and  both  submission  and 
award  may  be  made  by  parol ;  that 
the  refusal  to  abide  by  an  award 
'  excuses  a  tender  of  performance ; 
that  the  award  was  a  good  plea  in 
bar,  and  that  the  answer  stated  a 
good  defense  at  least  to  part  of 
plaintiff's  claim,  and  it  was  error 
to  strike  it  out  as  frivolous.  Giles 
Lithographic  &c.  Co.  v.  Recamier 
Manuf.  Co.,  475. 

ARREST. 

1.  An  attorney  has  not  a  right  to  a 
separate  action  for  his  costs  on  an 
undertaking  given  on  obtaining  an 
order  of  arrest,  which  order  has 
been  set  aside.     Section  66  of  the 
Code  of  Civil  Procedure,  giving  an 
attorney  a  lien  for  costs,  does  not 
give  the  right  to  such  action.     Cor- 
nell v.  Donovan,  292. 

2.  In  an  action  on  an  undertaking 
given  on  obtaining   an    order    of 
arrest  which  has  been  set  aside, 
the  defendant  who  has  obtained  a 
judgment  in  the  action  in  which 
the  order  of  arrest  was  given,  may 
plead  such  judgment  as  a  set-off  to 
plaintiff's  claim  for  damages  and 
expenses  sustained  by  the  arrest; 
but  defendant  cannot  plead  a  judg- 
ment obtained  in  an  independent 
suit  on  such  undertaking  brought 
by  the  attorney  for  his  costs,  the 
attorney  having  no  right  of  action 
on  the  undertaking  for  his  costs. 
Cornell  v.  Donovan,  295. 

3.  Plaintiffs,  having  paid  for  goods 
bought  of  defendant,  overlooking 


that  fact  subsequently,  sent  him 
a  check  for  the  amount  of  tin; 
price,  which  defendant  accepted 
and  collected.  Plaintiffs,  on  dis- 
covering their  mistake,  demanded 
a  return  of  the  money,  which  de- 
fendant refused.  Held,  that  de- 
fendant's act  amounted  to  an 
unlawful  conversion,  and  that  an 
order  of  arrest  in  an  action  to 
recover  such  money  was  properly 
granted.  Agar  v.  Haines,  448. 

ASSIGNMENT. 

A  building  contractor  drew,  in  favor 
of  his  sub-contractor,  the  following 
order  on  the  owner  of  the  building : 
"Please  pay  Abraham  Steers  or 
order  two  thousand  dollars  and 
charge  the  same  to  the  balance  due 
on  my  contract  for  the  erection  of 
two  buildings  [describing  them]." 
Held,  that  the  fact  that  the  order 
was  by  its  terms  negotiable  indi- 
cated an  intention  of  the  parties 
that  it  should  partake  of  the  char- 
acter of  commercial  paper,  which, 
taken  in  connection  with  the  fact 
that  the  drawer  knew  that  there 
was  nothing  due  him  at  the  tune, 
and  that  payments  had  been  made 
for  the  work  without  reference  to 
the  time  of  payment  stipulated  in 
the  contract,  was  sufficient  to  sus- 
tain the  finding  that  the  order  was 
a  mere  draft,  and  not  an  order  on 
a  particular  fund  which  would  op- 
erate as  an  assignment.  Gunther 
v.  Darmstadt,  368. 


ASSIGNMENT  FOR   BENEFIT 
OF  CREDITORS. 

1.  Plaintiff,  one  of  two  assignors  for 
benefit  of  creditors,  brought  suit 
in  1872  against  his  assignee  and 
the  other  assignor  for  an  acco'unt- 
ing.  In  May,  1873,  he  was  paid  a 
sum  of  money  and  signed  a  receipt 
therefor,  "  as  per  agreements  and 
stipulations  in  settlement  of  this 
action."  In  the  same  month  a 
stipulation  was  entered  into  in  the 
action,  reciting  the  receipt  of  the 
money,  whereby  plaintiff  agreed 
not  to  take  any  action  relating  to 
the  settlement  of  the  estate  con- 
trary to  the  terms  of  the  stipula- 
tions previously  executed  relating 
to  the  dismissal  of  his  action,  and 
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further  agreed  not  to  foment,  pro- 
cure, or  instigate  any  litigation  in 
the  premises  or  affecting  the  estate 
or  defendants'  interests,  and  that 
he  would  "abide  the  final  settle- 
ment of  said  estate  .  .  .  and  shall, 
upon  such  settlement  being  finally 
accomplished,  receive  a  fair  and 
just  pro  rata  of  any  surplus,"  etc. 
Held,  that  such  stipulation  did  not 
constitute  a  full  settlement  of 
plaintiff's  claims  against  the  as- 
signee, and  would  not  prevent  an 
application  for  an  accounting  in 
1885,  thirteen  years  having  elapsed 
in  which  the  assignee  had  ample 
tune  to  settle  and  make  up  his 
accounts ;  that  the  assignee,  having 
distinctly  recognized  plaintiff's 
rights  in  the  surplus,  was  estopped 
to  deny  the  same ;  that  plaintiff 
was  not  obliged  to  refund  the 
money  received  from  the  assignor  ; 
and  that  the  assignee  could  not 
take  advantage  of  the  delay  in  the 
application  for  an  accounting,  it 
being  expressly  for  his  benefit. 
Matter  of  Townsend,  76. 

2.  During  the  term  of  a  lease,  the 
lessee  made  a  general  assignment 
for  benefit  of  creditors.      He  had 
previously  paid  the  monthly  rent 
up  to  the  month  in  which  the  as- 
signment was  made.     It  did  not 
appear  that  the  assignee  ever  took 
possession  of  the  leasehold  prop- 
erty, or  in  any  way  intermeddled 
therewith.     Held,  that  a  claim  for 
the  rent  subsequently  accruing  was 
not  provable  against  the  assigned 
estate.     Matter  of  Link,  148. 

3.  In  an  action  for  breach  of  con- 
tract of  sale  of  certain  real  estate, 
the  evidence  showed  that  defend- 
ant, as  an  assignee  for  the  benefit 
of  creditors,  had  sold  the  property 
at'  public   auction    to  a  nominal 
bidder,  and  procured  the  title  to 
be  transferred  to  defendant's  wife, 
after  which  he  made  the  contract 
with  plaintiff,  in  his  own  name, 
for  the  sale  of  the  property  at  an 
enhanced  price ;    and   that  when 
the  deed  was  tendered  to  plaintiff, 
he,  having  acquired  knowledge  of 
these  facts,  refused  to  accept  it. 
Held,  that  plaintiff  was  not  bound 
to  take  the  deed,  and  could  main- 
tain an  action  for  the  damages  he 
sustained  by  reason  of  the  failure 


to  make  a  good  title.     Wohlfarth 
v.  Chamberlain,  178. 

4.  In  such  action,  the  court  admitted 
evidence  of    defendant's   declara- 
tions, made  after  his  conveyance 
of  the  property  as  assignee,  im- 
peaching his   wife's   title.      Held, 
that    such    declarations,    together 
with  the  acts  of  defendant  which 
constituted  notice  to  plaintiff    of 
the  defects  in  the  title,  were  ad- 
missible, plaintiff  being  entitled  to 
prove  in  this  action  the  facts  that 
would    be    admissible    hi    a    suit 
against    him    by    the    assignor's 
creditors  to  show  that  he  was  not 
a    bo  na    fide    purchaser   without 
notice.     Ib. 

5.  The  account  and  schedules  of  an 
assignee  of  a  manufacturing  busi- 
ness, verified  by  his  oath,  stated 
that  he  had  paid  a  dividend  of  32 
per  cent,  to  the  creditors.     On  the 
accounting  it  appeared  that,  as  he 
purchased    more   than  one-fourth 
of   such   claims   (held    by  foreign 
creditors),  at  25  per  cent.,  having 
them  transferred  to  persons  in  his 
employ,  he  or  the  assignors  secured 
the  difference  of  7  per  cent.     Held, 
that  such  claims  should  be  allowed, 
but  only  to  the  amount  that  the 
assignee  had  paid  for  them ;  that 
for  such  attempt  to  cheat  the  cred- 
itors he  should  be  denied  commis- 
sions ;  and  that  he  should  not  be 
allowed  the  expenses  of  continuing 
the  business,  the  only  evidence  in 
support  of   such  claim  being  his 
own  oath,   and  it  not  appearing 
that     the    estate    was    benefited 
thereby.     Matter  of  Hi/man,  375. 

6.  The  complaint  in  an  action  against 
an  assignee  for  the  benefit  of  cred- 
itors, to  recover  goods  obtained  by 
his  assignor  from  plaintiff  by  fraud, 
of    which    the    assignee    had    no 
knowledge  when  he  took  possession 
under  the  assignment,  must  allege 
a  demand  of  such  goods  from  the 
assignee  and  a  refusal  on  his  part 
to  deliver.       Cumiskey  v.    Leicis, 
466. 

ASSOCIATIONS. 

See  ATTORNEY  AND  CLIENT,  3. 
BENEVOLENT  ASSOCIATIONS. 
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ATTACHMENT. 

1.  One  who,  though  domiciled  in  the 
state  of  New   York,   is  living  in 
another  state,   and  has  no  place 
of  abode  in  New  York,  nor  any 
place  which  he  could  call  his  home 
or  to  which  he  could  return  on 
coming  into  the  state,  is  a  non- 
resident of   the  state  within  the 
meaning  of  section  630  of  the  Code 
of  Civil  Procedure  permitting  an 
attachment.       The    intentions    of 
such  person  as  to  the  future  can- 
not affect  the  question.      Wood  v. 
Hamilton,  41. 

2.  On  a  motion  to  vacate  an  attach- 
ment,  it  appeared  that,  prior  to 
January  14th,  1887,  defendant  was 
engaged  in  business  as  an  importer 
of  laces,  having  a  special  partner ; 
that  on  that  day,  the  firm,  being 
largely  indebted,  sold  out  its  busi- 
ness and  assets  to  C. ,  who  had,  up 
to  that  time,  been  a  clerk  in  its 
employ  and  was  a  nephew  of  the 
special   partner;     that    defendant 
still    continued   in    the    business, 
superintending  it  as  he  had  done 
before,  and  that  on  September  26th, 
1887,  C.  made  a  general  assign- 
ment for  the  benefit  of  creditors, 
having    just  previously   confessed 
judgment  to  defendant  for  §26,265 
for  alleged  loans  of  money,  and 
having  also  assigned  to  defendant 
$12,000  of  book  accounts,  at  the 
same    time  claiming    to  owe   de- 
fendant §75,000  out  of  a  total  of 
liabilities  of    $150,000.     .Plaintiff 
claimed  that,  at  the  time  of  the 
sale  of  the  business,  the  firm  was 
indebted  to  her  in  an  amount  ex- 
ceeding §19,000  for  money  loaned  ; 
that  at  that    time  defendant  in- 
formed her  agent  that  he  had  sold 
out  the  business  to  C.  for  §100, 
which  sum  was  all  that  defendant 
had  in  the  world  ;  and  that  C.  was 
amply  responsible,  and  had  ample 
means  to  carry  on  the  business ; 
and    that    in  reliance  upon  such 
representations  she  accepted    the 
notes  of  C.  without  indorsement 
for  her  claim.     Held,  that  the  facts 
were  sufficient  to  sustain  the  at- 
tachment, and  that  the  fraud  by 
which  plaintiff  was  induced  to  take 
the  notes  of  C.  in  payment  of  her 
claim,  authorized  her  to  disaffirm 
the  agreement  and  revive  the  orig- 


inal   indebtedness    of    defendant 
Johnston  v.  Ferris,  302. 

3.  The  allegations  that  an  account 
was  stated  between  plaintiff  and 
defendant,  "  and  upon  such  state- 
ment a  balance  of  ...  was  found 
to   be  due   from  the  defendant  to 
the  plaintiff,"  sufficiently  charges 
a  breach  of  contract,  under  section 
636  of  the  Code  of  Civil  Procedure, 
to  sustain  an  attachment.     Ib. 

4.  A  debt  due  a  citizen  of  New  York 
from  a  resident  of  another  state 
may  be  attached  in  the  latter  state 
under  garnishee  process,  by  a  resi- 
dent of  that  state  to  whom  the  cit- 
izen of  New  York  state  is  indebted, 
where  the  laws  of  such  state  allow 
the  attachment  of  debts  ;  and  such 
attachment  is  a  good  plea  in  abate- 
ment of  an  action  by  the  citizen  of 
New  York  to  recover    the    debt. 
CPNeil  v.  Nagle,  492. 

ATTORNEY   AND   CLIENT. 

1.  The  assignee  of  a  claim,  after 
several  fruitless  attempts  to  obtain 
the  testimony  of  the  assignor  to  be 
used  in  an  action  thereon,  received 
a  letter  from  the  plaintiff,  an  attor- 
ney whom  the  assignor  had  con- 
sulted, in  consequence  of  which 
plaintiff  was  met  by  defendant, 
attorney  for  the  assignee,  and  ar- 
rangements were  made  for  taking 
the  assignor's  testimony.  The 
plaintiff  conducted  the  parties  to 
the  place  of  examination,  but  took 
no  part  therein.  He  afterward 
brought  an  action  against  defend- 
ant on  an  alleged  agreement  to 
pay  him  $}00  as  compensation  for 
such  services.  Held,  that  while 
ordinarily  the  court  on  appeal  will 
not  reverse  a  judgment  on  the 
testimony  alone,  if  there  is  suffi- 
cient evidence  to  support  it,  even 
though  on  the  whole  evidence  the 
court  would  have  arrived  at  a  dif- 
ferent conclusion,  yet  as  the 
compensation  demanded  was  so 
disproportionate  to  the  services 
rendered,  and  the  contract  insisted 
upon  by  plaintiff  so  unusual,  and 
the  evidence  to  support  it  palpably 
insufficient,  a  judgment  in  plain- 
tiff's favor  should  be  reversed. 
Fixman  v.  Uroicn,  110. 
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2.  An  attorney  has  not  a  right  to  a 
separate  action  for  his  costs  on  an 
undertaking  given  on  obtaining  an 
order  of  arrest,  which  order  has 
been  set  aside.     Section  66  of  the 
Code  of  Civil  Procedure,  giving  an 
attorney  a  lien  for  costs,  does  not 
give  the  right  to  such  action.    Cor- 
nell v.  Donovan,  292. 

3.  In  an  action  to  recover  for  pro- 
fessional services,  it  appeared  that 
such  services  were    rendered    by 
plaintiff  as  an  attorney  at  law  in 
defending  an  action  brought  against 
the  president  of  a  voluntary  asso- 
ciation by  certain  alleged  illegally 
expelled    members    for    reinstate- 
ment, the  dissolution  of  such  asso- 
ciation, and  the  appointment  of  a 
receiver ;  that  a  temporary  injunc- 
tion was  granted  in  such  action, 
restraining  the  defendant  therein 
from    transacting    any    business ; 
that    defendant    herein    was    ap- 
pointed   receiver  in  such   action. 
Held,  that  the  injunction  did  not 
restrain  the  employment  of  counsel, 
and  that  plaintiff  was  entitled  to 
compensation  for  his  services  up 
to  the  time  of  the  appointment  of 
a  receiver,  as  a  matter  of  right ; 
but  that  compensation  for  services 
rendered  thereafter  was  in  the  dis- 
cretion of  the  court  appointing  the 
receiver.       Beneville   v.    Whalen, 
508. 

See  RECEIVER,  2. 
TRIAL,  2. 

AUCTIONEERS. 

1.  A  person  who  has  consigned 
goods  to  an  auctioneer  for  sale  by 
auction  cannot  maintain  an  action 
on  the  bond  given  by  the  auc- 
tioneer under  sections  113,  1985, 
and  1986  of  the  New  York  Consol- 
idation Act,  for  the  fraud  of  such 
auctioneer  in  converting  the  pro- 
ceeds of  such  goods  and  abscond- 
ing. The  frauds  and  fraudulent 
practices  which  such  bond  is  de- 
signed to  secure  against,  as  denned 
in  sections  1992-1994,  are  those 
committed  upon  purchasers  at 
auction  sales,  and  not  persons 
consigning  goods  for  sale  by  the 
auctioneer.  Viadero  v.  Stacom. 
345. 


2.  An  auctioneer's  memorandum  of 
sale  of  real  property  contained  in 
his  salesbook,  giving  terms  of  sale, 
the  date  of  sale,  location  of  prop- 
erty, the  successive  bids  with  name 
of  final  bidder  under  the  last  bid, 
all  in  abbreviated  form  and  signed 
by  him,  is  a  sufficient  compliance 
with  the  statute  of  frauds.  Mentz 
v.  Newwitter,  524. 
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BAIL. 

1.  After  a  bail  bond    had  become 
forfeited  by  the  accused  leaving 
the  county,  and  after  payment  of 
the  forfeiture,  the  accused  returned 
and  gave  bail  under  an  indictment 
which  had  been  found  during  her 
absence.       This    indictment    was 
subsequently     nolle     prosequied. 
Held,  that  an  application  for  re- 
mission of  the  forfeiture  and  return 
.of  the  money  paid  should  not  be 
granted.     People  v.  Fischer,  278. 

2.  A  judgment  on  a  forfeited  recog- 
nizance   will    not    be    discharged 
because  of  the  illness  of  the  surety 
at  the  tune  the  recognizance  was 
forfeited.     People  v.  Aleehan,  333. 

BAILMENT. 

Plaintiff,  while  in  defendants'  store 
for  the  purpose  of  purchasing  a 
cloak,  wishing  to  try  on  a  cloak 
which  she  had  selected,  and  fearing 
a  draught,  stepped  into  another 
department  with  the  salesman, 
where  she  laid  her  own  cloak  on  a 
counter  intended  for  the  exhibition 
and  sale  of  goods,  behind  which 
there  was  a  clerk  waiting  on  cus- 
tomers, whose  attention  was  not 
called  by  plaintiff  to  the  cloak.  She 
stepped  a  few  feet  away  to  the 
mirror,  tried  on  the  selected  cloak, 
examined  and  purchased  it,  and 
returned  to  the  counter  for  her 
own  cloak,  but  it  was  gone.  De- 
fendants had  floorwalkers  and  a 
detective  in  that  part  of  their  store, 
part  of  whose  duties  it  was  to  see 
that  nothing  was  stolen  from  the 
store.  They  endeavored  to  find 
the  missing  garment,  without  avail. 
Held,  that  there  was  no  bailment, 
as  the  cloak  was  not  delivered  to 
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or  accepted  by  any  one  in  defend- 
ants' employ ;  and  even  if  there 
was  a  constructive  deposit,  it  was 
a  mere  gratuitous  bailment  for  the 
bailor's  benefit,  and,  there  being 
no  gross  negligence  or  fraud,  plain- 
tiff could  not  recover.  Bunnell  v. 
Stern,  357. 

BANKRUPTCY  ACT. 
See  JUDGMENT,  1. 

BASTARDY. 

Under  the  statutory  requirement 
that  two  magistrates,  acting  to- 
gether, shall  conduct  proceedings 
in  bastardy  (Code  Criin.  Pro. 
§  848),  an  order  of  filiation  made 
by  one  on  an  examination  by  him 
alone,  and  an  undertaking  given 
in  pursuance  of  it,  are  void,  al- 
though the  record  is  also  signed  by 
another  magistrate  ;  and  in  an  ac- 
tion on  such  undertaking,  evidence 
is  admissible,  on  behalf  of  defend- 
ant, to  contradict  the  record  in 
that  respect.  People  v.  Dando, 
66. 

See  DISTRICT  COURT,  2. 


BENEVOLENT    ASSOCIATIONS. 

1.  Plaintiff,  relying  upon  represen- 
tations of  a  soliciting  agent  of  de- 
fendant,  a  benevolent    assurance 
society,   filed    an   application    for 
membership  therein,  and  received 
a  certificate  of  membership  reciting 
that  "  agents  have  no  authority  to 
make,  alter,  or  discharge  this  con- 
tract,   or    to    waive    forfeitures." 
Held,  that  he  was  bound  to  take 
notice  of  the  terms  of  the  contract 
as  contained  in  the  certificate,  and 
having  received  and  retained  the 
same  without  objection,  was  bound 
by  its  terms,  regardless  of  the  prior 
representations  of  the  agent*    May 
v.  New  York  Safety  Reserve  Fund 
Soc.,  389. 

2.  Members  of  a  benevolent  society 
are  bound  to  know  the  terms  and 
conditions  of  the  constitution  and 
by-laws ;  and  where  they  provide 
for  amendments  thereto,  the  mem- 
bers are  equally    bound    by    the 
amendments.     Ib. 
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3.  After  forfeiture  of  membership  in 
such  a  society  by  reason  of  non- 
payment of  dues,  the  acceptance 
of  dues  by  an  officer  of  the  society, 
expressly    conditioned    upon    the 
passing  of  a  satisfactory  medical 
examination,  is  no  waiver  of  the 
forfeiture,  where  the  person   fails 
to  pass  such  examination.     Ib. 

4.  A  member  of  a  benevolent  society, 
induced    to  become   such  by  the 
false  representations  of  an  agent, 
can  only  recover  for  such  fraud  the 
damages  sustained  thereby,  which 
would  be  the  amount  of  money 
paid  out  by  reason  of  such  false 
representations.     76. 

BILLS  AND   NOTES. 

1.  The  president  of  a  corporation,  in 
pursuance  of  a  resolution  of   tl." 
directors  voting  him  a  salary,  drew 
notes  therefor  in  the  name  of  the 
corporation  to  himself    as  payee, 
and  signed  them  himself  as  presi- 
dent.   They  were  indorsed  by  such 
president  in  blank  and  discounted 
by  plaint  iff.     Held,  that  plaintiff, 
taking  the  notes   before  maturity 
and  for  value,   was  a  buna    ftde 
holder,  and  was  not  put  upon  in- 
quiry as    to    whether    they  were 
given  for  the  president's  salary,  or 
whether  the  salary  had  been  earned, 
or  whether  there  was  any  by-law 
or    resolution    giving    the    salary 
passed   before    the    services  were 
rendered,  or  whether  the  defend- 
ant's directors  had  exceeded  their 
powers    or    had     done    anything 
wrong  in  the  premises ;  that  even 
if   plaintiff    knew   that  the  notes 
were  given  for  the  president's  sal- 
ary, he  was  not  bound  to  inquire 
whether  the  salary  was  earned  or 
legally  payable,  the  mere  fact  of 
the    president    discounting    such 
notes  being  an  assertion  to  that 
effect  which  plaintiff  was  entitled 
to  rely  upcn.     Wilson  v.   Metro- 
politan Elevated  R.  Co.,  171. 

2.  Plaintiff    cashed    for  K.    a  draft 
drawn  by  a  corporation  and,  hold- 
ing the  same   uncollected,   subse- 
quently  transferred    it    to    K.   in 
payment  of    notes   transferred   to 
plaintiff  by   K.      Held,   that  this 
was  equivalent  to  a  cash  payment 
for  such  notes.     Ib, 
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3.  Upon  an  exchange  of  two  prom- 
issory notes  of  the  same  date  and 
amount,  for  the  mutual  accommo- 
dation of  the  makers,  one  of  them, 
who  has  taken  up   and  paid  the 
note  made  by  him,   after  it  has 
been  discounted  by  a  third  party, 
may  maintain  an  action   against 
the  other  on  the  note  made  by  the 
latter,  even  though  the  latter  may 
have  had  a  defense  on  his  indorse- 
ment of  such  plaintiff's  note,  for 
usury  between  himself  and  such 
third  party,   valid  as  against  the 
latter;    or    although    plaintiff,    to 
take  up  the  note  made  by  him,  gave 
other  notes  in  exchange  therefor. 
Cohu  v.  Httsson,  200. 

4.  In  such    an    action    against   the 
maker  of  a  note,  by  administrators 
of  the  payee,  who  had  taken  up 
the  note  made  by  their  intestate,  de- 
fendants set  up  as  a  counter-claim 
a  note  made  by  the  intestate  pay- 
able to  defendant's  order.     Plain- 
tiffs' reply  denied  that  such  note 
had  any  legal  inception,  and  alleged 
that  it  was  one  of  a  series  of  notes 
given  to  defendant  without  consid- 
eration and  for  his    accommoda- 
tion ;  and  they  put  in  evidence  a 
note  made  by  defendant  for  the 
same  amount,  dated  the  same  day 
and  payable  at  the  same  time  to 
the  order  of  their  intestate.    Held, 
that  it  might  be  inferred  that  the 
two  notes  were  exchanged,  one  for 
the  other ;  and  on  appeal,  it  would 
not  be  presumed,   from  the  fact 
that  both  were  in  the  possession  of 
defendant,  that  his  own  note  had 
been  paid  by  him,  it  appearing  that 
when  he  testified  in  his  own  behalf 
on  the  trial  he  was  silent  in  regard 
thereto,  and  that  he  had  admitted, 
to  the  intestate's  indorsee  of  the 
note  in  suit,  his  liability  thereon, 
making  no  claim  of  the  liability  of 
the  intestate  on  his  note  which  he 
then  had  in  his  possession.     Ib. 

6.  Upon  the  trial,  the  court,  over  de- 
fendant's objection,  allowed  one  of 
the  plaintiffs  to  testify  that  actions 
were  brought  on  two  similar  notes 
of  defendant,  in  one  of  which 
plaintiffs  obtained  a  judgment, 
while  the  other  was  still  pending. 
Held,  that  this  was  improper,  but 
it  was  not  error  to  refuse  to  strike 
out  the  answer,  defendant's  rem- 


edy being  to  ask  the  court  to  in- 
struct the  jury  to  disregard  such 
evidence.  Ib. 

(!.  The  indorsee  of  a  promissory  note 
of  a  corporation,  who  received  it 
for  full  value  before  maturity,  is 
not  debarred  of  his  remedy  there- 
on against  the  trustees  of  the  com- 
pany for  a  failure  to  file  the  annual 
report,  because  the  note  was  as- 
signed to  such  indorsee  by  a  co- 
trustee  jointly  liable  with  defend- 
ants for  the  default  and  the  statu- 
tory penalties  attached  thereto, 
where  the  indorsee  had  no  notice 
of  such  liability ;  and  it  does  not 
rest  on  such  indorsee  to  prove  want 
of  notice  on  proof  of  the  common  • 
default  of  plaintiff's  indorser  and 
the  defendants.  Chemical  Nat. 
Bank  v.  Colwdl,  361. 

See  ASSIGNMENT. 

BONDS. 

See  AUCTIONEERS,  1. 
BAIL,  1. 
MORTGAGES,  1,  3. 

BROKERS. 

1.  In  an  action  by  grain  brokers  to 
recover  the  difference  between  the 
purchase  and  selling  price  of  grain 
bought  for  defendant  for  future 
delivery,  and  sold  by  plaintiffs  on 
defendant  failing  to  pay  a  margin 
on  the  price  declining,  it  appeared 
that  such  grain  was  sold  on  insuf- 
ficient notice  to  defendant,  but 
that,  subsequent  to  the  sale,  had 
with  defendant's  knowledge,  the 
market  price  of  the  grain  was  con- 
siderably lower,  and  that  the  price 
advanced  in  a  few  days  so  that 
it  was  higher  than  when  plain- 
tiffs made  the  sale.  Held,  on  ap- 
peal, that  the  referee,  although 
holding  the  sale  a  technical  con- 
version, properly  allowed  as  dam- 
ages the  difference  between  the 
purchase  and  selling  price,  there 
being  no  evidence  that  defendant 
wished  or  intended  to  replace  the 
grain,  and  it  appearing  that  the 
question  as  to  the  measure  of  dam- 
ages was  not  presented  to  the  ref- 
eree at  the  trial.  Quinlin  v.  llay- 
mond,  87. 
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2.  In  an  action  by  a  broker  to  re- 
cover commissions  on  a  sale    of 

-  defendant's  property,  defendant  is 
entitled  to  an  interpleader  where 
another  broker  claims  commissions 
for  a  sale  to  the  same  purchaser. 
The  fact  that  the  brokers  induced 
such  purchaser  to  enter  into  differ- 
ent contracts  is  immaterial,  for  if 
the  contracts  were  inconsistent  the 
purchaser  could  not  have  followed 
both,  and  the  determination  of 
which  contract  was  the  one  fol- 
lowed would  determine  which 
broker  procured  the  sale,  which  is 
the  question  to  be  tried,  fihipman 
v.  Scott,  233. 

3.  Defendant,  by  letter  to  plaintiffs, 
commission  merchants,  offered  to 
sell  certain  goods,  and  inclosed  an 
order  on  the  proprietor  of  the  ware- 
house   where    they    were    stored. 
Plaintiffs,   by  letter,  declined  the 
offer  at  the  terms  stated,  but  pro- 
posed modifications  of  the  terms. 
Such  modifications  defendant  re- 
fused to  agree  to,  and  requested 
a  return  of  his  warehouse  order. 
Plaintiffs  did  not  return  the  order, 
but  procured    the    goods  thereon 
and  sold  them.      Held,  that  the 
subsequent  receipt  by  defendant 
of  payment  for  the  goods  did  not 
revive  his  previous  offer  once  re- 
jected   by    plaintiffs,    but  merely 
condoned  plaintiffs'  conversion  of 
the  goods,  and  plaintiffs  were  not 
entitled  to  the  commissions  stipu- 
lated in  defendant's  offer.     Rapp 
v.  Livingston,  402. 

4.  In  an  action  to  recover  commis- 
sions for  procuring  an  exchange  of 
real    property,   it    appeared    from 
plaintiff's  evidence  that  plaintiff's 
assignor  was  employed  by  defend- 
ants  to   procure   city  property  in 
exchange  for  their  property  ;  that 
he  referred  them  to  certain  houses, 
and  they  promised  him  a  certain 
sum  if  they  should  make  the  ex- 
change ;  that  he  informed  them  of 
the  name  of  the  owner  and  agent, 
whereupon    they    conducted    the 
exchange  thrpugh  the  latter,  and 
ignored  plaintiff's  assignor.      The 
court    instructed    the    jury    that 
*'  notwithstanding  the  defendants 
employed  the  plaintiff's  assignor, 
as  admitted  by  them,  yet  they  had 
the  right  to  employ  another  broker 


also,  to  procure  a  sale  or  an  ex- 
change of  the  .  .  .  property,  and  if 
such  sale  or  exchange  was  brought 
about  by  the  services  of  another 
broker  employed  by  them,  and  not 
by  the  plaintiff's  assignor,  the  de- 
fendants are  entitled  to  a  verdict." 
Held,  that  a  verdict  in  favor  of 
plaintiff  should  not  be  set  aside, 
there  being  sufficient  evidence  to 
support  it.  G'illen  v.  Wise,  480. 

See  DISCOVERY,  3. 
INSURANCE,  1. 

BY-LAWS. 

See  BKNEVOLKNT  ASSOCIATIONS, 

2. 
CORPORATION,  6. 


c 

CARRIERS. 

1.  In  an  action  for  personal  injuries 
from  a  fall  alleged  to  have  been 
caused  by  the  sudden  starting  of 
defendant's  horse  car,  in  charge  of 
a  driver  only,  while  plaintiff  was  in 
the  act  of  boarding  it,  the  driver 
testified  that  he  did  not  see  plain- 
tiff at  the  time  and  place  at  which 
she  stated  that  she  attempted  to 
board    the    car.       Defendant    re- 
quested the  court  to  charge  that  if 
the  driver  exercised  the  watchful- 
ness which  any  discreet  and  care- 
ful man  would  have  exercised  to 
see  or    hear  persons  desirous  of 
becoming  passengers,  and  if  then 
he  did  not  see  or  hear  the  hail  of 
plaintiff,  and  did  not  see  plaintiff 
immediately  before  or  at  the  time 
of  her  attempt  to  board  the  car, 
or  while  on  the  step,  then  defend- 
ant was  entitled  to  a  verdict.    Held, 
that  a  refusal  to  give  such  instruc- 
tion was  error,  for  which  a  judg- 
ment for  plaintiff    should    be   re- 
versed.       Lamline    v.     Houston, 
West  Si.  <fec.  R.  Co.,  144. 

2.  Defendant     also    requested     the 
court  to  instruct  the  jury  that  the 
absence  of  a  conductor  on  a  one- 
horse  car  was  not  negligence.    The 
court  declined  so  to  charge,  but 
stated  that  the  jury  were  to  say, 
from  all    the    facts  in    the  case, 
whether  a  conductor  was  necessary 
upon  such  a  car.    Held,  error.    Jb. 
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3.  In  an  aotion  for  personal  injuries, 
alleged  to  have  been  caused    by 
defendant's  negligence  to  plaintiff 
while  a  passenger  on  defendant's 
ferry-boat,  the  only  evidence  for 
plaintiff  as  to  the  way  in  which  the 
accident  occurred  was  his  own  tes- 
timony,  which  was  not   clear  or 
very  satisfactory,  and  contradicted 
material   allegations  of    his  com- 
plaint ;    his   account   of  what    he 
was  doing  for  some  hours  preced- 
ing, and  of  what  happened  imme- 
diately after  the  accident,  was  also 
unsatisfactory,  although  the  injury 
was  not  such  as  to  cause  his  appar- 
ent confusion  of  mind  and  want  of 
recollection ;    he  was  contradicted 
by  several  disinterested  witnesses 
as  to  the  circumstances  of  the  ac- 
cident ;  one  of  them  testified,  that 
immediately    after    the    accident, 
plaintiff  frequently  said  it  was  his 
own  fault,  and  this  plaintiff  did 
not  explicitly   deny,  but    said    he 
had  no  recollection  on  the  subject. 
Held,  that  a  verdict  for  plaintiff 
should  be  set  aside,  as  against  the 
weight  of  evidence.     Fash  v.  East 
River  Ferry  Co.,  250. 

4.  In  an  action  for  the  loss  of  money 
alleged  to  have  been  caused    by 
theft  from  plaintiff's  berth  while 
he   was    sleeping    in    defendant's 
sleeping  car,  the  evidence  did  not 
show  that  the  car  had  a  conductor 
or  any  person  other  than  a  porter 
in  charge  of  it,  nor  did  the  evidence 
show  where  the  porter  was  sta- 
tioned ;   but  it  appeared   that  he 
blackened  boots  during  the  night, 
and  that  the  blacking  utensils  were 
kept  in  the  porter's  closet,  remote 
from  the  aisle.     It  did  not  appear 
where   the   blackening   was   done. 
Plaintiff  testified  that  neither  at 
night  nor  in  the  morning  did  he 
see  other  than  the  porter  in  charge 
of    the   car.      Held,    sufficient   to 
establish  a  prima  facie  case  ;  and 
that  the   question  of   defendant's 
negligence  in  not  properly  watch- 
ing the  car  during  the  night  should 
have  been  submitted  to  the  jury. 
Carpenter  v.  New  York,  New  Haven 
&c.  R.  Co.,  457. 

").  In  an  action  to  recover  the  value 
of  a  lost  trunk,  it  appeared  that 
defendant,  a  company  doing  a 
baggage-transfer  business,  em- 


ployed persons  whose  duty  it  was 
to  handle  all  baggage  arriving  at 
the  Grand  Central  Depot  in  New 
York  City,  over  a  certain  railroad, 
and  retain  the  same  until  checks 
were  presented  therefor ;  that  as 
such,  defendant's  employes  re- 
ceived the  trunk  in  question,  for 
which  plaintiffs'  travelling  agent 
gave  a  check  to  defendant's  agent, 
who  solicited,  on  the  train,  orders 
for  transfer  of  baggage.  Held,  on 
these  facts,  that  the  burden  rested 
on  defendant  to  explain  why  the 
trunk  was  not  delivered.  Aikin  v. 
Westcott,  604. 

6.  It  is  not  necessarily  negligence  in 
law  to  get  upon  a  street  car  while 
it  is  moving  slowly.  Valentine  \. 
Broadway  &  Seventh  Ave.  It.  Co., 
640. 

See  DAMAGES. 

CASES   CRITICISED. 

Allen  v.  Milner,  2  Crompt.  &  .1.  47  ; 
2  Tyrw.  113,  as  to  effect  of  award 
of  arbitrators  ;  disapproved  in 

Giles  Lithographic  &c.  Co.  v. 
Recamier  Manuf.  Co.,  475. 

Cockerell  v.  Loonan,  36  Hun  353,  as 
to  mechanics'  lien  statutes  in  force 
hi  the  city  of  Xew  York ;  dissented 
from  in 

McLauyhlin  v.  Page,  274. 

Gerry  v.  Post,  13  How.  Pr.  118,  as 
to  effect  of  death  of  plaintiff  in 
foreclosure  suit ;  deemed  to  be  in 
conflict  with  decision  of  Court  of 
Appeals,  in 

Smith  v.  Joyce,  73. 

Guillander  v.  Howell,  35  N.  Y.  662, 
as  to  attachment  of  debt  at  place 
of  residence  of  debtor,  where  the 
creditor  is  a  non- resident;  ex- 
plained in 

0' Neil  v.  Nagle ,  492. 

Moffatt  v.  Herrmann,  17  Abb. 
N.  Cas.  107,  as  to  contempt  of 
court ;  explained  as  not  affecting 
the  doctrine  of  Hvjl  v.  L'Eplati- 
nier,  5  Daly  534,  in 

Simon   v.  Aldine  Publishing 
Co.,  279. 

i  Nicke.lls  v.  Atherstone,  10  Q.  B. 
944,  as  tj  effect  of  reletting  by 
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landlord,  of  demised  premises, 
before  expiration  of  term  ;  disap- 
proved in 

Winant  v.  Jlines,  187. 

Salter  v.  Parkhurst,  2  Daly  240,  as 
to  amendment  of  pleadings  in  cases 
removed  from  district  courts  in  the 
city  of  New  York  ;  explained  in 
Lallemand  v.  Fere,  43. 

Tunstall  v.  Winton,  31  Hun  219,  as 
to  setting  off  costs ;  said  never  to 
have  been  affirmed  by  the  Court  of 
Appeals  (the  cases  in  96  N.Y.  660 
being  the  cases  reported  in  31  Hun 
at  pp.  222,  231),  in 

Smith  v.  Chenoweth,  166. 

Wood  v.  Leadbitter,  13  Mees.  &  W. 
838,  as  to  rights  of  holder  of  a 
theatre  ticket ;  doubted  in 
JMacGowan  v.  Duff,  315. 


CITY  COURT    OF    NEW   YORK. 

Plaintiffs,  claiming  as  heirs  of  C., 
brought  suit  in  the  City  Court  of 
New  York  for  rent  against  a  corpo- 
ration which  had  leased  premises 
from  a  trustee  of  C.,  who  was 
appointed  under  an  antenuptial 
agreement  made  in  1853,  which 
reserved  to  said  C.  the  power  of 
appointment  by  will.  The  corpo- 
ration obtained  an  order  allowing 
the  payment  of  money  into  court 
and  the  substitution  of  defendant 
as  trustee  appointed  by  the  will 
of  C.,  whereupon  the  plaintiffs 
amended  their  complaint,  setting 
forth  the  invalidity  of  the  will  of 
C.,  and  praying  a  judgment  that 
defendant  in  his  character  as  trus- 
tee had  no  claim  upon  the  money. 
The  court  found  the  will  invalid, 
and  gave  judgment  for  plaintiffs. 
Held,  that  such  action  was  not 
founded  upon  a  money  demand, 
and  hence  was  not  within  the  ju- 
risdiction of  the  city  court ;  and 
that  plaintiffs  should  not  be  ex- 
cused from  payment  of  costs  on 
the  ground  that  they  were  forced 
into  the  issue  by  the  interpleader, 
the  right  of  action,  in  any  view, 
belonging  to  the  trustee,  and  not 
to  the  heirs.  Hunt  v.  Genet,  225. 

See  APPEAL,  11,  13,  15,  16. 


COMMISSIONS. 
See   ASSIGNMENT   FOR   BENEFIT 

OK    ('ltKF)ITOHH,  5. 

BROKERS. 
RECEIVER,  1. 

CONTEMPT. 

One  who  becomes  surety  upon  an 
undertaking  on  appeal,  knowing 
that  he  is  insolvent  and  with  no 
expectation  of  paying  the  liability 
thus  incurred,  is  guilty  of  a  con- 
tempt of  court,  in  putting  in  a 
fictitious  surety,  and  may  be  pun- 
ished therefor,  although  he  is  not 
a  party  to  the  action.  Simon  v. 
Aldine  Publishing  Co.,  279. 

CONTRACTS. 

1.  In  an  action  on  a  contract  set 
forth  in  the  complaint,  where  the 
answer  admits  the  allegation,  the 
statute  of  frauds  is  not  a  defense 
unless  specially  pleaded.     Quinlin 
v.  Raymond,  87. 

2.  Plaintiff  contracted  to  manufac- 
ture for  defendant  fire-proof  brick 
to  be  used  between  wooden  beams 
in  the  floor  of  defendant's  building. 
Such  brick  for  use  between  iron 
beams  had  been  manufactured  be- 
fore  that  time,  and  their  shape, 
quality,  etc.,  were  well  known,  but 
the  use  of  tire-proof  brick  between 
wooden  beams  was  experimental. 
Held,  that  plaintiff  only  warranted 
that  the  bricks  manufactured  under 
such  contract  were  free  from  de- 
fects produced  by  the  manufacture 
itself,  and  from  latent  defects,  and 
reasonably  good  of  their  kind,  and 
did  not  warrant  the  success  of  the 
experiment,   especially   as    it    ap- 
peared that  its  failure  was  due  to 
the    want    of   uniformity    of    the 
thickness  of  the  beams  and  the 
spaces  between  them,  and  the  fail- 
ure of  defendant  to  nail  strips  on 
the  beams.     Maurer  v.  Bliss,  150. 

3.  Defendants,  directors  of  a  com- 
pany   heavily    involved,    entered 
into  an  agreement  with  plaintiffs, 
whereby  the  latter  agreed  to  pay 
the  indebtedness  of  the  company, 
and  defendants  transferred  to  them 
the  majority  of  stock  and  right  to 
manage    the    company,    agreeing 
that  the  indebtedness  "shall   anil 
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will  not  exceed"  a  certain  sum, 
and  that  if  it  should  exceed  such 
sum,  defendants  would  pay  the 
excess  and  save  plaintiffs  harmless 
therefrom.  Held,  that  plaintiffs' 
agreement  was  to  discharge  the 
indebtedness  of  the  company, 
whatever  the  amount  should  be, 
and  that  they  could  recover  from 
defendants  the  excess  of  such  in- 
debtedness over  the  sum  named, 
regardless  of  the  ability  of  the 
company  to  pay  such  indebtedness 
or  whether  plaintiffs  had  in  fact  at 
that  time  paid  such  excess.  Lock- 
wood  v.  Nichols,  182. 

4.  Several  adjoining  lots  of  land  of 
a  judgment  debtor,  on  part  of 
which  a  building  generally  known 
as  "The  Standard  Theatre,"  had 
been  erected,  upon  sale  under  exe- 
cution, were  purchased  by  plaintiff, 
the  judgment  creditor.  Defend- 
ants, who  controlled  another  judg- 
ment against  the  same  debtor, 
entered  into  an  agreement  with 
plaintiff,  reciting  his  judgment  and 
execution  and  the  sale  under  it, 
describing  the  property  as  "the 
premises  known  as  the  Standard 
Theatre,"  and  further  i-eciting  that 
the  holder  of  the  judgment  con- 
trolled by  defendants  was  to  be 
permitted  by  plaintiff  to  redeem 
"the  said  premises"  from  such 
sale  ;  wherefore  defendants  agreed 
to  pay  plaintiff  a  certain  sum  out 
of  the  first  money  collected  by  them 
"in  or  upon  any  claim  or  claims 
to  the  lease  or  leases  of  the  said 
premises,  or  the  possession  of  the 
said  premises,  or  by  reason  of  such 
claim  or  claims  being  made,  or  by 
reason  of  redeeming  the  premises 
as  aforesaid,  or  the  owning  or  con- 
trolling any  judgment  against  the 
said"  debtor.  Defendants  fur- 
nished the  money  necessary  to 
make  such  redemption  ;  and  after- 
ward, and  by  reason  of  defendants' 
controlling  the  judgment  under 
which  the  redemption  was  made, 
they  received  a  sum  of  money,  less 
than  the  amount  mentioned  in  the 
agreement,  being  part  of  the  rent 
coming  from  that  part  of  the  land 
not  covered  by  the  theatre  build- 
ing. Held,  that  plaintiff  was  en- 
titled to  recover  such  sum  from 
defendants ;  that  the  agreement 
was  intended  to  cover  the  entire 


property,  not  the  theatre  property 
only  ;  and  even  if  not  so  construt  ci, 
it  did  not  limit  the  liability  of  de- 
fendants to  the  contingency  of 
money  to  be  acquired  from  some- 
thing in  connection  with  the  thea- 
tre property  specifically.  Levencli 
v.  Culver,  260. 

5.  Plaintiff's     assignor    voluntarily 
paid  to  defendant,  the  manager  of 
a  matrimonial   bureau,  a  sum  of 
money  as  consideration  for  defend- 
ant's introducing  to  her  some  one 
she  would  be  willing  to  marry,  the 
agreement    being    that    such   .sum 
should  be  returned  to  her  at  a  cer- 
tain time,  if  at  that  time  she  should 
be  willing  to  give  up  all  acquaint- 
ance with  men  who   were    intro- 
duced by   defendant ;    or  in   case 
she  married  a  man  so  introduced, 
she  was  to  pay  an  additional  sum 
to    defendant.       Held,   that    such 
contract  was  void  as  against  public 
policy,  and,  both  parties  being  in 
pari    delicto,    plaintiff    could    not 
recover  the  money  paid  thereunder. 
Duval  v.   Wellman,  515. 

6.  Plaintiff's    contract     for     mason 
work  to  be   done    on   a   building 
provided    that  it   should    be  done 
in  accordance   with    specifications 
"verified  by  the  signatures  of  the 
parties,"  which  were  to  be  "taken 
as  part  of  the  contract"  ;  that  the 
work  was  to  be  done  "to  the  full 
satisfaction  of  the  architect,"  and 
the  money  payable  "upon  the  or- 
der of  the  architect  on  completion 
of  the  work."     The  contract  also 
provided    for    the    payment    of  a 
penalty  of  $20   for  each  day  the 
work  remained  unfinished  beyond 
the  time  specified.      It  appeared, 
on  the  trial  of  an  action  to  enforce 
a  lien,  that  the  specifications  were 
read  over  to  plaintiff  at  the  time  of 
signing  the  contract,  but  were  not 
signed,  plaintiff  saying  that  it  was 
not  necessary  ;  that  the  work  was 
not  performed  in  accordance  there- 
with, and  that  there  was  never  a 
substantial    performance    of    the 
agreement,  and  that  the  architect 
for  such  latter  reason  refused  his 
certificate.      Held,  that  the  speci- 
fications were  made  a  part  of  the 
contract,  although  not  signed  ;  that 
the   architect  was   justified   in  re- 
fusing   his  certificate ;    and    that 
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defendant  could  recover  under  his 
counter-claim,  as  liquidated  dam- 
ages for  a  breach,  the  stipulated 
penalty.  Lennon  v.  Smith,  520. 

See  BENEVOLENT  ASSOCIATIONS. 
BROKERS. 
GUARANTY. 
MASTER    AND    SERVANT,  2, 

4,  5. 

PARTNERSHIP,  6-8. 
SALE. 

CONVERSION. 

See  ARREST,  3. 
BROKERS,  1,  3. 

CORPORATION. 

1.  In  an  action  to  recover  salary  as 
an  officer  of  defendant  corporation, 
it  appeared    that    defendant  was 
incorporated    for    the   purpose  of 
leasing  and  operating  certain  rail- 
roads ;  that,  after  plaintiff's  elec- 
tion as  treasurer,  the  leased  roads 
consolidated  with  other  roads  with 
defendant's    consent,   and  a  new 
corporation  was  formed  to  operate 
the  consolidated   roads,  of  which 
plaintiff  was  made  assistant  treas- 
urer at  an  increased  salary ;  that 
plaintiff,  together  with  the  other 
officers    of    defendant,    remained 
such  for  several  years,   although 
plaintiff's  duties  other  than  keeping 
certain  securities  and  the  receiving 
and  transferring  of  collections,  etc. , 
and   effecting   loans  (a  matter  of 
a  few    days'    employment),   were 
slight  and  merely  formal,  the  busi- 
ness of  defendant  practically  ceas- 
ing when   the   consolidation  took 
place.       Held,  that    plaintiff  was 
entitled  to  the  stipulated  salary  as 
treasurer,  he  having  some  duties 
to   perform   as   such.      Rodney  \. 
Southern  R.  R.  Assoc.,  70. 

2.  The  president  of  a  corporation,  in 
pursuance  of  a  resolution  of  the 
directors  voting  him  a  salary,  drew 
notes  therefor  in  the  name  of  the 
corporation  to  himself  as  payee, 
and  signed  them  himself  as  presi- 
dent.      They    were    indorsed    by 
such   president  in  blank  and  dis- 
counted by  plaintiff.      Held,  that 
plaintiff,  taking  the  notes  before 
maturity  and  for  value,  was  a  buna 
fide  holder,  and  was  not  put  upon 


inquiry  as  to  whether  they  were 
given  for  the  president's  salary,  or 
whether  the  salary  had  been  earned, 
or  whether  there  was  any  by-law 
or  resolution  giving  the  salary 
passed  before  the  services  were 
rendered,  or  whether  the  defend- 
ant's directors  had  exceeded  their 
powers  or  had  done  anything  wrong 
in  the  premises  ;  that  even  if  plain- 
tiff knew  that  the  notes  were  given 
for  the  president's  salary,  he  was 
not  bound  to  inquire  whether  the 
salary  was  earned  or  legally  pay- 
able, the  mere  fact  of  the  president 
discounting  such  notes  being  an 
assertion  to  that  effect  which  plain- 
tiff was  entitled  to  rely  upon.  Wil- 
son v.  Metropolitan  Elevated  R. 
Co.,  171. 

3.  The  fact  that  a  director  and  stock- 
holder   of    a   corporation    formed 
under  the  Limited  Liability  Act  of 
1875  is  also  a  creditor  of  the  com- 
pany, is  not  a  defense  to  an  action 
to  charge  him  with  a  debt  of  the 
corporation  on  the  ground  of  his 
having  signed  a  false  annual  re- 
port ;  but  is  a  defense  to  an  action 
to  charge  him  with  such  a  debt,  on 
the  ground  of  an  unpaid  subscrip- 
tion by  him  to  the  corporate  stock. 
Richards  v.  Kinsley,  334. 

4.  The  complaint  in  an  action  against 
a  director  and  stockholder  of  such 
a  company  sought  to  charge  him 
for  a  debt  of  the  company  on  the 
grounds  that  he  had  not  paid  the 
whole  of  his  subscription  to  tin- 
stock,  and  that  as  director  he  had 
signed  a  false  annual  report.    Held, 
that  the  complaint  stated  but  one 
cause  of  action,  and  therefore  de- 
fendant  could   set   up  in  defense 
that  he  was  a  creditor  of  the  com- 
pany.   76. 

5.  The  indorsee  of  a  promissory  note 
of  a  corporation,  who  received  it 
for  full  value  before  maturity,  is 
not  debarred  of  his  remedy  thereon 
against  the  trustees  of  the  company 
for  a  failure  to  file  the  annual  rv- 
port,  because  the  note  was  assigned 
to  such  indorsee  by  a  co-trustee 
jointly  liable  with  defendants  for 
the  default  and  the  statutory  pen- 
alties attached  thereto,  where  the 
indorsee  had  no  notice  of  such  lia- 
bility ;  and  it  does  not  rest  on  sui-h 
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indorsee  to  prove  want  of  notice 
on  proof  of  the  common  default  of 
plaintiff's  indorser  and  the  defend- 
ants. Chemical  Nat.  Bank  v. 
Colwell,  361. 

6.  The  by-laws  of  an  incorporated 
company  provided  that  the  direc- 
tors should  "  serve  for  the  term  of 
one  year  or  until  such  time  as  their 
successors  shall  be  elected. ' '    Held, 
that  the  word  "or"  should  be  read 
as  "  and,"  and  defendant,  having 
been  duly  elected,  must  be  con- 
sidered liable  as  a  director  until  it 
should  be  shown  by  him  that  a 
successor  was  elected.     76. 

7.  Defendant  company,  on  transfer- 
ring to  plaintiff  certain  shares  of 
its  stock  in  payment  of  letters  pa- 
tent assigned  by  her,  agreed  "that 
the  dividends  accruing"  to  plain- 
tiff on  such  shares  of  stock  "shall 
amount  to  at  least  §219  on  or  be- 
fore  May  17th,  1886,  and  to  the 
additional  sum  of  §219  on  or  be- 
fore May  17th,  1887."   Nodividend 
being  declared  by  May  17th,  1886, 
defendant  paid  to  plaintiff  §219. 
A  dividend   of    5%  was  declared 
January  17th,  1886,  and  plaintiff 
was  paid  the  same,  amounting  to 
$175,  and  also  on  May  17th,  1887, 
the  difference  between  such  divi- 
dend and  §219.      In  July,  1887, 
the  company  declared  a  dividend 
of  3%,  but    defendant  refused  to 
pay  plaintiff  any  more  thereof  than 
the  proportion  earned  after  May 
17th.     Held,  that  dividends,  unlike 
interest,   do  not    "accrue"  until 
they  are  declared,  and  that  plain- 
tiff, under  the  terms  of  her  agree- 
ment, was  entitled  to  the  whole  of 
the  July  dividend.     Parks  v.  Au- 
tomatic Bank  Punch  Co.,  424. 

See  ELECTRICITY. 

MUNICIPAL  CORPORATIONS. 

COSTS. 

1.  A  demurrer  to  a  complaint  con- 
taining three  causes  of  action,  was 
sustained  as  to  one  cause  and  over- 
ruled as  to  the  others,  and  on  the 
issue  joined  on  the  latter,  plaintiff 
obtained  judgment.  On  appeal 
from  the  order  sustaining  the  de- 
murrer as  to  the  one  cause  of  ac- 
tion, the  same  was  affirmed,  and 


judgment  in  favor  of  defendant  for 
costs  was  awarded.  Held,  that 
the  judgment  for  costs  was  properly 
set  off  against  plaintiff's  judgment. 
Smith  v.  Chenoweth,  166. 

2.  Costs  do  not  primarily  belong  to 
the  attorney ;  he  has  a  lien  upon 
them  for  his  compensation,  and  to 
that  extent  he  is  regarded  as  an 
equitable  assignee  of  the  judgment ; 
but  as  'to  costs  recovered  in  one 
action,  the  equities  of  the  parties 
are  superior  tp  the  lien  of  the  at- 
torney, and  a  set-off  may  be  or- 
dered, the  lien  only  attaching  to 
the  balance  remaining  in  favor  of 
the  client.     Ib. 

3.  X.,  plaintiff  in  an  action  in  the 
Superior  Court  of  New  York  City, 
was  required,  as  a  non-resident, 
to  give  security  for  costs,  and  de- 
posited   §500    as    such    security. 
Judgment    was   rendered    against 
him  for  costs,  and  on  appeal  by 
him  therefrom  to  the  General  Term, 
he,  by  order  of  court,  filed  an  un- 
dertaking as  additional  security  for 
costs.     The  judgment  was  affirmed 
on  appeal,  and    by   order  of  the 
court  the  deposit  was  paid  over  to 
defendants  in  the  action ;  and,  in 
addition,    they    collected,   on    the 
undertaking,  costs  to  the  amount 
of  $113.     On  appeal  to  the  Court 
of  Appeals  the  judgment  was  re- 
versed and  a  new  trial  granted, 
costs  to  abide  the  event.     On  the 
new  trial  N.  recovered  judgment, 
which  was  affirmed  on  appeal  to 
the  General  Term  ;  and  defendants 
appealed  to  the  Court  of  Appeals. 
Defendants     obtained     an     order 
granting  them    leave   to  pay  the 
§500,  and  the  §113  previously  col- 
lected, into  court,  to  be  retained 
as  security  for  costs  on  the  part  of 
N.     Held,  in  an  action  brought  in 
the  City  Court  of  New  York,  that 
N.'s  assignee  could  recover  such 
sums  from  defendants,  with  inter- 
est from  the  time  of  their  payment, 
the  order  allowing  payment  into 
court  being  permissive  only,  and 
not  restraining.     Badger  v.  Apple- 
ton,  192. 

See  CITY  COURT  OF  NEW  YORK. 
EXECUTORS    AND    ADMINIS- 
TRATORS. 
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COUNTERCLAIM. 

1.  A  complaint  set  forth  as  a  cause 
of  action  a  running  account  for  the 
transmission  of    telegraphic  mes- 
sages.     The  answer  set  up  as  a 
counterclaim  damages  caused  by 
the    plaintiff's    negligence  in    ad- 
dressing and  delivering  to  defend- 
ants   a   telegraphic    message    not 
intended  for  them,  on  which  they 
acted  in  good  faith  to  their  injury. 
Held,  that  the  answer  set  up  a 
cause  of  action  founded  on  a  tort, 
and    was    therefore    demurrable. 
Western  Union  Tel.  Co.  v.  Milli- 
ken,  170. 

2.  In  an  action  on  an  undertaking 
given  on  obtaining  an  order  of  ar- 
rest which  has  been  set  aside,  the 
defendant    who    has    obtained    a 
judgment  in  the  action  in  which 
the  order  of  arrest  was  given  may 
plead  such  judgment  as  a  set-off  to 
plaintiff's  claim  for  damages  and 
expenses  sustained  by  the  arrest ; 
but  defendant  cannot  plead  a  judg- 
ment obtained  in  an  independent 
suit  on  such  undertaking  brought 
by  the  attorney  for  his  costs,  the 
attorney  having  no  right  of  action 
on  the  undertaking  for  his  costs. 
Cornell  v.  Donovan,  295. 

See  BILLS  AND  NOTES,  4. 

COUPONS. 
See  MORTGAGES,  3. 
COVENANT. 

See  LANDLORD  AND  TENANT,  2, 

12. 
MORTGAGES,  1. 

CREDITOR'S   SUIT. 
See  JUDGMENT,  6. 


D 

DAMAGES. 

1.  In  an  action  to  recover  damages 
for  personal  injuries,  it  appeared 
that  plaintiff  was  a  manufacturer 
of  clothing,  in  which  business  he 
employed  hands  to  sew  and  make 
up  clothing  which  was  cut  and  fur- 
nished to  him  in  large  quantities 


by  dealers  in  clothing  upon  con- 
tract, and  that  he  made  the  con- 
tracts personally  and  overlooked 
the  work.  He  was  allowed  to 
show  his  earnings  in  this  business. 
upon  the  ground  that  his  personal 
skill  and  experience  and  knowledge 
were  required  in  it,  and  that  he 
could  not  have  employed  another 
person  to  take  his  place  with  equal 
efficiency.  Held,  that  this  was 
erroneous ;  for  while  the  success 
of  a  business  may  be  due  to  the 
special  fitness  of  the  man  at  the 
head  of  it,  the  profits  of  such  busi- 
ness do  not  depend  solely  upon 
the  skill  of  the  individual,  and  are 
not  therefore  the  measure  of  dam- 
ages for  a  loss  of  his  time,  ability, 
and  opportunity  to  earn  money 
arising  from  personal  injuries. 
Marks  v.  Long  Island  R.  Co.,  «1. 

2.  In  an  action  for  personal  injuries 
from    defendant's    negligence,   al- 
leged  to  have  caused  a  sore  on 
plaintiff's  arm,   stiffening  it,  ami 
incapacitating   her    for    business, 
for  three  months,  the  jury  found 
a  verdict  for   plaintiff    for    $800. 
Held,  that  although  the  court  on 
appeal  was  of  the  opinion  that  the 
sore  on    plaintiff's  arm   and    the 
injury  thereto  were  due  to  a  bad 
condition  of  plaintiff's  blood  rather 
than  to  the  fall  caused  by  defend- 
ant's   negligence,   yet,   a  medical 
witness  having  testified  that  the 
fall  caused  the  sore  and  the  injury, 
and  this  not  being  disproved  by 
defendant,    although    it    had    the 
opportunity  to  do  so,  the  verdict 
would  not  be  set  aside.     Corngun 
v.  Dry  Dock  &c.  R.  Co.,  120. 

3.  In  an  action  by  an  administrator 
for  the  pecuniary  loss  sustained  by 
the  next  of  kin  of  plaintiff's  intes- 
tate from  his  death,  alleged  to  have 
been  caused  by  defendant's  negli- 
gence, it  appeared  that  the  intes- 
tate left  no  father,  mother,  widow, 
children,  or  other  persons  depend- 
ent upon  him   for  support ;    that 
his    only    next    of    kin    were    a 
brother  and  sister  in  Ireland,  and 
three  nephews  in  New  York  City. 
where  he  carried  on  the  business 
of  junk  dealer.     The  testimony  did 
not  show  that  he  ever  did  anything 
to  support  or  in  any  way  assist  any 
of   these  relatives,   nor  what    he 
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earned,  or  what  the  value  of  his 
life  was  to  his  next  of  kin.  Held, 
that  a  verdict  of  §1,000  should  not 
be  set  aside  as  excessive.  Kelly  v. 
Twenty-third  St.  R.  Co.,  418. 

4.  On  the  trial  of  an  action  to  recover 
damages  for  personal  injuries,  the 
court  allowed  plaintiff's  counsel  to 
ask   the  physician  who   attended 
plaintiff  the   question  "  What,  in 
your  opinion,  is  likely  to  be  the 
permanent  effect  upon  B.'s  [plain- 
tiff's] general  health,  of  the  injuries 
she    has     received  ? "     and    also 
charged  the  jury  that  "  if  the  injury 
is  permanent  in  its  character,  and 
likely   to  affect  her  in  after  life, 
that  will  enhance  the  damages." 
Held,   that  the  allowance  of  the 
question  and  the  charge  to  the  jury 
were    erroneous,    as    authorizing 
damages  for  future  suffering  which 
was    rendered    probable    merely. 
Bailey  v.  Westcott,  506. 

5.  In  an  action  for  personal  injuries 
caused  by  a  fall,  when  attempting 
to  board  defendant's  horse-car,  the 
evidence  showed  that  the  fall  in- 
jured plaintiff's  spine,  causing  her 
pain  in  walking  any  considerable 
distance,  and  also  brought  on  pro- 
lapsus uteri,  which  her  physicians 
testified  might  cause  her  life-long 
suffering.     Held,  that  a  verdict  of 
$4,000  damages  should  not  be  set 
aside  as  excessive.       Valentine  v. 
Broadway  &  Seventh  Ave.  It.  Co., 
540. 

See  CONTRACTS,  6. 
EVIDENCE,  5. 
FRAUD,  2. 
THEATRES,  3. 

DEATH. 

See  DAMAGES,  3. 

FORECLOSURE,  1,  2. 

DECEIT. 
See  FRAUD. 

DEMAND. 

See   ASSIGNMENT    FOR    BENEFIT 
OF  CREDITORS,  6. 

DISCOVERY. 

1.  A  party  to  an  action  cannot  at 
the  tri^l  compel  the  inspection  of 


private  writings  of  a  witness  not  a 
party,  without  the  declared  inten- 
tion of  offering  them  in  good  faith 
in  evidence.  McCall  v.  Moscho- 
witz,  16. 

2.  On  an  application  by  plaintiff,  hi 
an  action  to  recover  for  injuries 
caused  by  negligence  of  the  pro- 
prietors of  a  travelling  show,  for 
discovery  and  inspection  of  defend- 
ants' books,  it  appeared  that  all 
the  property  of  the  show  belonged 
to  defendants  ;  that  a  man  in  then- 
employ  was  the  ticket- taker  and 
sent  the  collected  tickets  to  defend- 
ants ;  that  the  main  object  of  the 
show  was  to    draw   attention  to 
patent  medicines  prepared  and  sold 
by  defendants  ;   that  the  accounts 
of  the  show  were  kept  by  defend- 
ants ;    that,   after  the  fall  of   the 
seats,  by  which  plaintiff  was  in- 
jured, they  procured  new  seats  for 
the  show  ;  and  that  they  paid  dam- 
ages to  some  of  the  persons  injured 
by  such  fall.     The  show  bore  tto 
name  of  one  called  "  Nevada  Ned  " 
and  was  ostensibly  conducted  by 
him.     Held,  that  these  facts  war- 
ranted the   presumption  that  de- 
fendants' books  would   show  that 
they  were  the  actual  proprietors, 
and  the  order  for  discovery  and 
inspection  was  properly  granted  ; 
that  the  fact  that  one  of  the  de- 
fendants, on  a  preliminary  exam- 
ination, swore  that  he  was  not  abk- 
to  testify  fully  without  his  books;, 
and   might    therefore    have    beta 
compelled  to  produce  them  to  re- 
fresh his  memory,  was  no  ground 
for  refusing  the  order  for  inspec- 
tion, as  such  production  might  not 
have  answered  plaintiffs  purpose. 
Ahlmeyer  v.  Healy,  288. 

3.  On  an  application  for  the  exam- 
ination of  defendant  before  trial, 
under  sections  872  and  873  of  the 
Code  of  Civil  Procedure,  in  an  ac- 
tion to  recover  for  a  breach  of  trust 
in  the  purchase  and  sale  of  stocks 
and  grain,  it  appeared  that  defend- 
ant, as  broker  for  plaintiff's  as- 
signor, bought  and  sold  stocks  and 
grain  for  him  on  his  paying  a  mar- 
gin as  security  ;  that  defendant  ren- 
dered accounts  of  his  operations, 
which  plaintiff  claimed  were  false, 
alleging  that  defendant  charged  a 
greater  than  the  market  price  fur 
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stocks  and  grain  purchased  and  a 
less  than  the  market  price  of  stocks 
and  grain  sold,  and  also  charged 
for  stocks  bought  and  sold  when 
no  transaction  in  fact  was  Uad. 
Plaintiff's  affidavits  were  not  con- 
troverted. Held,  that  the  allega- 
tions in  such  affidavits  must  be 
taken  pro  confesso,  and  that  plain- 
tiff was  entitled  to  an  order  for  de- 
fendant's examination ;  the  fact 
that  the  moving  papers  alleged  the 
existence  of  facts  which,  if  estab- 
lished, might  entitle  plaintiff  to 
more  than  one  cause  or  ground  of 
action,  was  not  a  valid  objection ; 
nor  could  defendant  evade  the 
examination  on  the  ground  that 
its  tendency  might  be  to  criminate 
him  or  make  him  liable  to  a  pen- 
alty or  forfeiture,  as  such  privilege 
can  only  be  pleaded  to  a  particular 
question  at  the  time  it  is  asked. 
Judah  v.  Lane,  308. 

DISTRICT   COURT. 

1.  In  an  action  removed  from  a  dis- 
trict court  in  the  City  of  New  York, 
this    court    has    power    to    allow 
amendments  of  the  pleadings,  with- 
in the  limits  of  the  jurisdiction  of 
the  district  court,  and  of  its  powers 
to  grant  amendments.     Lallemand 
v.  /'ere,  43. 

2.  The    jurisdiction  of    the    district 
courts   in   the  City  of  New  York 
over  actions  on  bastardy  and  aban- 
donment bonds,  conferred  by  the 
first  clause  of  section  1  of  chapter 
389  of  the  Laws  of  1802,  was  also 
vested  in  them,  as  "  prescribed  by 
a  special  statutory  provision,"  un- 
der section  3215  of    the   Code  of 
Civil  Procedure  (subd.  3),  which 
took  effect    January    12th,    1880 ; 
and  was  therefore  not  divested  by 
the  repeal  of  the  first  clause  of  the 
act  of  1802,  by  chapter  245  of  the 
Laws  of    1880,  the  repealing  act 
having  taken  effect  September  1st, 
1880.     People  v.  Dando,  06. 

3.  Nor  was  the  jurisdiction  affected 
by  the  substitution,  by  the  Code 
of  Criminal  Procedure,  of  under- 
takings  for  bonds   in  such   cases 
(§  882)  ;  nor  by  the  provision  that 
actions  upon  them  shall  be  brought 
in  the  name  of  the  city  instead  of 


in  the  name  of  the  people  of  the 
state  (§  881),  the  cfty  being  the 
real  party  in  interest.  Ib. 

4.  A  justice  of   a  district  court  in 
the   City   of    New    York,    before 
whom  a  summary  proceeding  for 
recovery  of  real  property  has  been 
instituted,  has  no  jurisdiction   to 
determine  the  case  and  sign  a  final 
order  after  the  expiration  of  his 
term  of  office.     The  consent  of  tli« 
parties  cannot  confer  jurisdiction. 
Roddiny  v.  Kane,  &>•>. 

5.  On  the  return  day  of  a  precept, 
issued   by   the  clerk  of  a  district 
court  in  the  City  of  New  York  in  a 
summary  proceeding  for  recovery 
of  possession  of  demised  premises, 
no  justice  being  present,  the  clerk, 
of   his  own  motion,  after  noting 
the  presence  of  the  landlord  and 
non-appearance  of  the  tenant,  ;ul- 
journed  the  cause.       No    answer 
was  filed  by  the  tenant.     The  jus- 
tice not  being  present  at  the  ad- 
journed day,  the  clerk  in  like  man- 
ner   again  adjourned    the    cause. 
On  the  latter  adjourned  day  tat- 
justice  and  both  parties  were  pres- 
ent, and  the  tenant  presented  his 
answer.     To  this  the  landlord  ob- 
jected,  and    asked    judgment    by 
default.      The  right   to  judgment 
by  default  was  disputed,  and  the 
justice  adjourned  the  cause,      llo 
was  not  present  on  the  adjourn*  d 
day,  and  the  clerk  again  adjourm  d 
the  cause.    On  the  latter  adjounud 
day,  the  justice,  after  hearing,  de- 
nied   the    landlord's     motion    for 
judgment  by  default,  and  allowed 
the  tenant's  answer  to  stand.     On 
a    subsequent    hearing    judgment 
was  given  for  the  tenant.     Held, 
that  the  tenant  was  not  in  default 
for  not  appearing  in  the  absence 
of  the  justice  ;  that  the  clerk  had 
power,  under  section  1292  of  the 
Consolidation  Act,  to  adjourn  the 
cause  in  the  absence  of  the  justice ; 
and  that  the  justice  did  not  err  in 
receiving  the  answer  when  he  did, 
and   entering  final    judgment   for 
the  tenant  on  the  merits.     Deuter- 
mann  v.  Wilson,  563. 

'  DIVIDEND. 

See  COUPOKATION,  7.~ 
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DIVORCE.  . 

1.  On  trial  before  a  referee  of  an  ac- 
tion   by  a  husband  for  absolute 
divorce,  plaintiff,  after  having  intro- 
duced evidence  concerning  a  certain 
woman,  endeavored  to  procure  the 
attendance  of    defendant  for  the 
purpose  of  identification,  but  was 
unable  to  discover  her  residence, 
and  her  attorney  declined  to  dis- 
close it,  and  the  court  refused  to 
compel  him  to  make  such  disclos- 
ure.    Held,  that  under  such  cir- 
cumstances the  court  had  power  to 
order  discontinuance  of  weekly  ali- 
mony pendente  lite  unless  defend- 
ant should  consent  to  attend  upon 
the  trial  for  the  purpose  of  identi- 
fication.     Jacobson  v.   Jacobson, 
255. 

2.  In  an  action  brought  in  New  York 
by  a  husband  against  his  wife  for 
separation  on  the  ground  of  aban- 
donment, it  appeared  that  the  par- 
ties were  married  in  Pennsylvania 
and  resided  there  together ;    that 
the  husband  subsequently  took  up 
his  residence  in  New  York,  and 
the  wife  refused  to  follow  him,  but 
continued  in   Pennsylvania,    such 
refusal  and  continuance  being  the 
alleged  abandonment.     Held,  that 
the  courts  of   New  York  had  no 
jurisdiction,   the  residence  of  the 
husband  in  New  York  not  drawing 
with  it  the  residence  of  the  wife 
so  as  to  make  them  both  residents 
of    the  state  within  section  1763 
of  the  Code  of  Civil  Procedure. 
Toosey  v.  Toosey,  537. 

DOMICILE. 

See  ATTACHMENT,  1. 

DOWER. 

The  wife  of  a  mortgagor  of  land,  as 
against  judgment  creditors  of  the 
mortgagor  subsequent  to  his  mar- 
riage, is  dowable  of  the  surplus 
moneys  received  from  a  sale  under 
execution  on  a  judgment  of  fore- 
closure of  such  mortgage,  though 
she  joined  jn  the  mortgage,  and  it 
contained  the  clause  that  the  sur- 
plus, if  any,  should  be  paid  to  the 
husband  or  those  claiming  under 
him.  Such  clause  is  intended  to 
relicA'c  tho  mortgagee  from  the  bur- 


den of  ascertaining  to  whom  the 
surplus  belongs  and  the  responsi- 
bility for  its  proper  distribution  ; 
and  as  the  wife  cannot  release  her 
inchoate  right  of  dower  to  her  hus- 
band directly,  such  clause  cannot 
operate  against  her  dower.  New 
York  Life  Insurance  Co.  v.  Mayer, 
318. 

See  INFANTS. 

DRAFTS. 
See  ASSIGNMENT. 


E 


ELECTRICITY. 

1.  The  relator,  a  corporation  organ- 
ized for  the  purpose  of  construct- 
ing, using,  maintaining,  and  leasing 
lines  of   telegraph  wires  or  other 
electric  conductors  under  the  pave- 
ments of  the  streets  of  the  cities 
of  New  York  and  Brooklyn,  having 
obtained,  in  1883,  from  the  com- 
mon council  of  New  York,  permis- 
sion, pursuant  to  acts  of  1879  and 
1881  (L.  1879  c.  397,  as  am'd  L. 
1881  c.  483),  to  lay  its  wires  in  and 
through  the  streets  and  make  con- 
nections with  them  underground, 
made  application,  in  1886,  to  the 
department  of  public  works  of  that 
city  for  a  permit  to  make  excava- 
tions in  the  streets  to  construct  its 
lines,  which  was  refused,  on  the 
ground  that  the  plan  had  not  been 
approved  by  the  board  of  subway 
commissioners  appointed  under  the 
act  of  June  13th,  1885,  as  required 
by  section  3  of  that  act  (L.  1885 
c.  499).     Held,  that  an  application 
for  a  mandamus    to   compel    the 
granting  of  such  permit  was  prop- 
erly denied.    People  v.  Squire,  154. 

2.  Such  application    of    the   act  of 
1885  to  the  relator  did  not  render 
it  unconstitutional,    as    impairing 
the  obligation  of  the  contract  cre- 
ated, in  1883,  by  its  acceptance  of 
the  grant  of  the  common  council ; 
the  act  did  not  take  away  or  mate- 
rially alter  or  impair  the  relator' s 
franchise,  but  simply  regulated;  its 
use  by  prescribing  that  the  electri- 
cal subways  should  be  constructed 
according  to  a  plan  to  be  approved 
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l>y  the  commissioners,  which  was  a 
lawful  exercise  of  the  police  power 
of  the  state.  Ib. 

3.  The  act  of  1885,  read  in  connec- 
tion with  the  act  of  1884  (L.  1884 
c.  334),    which   it   amended,  gave 
the  subway   commissioners  juris- 
diction over  the  laying  of  all  elec- 
tric wires  and  cables,  and  of  all 
companies   using   or  intending  to 
use  underground  wires  through  the 
streets  ;  and  applied  to  the  relator, 
although  its  purpose  was  to  lease 
its  wires  and  not  to  operate  them. 
Ib. 

4.  Neither  does  that  act  violate  the 
provision  of  the  constitution  of  the 
state,  that  no  private  or  local  bill 
shall  embrace  more  than  one  sub- 
ject, and  that  shall  be  expressed  in 
its  title  (Const,  art.  3  §  1C);  it  is 
not  made  a  local  act  merely  because 
its  operation  is  confined  to  cities 
having  a  certain  population,  there 
being  but  two  such  cities ;  and  it 
embraces  but  one  subject,  the  plac- 
ing of  electrical  conductors  and  the 
mode  of  carrying  that  purpose  into 
effect,  which  subject  is  expressed 
in  its  title,  "  An  act  providing  for 
placing  electrical  conductors  under- 
ground in  cities  of  this  state,  and 
for  commissioners  of  electrical  sub- 
ways."    Ib. 

5.  Nor  does  the  provision  in  the  act 
that  the  act  of  1884  "is  amended 
and  made  to  conform  in  all  respects 
to  the  provisions  of  this  act "  (§2), 
bring  it  within  the  provision  of  the 
constitution  that  "no  act  shall  be 
passed  which   shall    provide   that 
any  existing  law  shall  be  made  or 
deemed  a  part  of  said  act,  or  that 
any  existing  law  shall  be  applica- 
ble, except  by  inserting  the  same 
iu  such  act"  (Const,  art.  3  §  17). 
Ib. 

EQUITY. 

See  FRAUD,  3. 

ESTOPPEL. 
See  TRADEMARK,  1. 

EVIDENCE. 

1.  In  an  action  for  dissolution  of 
a  co-partnership,  the  existence  of 
the  alleged  partnership  was  denied 


by  defendants.  Held,  that  letters 
written  by  plaintiff  to  a  third  party 
before  the  alleged  partnership  were 
admissible  in  evidence,  if  limited 
to  the  purpose  of  showing  the  rela- 
tions existing  between  the  parties, 
forming  part  of  the  inducement  to 
the  partnership ;  and  tliat  letters 
written  by  plaintiff  to  defendants 
during  the  alleged  partnership,  in 
its  current  business,  to  the  con- 
tents of  which  defendants  did  not 
at  the  time  object,  were  admissible 
as  tending  to  show  the  purposes 
and  intentions  of  the  parties.  Mc- 
Call  v.  Moschowitz,  10. 

2.  Testimony  of  bookkeepers,  after 
examination  of  books  of  an  alleged 
partnership,  that  they  contain  no 
entry  indicating  that  a  certain  per- 
son was  a  partner,  is  not  admissi- 
ble,  the  books   themselves  being 
the  best  evidence.     Ib. 

3.  In  an  action  to  recover  a  balance 
on  account  of  goods  alleged  to  have 
been  sold  to  defendant's  testator 
for  use  of  certain  steamboats,  affi- 
davits of  the  testator  in  regard  to 
the  ownership  of  the  vessels  were 
produced  from  the  custom  house 
and    admitted    in    evidence    over 
defendant's    objection    that    they 
were  incompetent.     Held,  that  this 
was  not  erroneous,  the  objection 
being  too  general ;   and  that  such 
affidavits  were  admissible  as  decla- 
rations of  the  party  in  interest  to 
off-set  Ms  own  statement.     Kahn- 
weiler  v.  Smith,  142. 

4.  Defendant,  against  plaintiffs'  ob- 
jection,  was  allowed    to  ask  the, 
opinion  of  a  witness  on  a  certain 
point.     Held,  that  defendant  had 
no  ground  for  objection  to  plain- 
tiffs'  asking  another  witness   his 
opinion  on  the  same  point.     Hoi- 
lender  v.  New  York  Central  <fcc.  It. 
Co.,  219. 

5.  In  an  action  for   the  loss  of  a 
wife's    services,    alleged    to    have 
been    occasioned    by    injuries  re- 
ceived through  defendant's  negli- 
gence, the  court  refused  to  allow 
5ie  question  to  be  put  to  plaintiff : 
"What,  in  your  opinion,  are  the 
services   of    your   wife    worth    to 
you?"     Held,  that  this  was  not 
error ;  damages  not  being  provable 
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by  opinion  evidence. 
Cunningham,  404. 


Schuhle  v. 


6.  The  injuries  were  alleged  to  have 
been  caused  by  the  fall  of  a  clothes- 
pole  while  being  set  by  defendant 
in  the  rear  of  his  tenement.     The 
court  excluded  a  question  as  to  the 
manner    in   which    the    pole  was 
again  set  in  the  ground  after  it  had 
fallen.     Held,  that    this  was  not 
error;   negligence   in   the   original 
setting  could  not  be  proved  by  the 
fact  that  defendant  exercised  more 
caution  hi  resetting.     Ib. 

7.  In  an  action  by  the  transferee  of 
.  the  payee  of  a  promissory  note,  to 

enforce  the  liability  of  a  surety 
thereon,  in  which  the  defenses 
were  payment  and  a  release  of  the 
surety  by  taking  security  from  the 
maker,  it  appeared  that  the  maker 
was  also  named  as  a  defendant  in 
the  action,  but  was  not  served  with 
a  summons,  and  had  never  ap- 
peared, and  that  at  the  time  of 
trial  the  statute  of  limitations  had 
run  against  him.  The  payee  died 
prior  to  the  commencement  of  the 
suit,  and  the  surety  died  before 
the  same  was  brought  to  trial,  the 
latter' s  executrix  being  substituted 
in  his  place.  Held,  that  the  maker 
was  competent  to  prove  that  a 
chattel  mortgage  offered  in  evi- 
dence, containing  a  mis-description 
of  the  note  in  suit,  was  given  by 
him  to  secure  such  note,  and  that 
he  had  paid  the  mortgage  by  work 
done  for  the  payee  in  his  lifetime. 
Such  maker  was  not  a  party  to  the 
action  and  had  no  interest  in  the 
event  of  the  same,  within  the 
meaning  of  section  829  of  the  Code 
of  Civil  Procedure  relating  to  evi- 
dence of  personal  transactions  with 
a  deceased  person.  And  it  was 
competent  to  show  by  the  answer 
that,  at  the  time  an  alleged  conver- 
sation with  the  deceased  surety 
was  said  by  a  witness  to  have 
taken  place,  the  action  was  at  issue. 
Ehmann  v.  Scheuerman,  411. 

8.  Admissions  as  to  past  transactions, 
made  by  an  employe  at  the  time 
not  engaged  in  any  business  of  his 
employer  with  which  such  admis- 
sions are  connected,  are  inadmissi- 
ble against  the  employer.      Clarke 
v.  Anderson,  464. 


0.  In  an  action  against  an  elevated 
railroad  company  to  recover  dam- 
agos  for  obstruction  to  light,  air, 
and  access,  it  appeared  that  the 
person  through  whom  plaintiff  de- 
rived title  was  dead,  and  the  agent 
who  collected  rent  was  also  dead. 
Held,  that  evidence  of  the  rental 
value,  being  the  best  evidence  ob- 
tainable, was  admissible  on  the 
question  of  damages.  Grisioold  v. 
Metropolitan,  Elevated  R.  Co.,  484. 

See  APPEAL,  17. 

ASSIGNMENT    FOR    BENEFIT 

OF  CREDITORS,  4. 
BASTARDY. 
BILLS  AND  NOTES,  5. 
DAMAGES. 
DISCOVERY. 
INSURANCE,  2. 
LANDLORD  AND  TENANT,  ft, 

6,  8,  9,  12. 
MARRIED  WOMEN. 
MASTER    AND    SERVANT,  1, 

2,4. 

NEGLIGENCE. 
RAILWAYS,  5. 
TRESPASS. 

EXAMINATION. 
See  DISCOVERY,  3. 

EXCEPTIONS. 

Where  exceptions  taken  at  the  trial 
of  a  cause  are  ordered  to  be  heard 
at  the  General  Term,  it  is  the  duty 
of  the  party  taking  the  exceptions 
to  prepare  the  case  and  to  serve  on 
the  opposite  party  copies  of  the 
papers  in  accordance  with  rule  40 
of  the  General  Rules  of  Practice. 
Wright  v.  Mayor  &c.  of  New  York, 
349. 

EXECUTION. 
See  CONTRACTS,  4. 

EXECUTORS   AND   ADMINIS- 
TRATORS. 

In  an  action  against  an  executor, 
plaintiff  made  affidavit  that  he 
presented  his  claim  in  August, 
1883  ;  that  defendant,  about  May, 
1884,  promised  to  pay  it ;  that  he 
presented  it,  with  vouchers,  duly 
verified,  May  3d,  1885  ;  and  that 
defendant  never  disputed  it  until 
September  5th,  1885,  when  he  no- 
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tified  plaintiff  that  he  refused  to 
refer  it.  Defendant's  affidavit 
stated  that  letters  testamentary 
were  issued  to  him  in  October, 
1883,  and  that  the  time  to  present 
claims  expired  in  October,  1884 ; 
and  denied  any  presentation  until 
September,  1885.  Held,  that  no 
such  presentation  and  refusal  to 
pay  or  to  refer  were  shown  as 
would  make  the  estate  chargeable 
with  costs.  KahnweUer  v.  Smith, 
142. 


F 

FALSE   IMPRISONMENT. 
See  APPEAL,  11. 
FALSE   REPRESENTATIONS. 

See  ATTACHMENT,  2. 
FRAUD. 

FEES. 

See  ATTORNEY  AND  CLIENT. 
RECEIVER. 

FORECLOSURE. 

1.  In  an  action  for  the  foreclosure  of 
a    mortgage,    all    the    defendants 
made  default  except  certain  infants 
who  interposed  the  usual  general 
answer  by  guardian  ad  litem.     A 
referee  was  appointed  to  compute, 
take  proof,    etc.      Held,  that  the 
report  of  the  referee  was  not  such 
report  as  was  intended  by  section 
763  of  the  Code  of  Civil  Procedure, 
allowing  a  final  judgment  in  the 
name  of  the  original  party  to  the 
action,  where  either  dies  after  a 
verdict,  report,  etc.   That  provision 
contemplates  a  decision  by  a  ref- 
eree which  determines  the  rights  of 
the  parties  to  a  controversy  as  they 
would  be  determined  by  a  verdict, 
decision  of  a  judge,  or  interlocu- 
tory judgment.      Smith  v.  Joyce, 
73. 

2.  Plaintiff  having  died  after  the  fil- 
ing of  the  referee's  report  in  his 
favor,    judgment    was    afterwards 
entered  thereon  in  his  name.  Held, 
that  the  action  should  have  been 
revived  by  his  personal  represen- 
tative ;    but    that    such    omission 


was  a  mere  irregularity,  the  judg- 
ment being  in  favor  of  the  deceased 
party,  not  against  him,  and  would 
not  invalidate  the  title  of  a  pur- 
chaser under  the  judgment  having 
no  notice  of  the  irregularity.  Ib. 

3.  Upon  a  reference  of  an  action  to 
foreclose  a  mechanic's  lien,  the 
referee  received  proofs  and  heard 
arguments  thereon  after  the  clos- 
ing of  the  case,  and  without  notice 
to  the  contractor,  who  was  a  par- 
ty defendant.  Hdd,  that  this 
was  an  irregularity,  for  which  or- 
dinarily the  report  should  be  set 
aside ;  but  the  contractor,  having 
had  notice  of  such  proceedings  a 
few  days  after  they  were  had  and 
a  considerable  time  before  the  filing 
of  the  report,  and  not  having  ob- 
jected thereto,  must  be  considered 
to  have  waived  such  irregularity. 
McAllister  v.  Case,  385. 

See  INFANTS. 

MORTGAGES,  3,  4. 

FORFEITURE. 
See  BENEVOLENT  ASSOCIATIONS. 

FRAUD. 

1.  A  failed  in  business,  whereupon 
B  established  himself  in  the  busi- 
ness and    employed  A  as    agent 
and  manager,  giving  him  power  of 
attorney  to  buy  and  sell  and  draw 
checks  in  his  name,  etc.   A  bought 
goods  of  plaintiffs  for  several  years, 
giving  checks  in  payment  on  ac- 
count in  the  name  of  "  B  by  A, 
attorney. "     Plaintiffs,  discovering 
that  B  had  continued  in  such  busi- 
ness only  a  few  months,  brought 
action    against    A    for    obtaining 
goods    on    false    representations. 
One  of  the  plaintiffs  testified  that 
A  told  him  that  B  took  charge  of 
the  inside  of  the  shop  while  A  did 
the  buying  ;  but  it  did  not  appear 
at  what  time  this  statement  was 
made  ;  nor  was  there  evidence  that 
defendant  did  not  intend  to  pay 
the  balance  of  account.    Held,  that 
the  evidence  was  not  sufficient  to 
support  the  action.    Doctor  v.  Gil- 
martin,  200. 

2.  A  member  of  a  benevolent  soci- 
ety, induced  to  become  such   by 
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the  false  representations  of  an 
agent,  can  only  recover  for  such 
fraud  the  damages  sustained  there- 
by, which  would  be  the  amount  of 
money  paid  out  by  reason  of  such 
false  representations.  May  v.  XP.W 
York  Safety  Reserve  Fund  Soc., 
880. 

3.  After  plaintiff  had  been  associated 
in  business  as  a  co-partner  with 
defendant  for  several  years,   de- 
fendant informed  plaintiff  that  a 
new  business  corporation  was  to 
be  organized,  of  which  defendant 
was  to  be  president,  and  plaintiff 
a  manager,  the  business  to  be  of 
the  same  character  as  that  pre- 
viously conducted  by  them,  and 
that  it  was  desirable  that  the  mer- 
chandise of    the  firm   should    be 
transferred  to  the  new  company 
as  though  defendant  were  its  sole 
owner,  at  a  fair  valuation,  to  be 
paid  in  stock  of  the  company  to 
be  issued  in  the  individual  name 
of  defendant,  he  to  have  absolute 
control  thereof ;  and  on  the  repre- 
sentations and  request  of  defend- 
ant, plaintiff  transferred  his  share 
of  the  stock  of  merchandise  of  the 
partnership  to  defendant,  and  it 
was  then  conveyed  to  the   com- 
pany, and  stock  in  the  company 
issued  to  defendant  therefor.   Held, 
that  the  relations  existing  between 
plaintiff  and  defendant  gave  the 
former  a  right  to  rely  upon  the 
representations  made  by  the  lat- 
ter ;  that  the  suppression  by  de- 
fendant of  material  facts  as  to  the 
basis  of  cash  capital  of  the  com- 
pany, was  ground  for  the  inter- 
ference  of  a   court  of  equity  in 
plaintiff's  behalf ;  and  that  his  not 
having  made  an  immediate  disaf- 
nrmaiice  did  not  affect  his  rights, 
until  knowledge  "by  him    of    the 
facts  was  shown.     Hasberg  v.  Mc- 
Carty,  414. 

4.  A  complaint  alleged  that  defend- 
ant, knowing  that  he  did  not  own 
certain  mining  property,  conveyed 
the  same  to  a  company  organized 
for  the  purpose  of  working  such 
property ;  that  the  company  issued 
certificates  of  stock,  which  were 
transferred  to  defendant  in  pay- 
ment for  such  property;  that  plain- 
tiff, believing  these  certificates  to 
be  valuable,  bought  some  of  them; 


and  that  the  certificates  were  in- 
trinsically worthless,  though  an 
apparent  but  fictitious  value  was 
given  to  them  by  "  wash  "  sales  at 
the  mining  exchange  which  the  de- 
fendant made.  It  did  not  allege 
that  defendant  made  any  repre- 
sentations to  plaintiff,  directly  or 
indirectly,  nor  that  defendant  in- 
tended that  any  representations 
made  by  him  should  be  communi- 
cated to  the  public  or  to  plaintiff, 
nor  that  plaintiff  relied  upon  the 
representations  made  by  defendant 
to  the  mining  company  that  defend- 
ant owned  and  had  a  right  to  con- 
vey the  mining  property  in  question. 
Held,  that  the  complaint  did  not 
state  facts  sufficient  to  sustain  an 
action  for  deceit.  McGlynn  v.  Sey- 
mour, 420. 

See  AUCTIONEERS  1. 
RELEASE. 

FRAUDULENT   CONVEYANCES. 
See  JUDGMENT,  6,  7. 


G 


GUARANTY. 

In  an  action  on  a  written  guaranty 
of  the  performance  of  a  contract 
in  writing,  it  appeared  that  de- 
fendant's wife  purchased  plaintiff's 
butcher-shop,  entering  into  tLe 
agreement  guaranteed,  Avhich,  aftt  r 
reciting  such  sale  and  purchase, 
was  as  follows  :  "I  hereby  cove- 
nant and  agree  to  pay  and  dis- 
charge all  the  debts  of  said  busi- 
ness out  of  the  assets  thereof  so  as 
aforesaid  sold  and  assigned  to  me, 
and  thereto  charge  and  bind  any 
and  all  separate  property  I  have 
or  may  hereafter  become  possessed 
of,  with  the  payment,  first,  of  the 
sum  of  §2175,  the  consideration 
money  of  said  purchased  property, 
evidenced  by  a  note  .  .  .  ;  and 
secondly,  with  the  payment  of  all 
the  debts  and  liabilities  of  said 
Kenney  incurred  hi  and  about  said 
business  which  I  have  hereby  as- 
sumed ;  and  thirdly,  with  the  rent 
of  said  building,"  etc.  Held,  in 
an  action  to  recover  the  amount 
of  one  of  the  notes  given  on  such 
transfer,  (1)  that  the  agreement 
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was  a  part  of  the  consideration  for 
the  sale,  it  being  entered  into  at 
the  time  of  the  sale ;  (2)  that  the 
vendee  bound  herself  absolutely 
to  pay  the  debts  of  the  business, 
and  not  alone  out  of  the  assets ; 
(3)  that  the  vendee,  by  the  agree- 
ment, bound  her  separate  estate 
to  pay  the  notes,  arid  on  their  non- 
payment defendant  was  liable  as 
guarantor  without  previous  de- 
mand; (4)  that  the  lapse  of  the 
statutory  period  of  limitation  of 
six  years  between  the  maturity  of 
the  note  in  suit  and  the  commence- 
ment of  the  action  was  not  a  good 
defense,  the  agreement  being  under 
seal ;  (o)  that  plaintiff  was  not 
guilty  of  laches  barring  his  recov- 
ery, there  being  no  request  to  sue 
the  vendee  or  any  agreement  for 
forbearance ;  (0)  that  a  judgment 
against  plaintiff  obtained  by  de- 
fault on  a  demurrer  to  his  com- 
plaint in  an  action  against  the 
maker  of  the  note  was  no  bar  to 
this  action,  it  not  being  rendered 
on  the  merits ;  (7)  that  the  note 
being  made  payable  on  demand 
with  interest  at  a  time  when  the 
legal  rate  was  seven  per  cent.,  such 
rate  must  govern  until  payment, 
and  defendant  having  guaranteed 
"  full  performance  "  was  bound  to 
pay  the  same  rate ;  (8)  that  the 
admission  by  the  referee  of  irrele- 
vant testimony  by  plaintiff  was  no 
ground  of  reversal,  where  the  de- 
fendant offered  no  evidence,  and 
the  evidence  could  not  have  influ- 
enced the  referee  on  the  question 
of  fact  in  the  case.  Kenney  v. 
Masemann,  379. 

See  CONTRACTS,  3. 
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HUSBAND   AND   WIFE. 

See  DIVORCE. 
DOWER. 
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INFANTS. 

In  an  action  for  dower,  defendant 
claimed  title  through  several  mesne 
conveyances  from  a  purchaser  at 
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a  foreclosure  sale  made  in  1838, 
under  a  decree  of  foreclosure  of 
a  mortgage  executed  in  1830  by 
plaintiff's  husband,  in  which  plain- 
tiff joined.  It  appeared  that,  both 
at  the  tune  of  the  execution  of  the 
mortgage  and  the  decree  of  fore- 
closure, plaintiff  was  an  infant ; 
that  she  was  made  a  party  to  tin-. 
bill  as  the  wife  of  the  mortgagor, 
who,  together  with  him,  had  exe- 
cuted the  mortgage,  which  bill 
prayed  a  foreclosure  of  all  the 
rights  and  claims  of  defendants  in 
and  to  the  premises  ;  that  process 
was  not  served  upon  her,  but  upon 
her  husband  for  her,  and  that  no 
guardian  ad  lite.m  was  appointed. 
Held,  that  the  mortgage  was  ab- 
solutely void  as  toward  plaintiff, 
but  that  the  decree  in  the  fore- 
closure suit  was  binding  upon  her, 
as  she  should  have  set  up  the  de- 
fense of  infancy  in  such  suit,  the 
service  of  process  on  her  husband 
for  her  being  sufficient  ;  and  that 
the  failure  to  appoint  a  guardian 
ad  litem  rendered  the  decree  void- 
able only,  and  it  would  not  be  set 
aside  after  the  lapse  of  so  many 
years.  Feitner  v.  Hoeger,  470. 

INJUNCTION. 

1.  The  fact  that  a  city  ordinance  re- 
quiring certain  precautions  to  be 
taken  in  all  cases  of  blasting  is 
complied  with,  does  not  prevent 
the  continuance  by  the  court  of  an 
injunction  pendente    lite    granted 
plaintiff,     restraining     defendants 
from  "  so  blasting  the  rock  on  th« 
premises  adjoining   the    premises 
of  the  plaintiff  that  any  rock  so 
blasted  shall  fall  or  be  thrown  upon 
the  premises  of  the   plaintiff,   or 
said  premises  be  in  any  way  in- 
jured. ' '     The  ordinance,  being  gen- 
eral, is  for  the  protection  of  the 
public  ;  the  court  may  go  further, 
and,  where  special  reasons  exist, 
compel  the  excavator  to  carry  on 
the  blasting  without  imperilling  ad- 
joining premises.     Rogers  v.  Han- 
field,  339. 

2.  In  an  action  to  recover  for  pro- 
fessional services,  it  appeared  that 
such   services  wore    rendered    by 
plaintiff,  as  an  attorney  at  law, -in 
defending  an  action  brought  against 
the  president  of  a  voluntary  asso- 
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ciation,  by  certain  alleged  illegally 
expelled  members,  for  re-instate- 
ment,  the  dissolution  of  such  asso- 
ciation, and  the  appointment  of  a 
eceiver ;  that  a  temporary  injunc- 
tion was  granted  in  such  action, 
restraining  the  defendant  therein 
from  transacting  any  business ;  that 
defendant  herein  was  appointed  re- 
ceiver hi  such  action.  Held,  that 
the  injunction  did  not  restrain  the 
employment  of  counsel,  and  that 
plaintiff  was  entitled  to  compensa- 
tion for  his  services  up  to  the  time 
of  the  appointment  of  a  receiver, 
as  a  matter  of  right ;  but  that  com- 
pensation for  services  rendered 
thereafter  was  in  the  discretion  of 
the.  court  appointing  the  receiver. 
Benemlle  \.  Whalen,  508. 

See  RAILWAYS,  3,  4. 

INSPECTION. 
See  DISCOVERY,  1,  2. 

INSURANCE. 

1.  In  an  action  by  an  insurance  com- 
pany to  recover  a  premium,  it  ap- 
peared that  defendant  had  paid  the 
same  to  the  brokers  through  whom 
the  insurance  was  procured  and 
who  delivered  the  policy  to  it.    The 
policy  contained  a  clause,  "It  is 
agreed  that  the  person  or  persons, 
if  any,  other  than  the  assured,  who 
have  procured  this  insurance  to  be 
taken  by  this  company,  shall  be 
deemed  the  agent  or  agents  of  the 
assured,  and  not  of  this  company, 
in  any  transactions  relating  to  this 
insurance,  and  if  the  premium  on 
this  policy  shall   be  paid  to  any 
person  or  persons  other  than  the 
duly    appointed    and    authorized 
agent  of  this  company,  such  pay- 
ment shall  be  at  the  sole  risk  of 
the  assured."     Defendant  had  no 
knowledge  of  the  actual  relation 
existing  between  plaintiff  and  the 
insurance  brokers.     Held,  that  de- 
fendant had  the  right  to  rely  upon 
the  brokers'  implied  authority  to 
receive    payment,    and    was    not 
liable.      Greenwich    Ins.    Co.    v. 
Union  Dredging  Co.,  237. 

2.  In  an  action  on  a  policy  of  marine 
insurance,  to  recover  for  an  injury 
to  cargo,  the  burden  is  on  the  in- 
sured to  prove  the  seaworthiness 


of  the  vessel,  and  that  the  loss  was 
within  the  perils  insured  against. 
Proof  that  the  goods  were  in  a 
damaged  condition  when  landed  is 
not  sufficient  to  entitle  plaintiff  to 
recover.  Van  Vliet  v.  Greenwich 
Ins.  Co.,  496. 

INTEREST. 

Where  a  contract  provides  for  in- 
terest at  seven  per  cent. ,  that  rate 
governs  until  payment  or  merger 
in  judgment.  Kenney  v.  Mase- 
mann,  379 ;  Patteson  v.  Whitlock, 
497. 

INTERPLEADER. 

In  an  action  by  a  broker  to  recover 
commissions  on  a  sale  of  defend- 
ant's property,  defendant  is  en- 
titled to  an  interpleader  where 
another  broker  claims  commissions 
for  a  sale  to  the  same  purchaser. 
The  fact  that  the  brokers  induced 
such  purchaser  to  enter  into  dif- 
ferent contracts  is  immaterial ;  for 
if  the  contracts  were  inconsistent, 
the  purchaser  could  not  have  fol- 
lowed both,  and  the  determination 
of  which  contract  was  the  one 
followed  would  determine  which 
broker  procured  the  sale,  which  is 
the  question  to  be  tried.  Shipman 
v.  Scott,  233. 

See  CITY  COUKT  OF  NEW  YORK. 


JUDGMENT. 

1.  An  action  begun  and  at  issue  in 
1873,  on  a  promissory  note  then 
nine  years  overdue,  was  not 
brought  to  trial  until  1876,  when 
plaintiff  took  defendant's  default, 
but  judgment  thereon  was  not  en- 
tered until  1880,  three  years  after 
defendant  had  obtained  a  discharge 
in  bankruptcy.  No  notice  in  writ- 
ing of  the  entry  of  judgment  was 
served  on  him,  nor  was  execution 
issued  or  any  effort  made  to  collect 
the  judgment  until  after  defend- 
ant's death  in  1884,  although  he 
was  apparently  in  possession  of 
property.  Held,  that  an  order,  on 
motion  of  the  administratrix  of 
defendant,  in  1885,  opening  the 
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default,  reviving  the  action  in  her 
name,  and  allowing  her  to  serve 
a  supplemental  answer  setting  up 
the  discharge  in  bankruptcy,  was 
not  an  improper  exercise  of  dis- 
cretion, as  neither  party  seemed 
to  have  regarded  time  as  of  any 
importance.  Comer  v.  Wrisley,  14. 

2.  An  appeal  wQl  not  be  dismissed 
on  motion  of  the  respondent  on  the 
ground  that  the  appellant,  though 
the  judgment  appealed  from  is  in 
all  respects  adverse  to  him,  has 
pleaded  it  as  a  defense  to  an  action 
in  which  the  respondent  is  not  a 
party.     Cornell  v.  Donovan,  292. 

3.  In  an  action  on  an  undertaking 
given   on    obtaining   an    order   of 
arrest  which  has  been  set  aside, 
the  defendant  who  has  obtained  a 
judgment  in  the  action  in  which 
the  order  of  arrest  was  given,  may 
plead  such  judgment  as  a  set-off 
to  plaintiff's    claim    for  damages 
and  expenses  sustained  by  the  ar- 
rest; but  defendant  cannot  plead 
a  judgment  obtained  in  an  inde- 
pendent suit  on  such  undertaking 
brought  by  the   attorney  for  his 
costs,  the  attorney  having  no  right 
of  action  on  the  undertaking  for 
his  costs.   Cornell  v.  Donovan,  295. 

4.  Where  the  whole  issue  in  a  case 
is  one  of  fact  which  is  tried  by  a 
referee,  judgment  can  be  regularly 
entered  upon  his  report,  under  sec- 
tion 1228  of    the  Code    of    Civil 
Procedure,  simply  upon  filing  the 
report  with  the  clerk  of  the  court, 
and  without  serving  a  copy  thereof 
upon  the  attorney  for  the  opposite 
party.     Crook  v.  Crook,  298. 

6.  As  far  as  real  estate  is  concerned, 
judgment  creditors  will  acquire 
liens  thereon  in  the  order  in  which 
their  judgments  were  docketed ; 
and  this  priority  will  not  be  dis- 
turbed dr  affected  by  the  order  in 
which  equity  suits  are  brought  to 
set  aside  a  fraudulent  assignment 
affecting  such  real  estate.  New 
York  Life  Ins.  Co.  v.  Mayer,  318. 

6.  A  suit  in  equity  to  set  aside  a 
fraudulent  assignment  or  convey- 
ance may  inure  for  the  benefit  of 
such  judgment  creditors,  by  re- 


moving an  apparent  obstacle  in 
the  way  of  the  cnforc-jment  of  their 
legal  rights,  but  such  equity  suit, 
even  though  resulting  in  a  judg- 
ment setting  the  assignment  aside, 
creates  no  specific  lien  upon  real 
estate,  as  it  might  upon  purely 
equitable  assets  or  upon  personal 
property.  Ib. 

7.  Judgment    creditors    will    retain 
their  liens,  and  may  enforce  the 
same  in  the  order  of  the  docket, 
regardless  of  the  fact  that  junior 
judgment  creditors  have  been  more 
diligent  in  commencing  equity  suits 
and  in  obtaining  therein  decrees 
adjudging  the  assignment  void;  and 
a  decree  simply  adjudging  the  as- 
signment void  will  be  construed  to 
operate  in  aid  of  the  judgment,  and 
not  as  a  waiver  of  the  legal  lien  by 
such  judgment  secured.     76. 

8.  McQ. ,  the  owner  of  a  promissory 
note  made  by  E.,  and  indorsed  by 
A.,  placed  it  in  T.'s  hands  for  col- 
lection, and  T.  brought  suit  thereon 
in  plaintiff's  name,  though  plaintiff 
had  no  interest  in  the  note,  and  re- 
covered judgment.     McQ.  received 
payment  of  the  judgment  from  A., 
the  indorser,   plaintiff  consenting 
thereto.     Subsequently  T.  and  K., 
who    were    partners,    having    no 
knowledge  of  such  payment,  col- 
lected the  amount  of  the  judgment 
from  E.,  the  maker  of  the  note. 
Held,  that  plaintiff  had  no  right  of 
action  against  K.  for  the  moneys 
so  collected;  the  judgment  having 
been  collected  and  the  moneys  dis- 
posed of  with  plaintiff's  consent, 
he  had  no  further  interest  in  such 
judgment,  or  the  subsequent  ille- 
gal  proceedings    to    enforce    the 
same.    Thompson  v.  Kearney,  342. 

See  APPEAL,  1,  5. 
COSTS,  1. 
FORECLOSURE. 
PLEADING,  2. 
SERVICE  OF  PAPERS. 


JURISDICTION. 

See  ATTACHMENT,  1. 

CITY  COURT  OF  NEW  YORK. 
DISTRICT  COURT,  2-6. 
DIVORCE,  2. 
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LACHES. 

See  GUARANTY. 
JUDGMENT,  1. 
TRADE-MARK,  6. 

LANDLORD   AND   TENANT. 

1.  Plaintiff,  a  tenant  of  M.  under  a 
lease  for  two  years,  sub-let  part  of 
the   premises    to    defendant,   and 
subsequently  gave  possession  of  the 
remainder  of  the  premises  to  L., 
who  was  accepted  as  tenant  by  M., 
and,  with  the  assent  of  plaintiff, 
paid  rent  for  the  whole  premises. 
Held,  that  this  effected  a  surrender 
of  the  term  of  plaintiff's  lease,  by 
operation  of  law;  and  payment  by 
defendant  to  L.,  with  consent  of 
M.,  discharged  defendant  from  all 
liability  to  pay  rent  to   plaintiff. 
Kedney  v.  Sohrbach,  54. 

2.  In  an  action  for  rent  of  a  store, 
defendant  set  up  a  counterclaim 
for  damages  to  his  goods  from  an 
alleged  failure  of  plaintiff  to  per- 
form his  covenant  to  "make  all 
necessary  repairs."     The  evidence 
showed  that  plaintiff  was  requested 
to  repair  the  premises,  which  he 
did;  that  no  complaint  was  made 
by  defendant  as  to  the  manner  in 
which  the  repairs  were  made;  that, 
five  months  thereafter,  a  severe  rain 
storm   occurred,  following  a  long 
frost,  when  a  leak  in  the  roof  was 
discovered  at  a  place  to  which  de- 
fendant   claimed    he    had    called 
plaintiff's  attention.     It  appeared 
that  the  plaintiff  sent  a  mechanic 
to  make  repairs  upon  each  occasion 
when  he  was  notified,  and  that  he 
insisted  upon  a  guaranty  from  the 
roofer  who  repaired  the  roof  that 
it  was  good  for  two  years.     Held, 
that  no  failure  to  perform  the  cov- 
enant was  shown.     O'Connor  v. 
Gouraud,  64. 

3.  The  acceptance,  by  a  landlord,  of 
the  keys  of  the  demised  premises 
from  a  tenant  quitting  the  premises 
before  the  expiration  of  the  term 
of  the  lease,  and  a  re-letting,  by 
the    landlord,   for   the    unexpired 
term,  do  not  constitute  a  surren- 
der and  acceptance,  unless  there  is 
an  agreement,  express  or  implied, 


to  that  effect ;  and  the  tenant  is 
liable  for  the  stipulated  rent,  after 
deducting  therefrom  the  rent  re- 
ceived by  the  landlord  from  tho 
tenant  of  the  unexpired  term. 
Winant  v.  Hines,  187. 

4.  The  complaint  in  an  action  for 
personal  injuries  alleged  that  de- 
fendant was  the  owner  of  a  certain 
building,   which  was  a  tenement 
house,  occupied  by  plaintiff  and 
other  tenants  of  defendant ;   that 
the  building  was  negligently  kept 
"by    defendant,   inasmuch    as    the 
stairs  of  the  first  hall  were  covered 
with  zinc,  which  had  become  so 
worn  that  the  edges  became  ragged 
and  curled  up,  and  defendant  neg- 
ligently permitted  the  same  to  re- 
main so ;    and  that  plaintiff,  law- 
fully using  the  stairs  and  carefully 
passing  down  the  same,  and  with- 
out any  negligence  on  her  part, 
tripped  upon  said  zinc  and  fell,  etc. 
Held,  that  the  complaint  stated  a 
good  cause  of  action  under  section 
652  of  the  New  York  Consolidation 
Act,  requiring  that  stairs  of  tene- 
ment houses  shall  be  kept  in  good 
repair.     Brennan  v.  Lachat,  197. 

5.  Plaintiff  testified  that  her  fall  was 
caused  by  her  dress  catching  on 
something  on  the  stairs,   but  did 
not  know  whether  it  was  the  ragged 
zinc  or  protruding  nails  which  were 
there,  it  being  in  the  dark  and  late 
at  night  when  the  accident  hap- 
pened.    Held,  that  the  court  prop- 
erly overruled  defendant's  motion 
to  dismiss  on  the  ground  that  there 
was  no  evidence  of  what  particular 
defect  caused  the  accident,  there 
being  sufficient  evidence  from  which 
the  jury  might  conclude  that  it  was 
due  to  the  condition  of  the  stairs. 
Ib. 

6.  Evidence  of  repairs  made  imme- 
diately after  the  accident  was  prop- 
erly admitted.     Ib. 

1.  Defendant  requested  an  instruc- 
tion to  the  jury  that,  if  plaintiff 
ventured  upon  the  stairs  in  the 
dark  without  exercising  such  extra 
caution  as  their  unsafe  condition 
and  the  absence  of  light  seemed  to 
demand,  she  was  guilty  of  contrib- 
utory negligence.  Held,  that  it 
was  properly  refused^  as  there  was 
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no  evidence  that  plaintiff  did  not 
exercise  the  precaution  required  by 
the  circumstances,  or  as  to  what 
extra  precautions,  if  any,  beyond 
those  she  took,  were  necessary.  Ib. 

8.  In  an  action  for  personal  injuries 
caused  by  slipping  on  the  stairs  of 
a  tenement  house  owned  by  de- 
fendant, plaintiff  was  allowed  to 
show  that  defendant  was  the  owner 
of  considerable  property.      Held, 
that  such  evidence  was  inadmissi- 
ble, and  its  admission  prejudicial, 
it  having  the  tendency  to  prejudice 
the  minds  of  the  jury  by  contrast- 
ing the  pecuniary  conditions  of  the 
parties  to  the  action.     Englert  v. 
Kruse,  247. 

9.  The  court  also  allowed  the  ques- 
tion to  be  asked  plaintiff:  "State 
whether  or  not  the  defendant  stated 
to  you  that  he  had  had  some  acci- 
dent in  the  house,    and  that  he 
ought  to  have  fixed  it,  or  in  some 
other  house."     Held,  that  this  was 
erroneous,  the  question  not  being 
definite  as  to  what  stairs  and  house. 
Ib. 

10.  The  lessor  of  a  building  let  to 
several   tenants,   the   stairway  in 
which  is  the  common  passageway 
to  the  street  for  the  tenants  and 
others  lawfully  entering  the  build- 
ing, is  bound  to  keep  such  stairway 
lighted,  if  a  light  is  necessary  to 
make  it  reasonably  safe  for  travel. 
The  fact  that  a  person  injured  by 
a  neglect  to   maintain  such  light 
was  upon  the  premises  as  a  visitor, 
not  of  a  tenant,  but  of  a  sub-tenant 
of  a  portion  of  the  building,  does 
not  affect  Ms  right  to  recover  for 
injuries  received  through  the  les- 
sor's negligence  in  not  keeping  the 
stairway  lighted.       O'Sullivan  v. 
Norwood,  286. 

11.  Under  the  provision  of  the  Code 
of     Civil      Procedure     authorizing 
summary  proceedings  for  removal 
of  a  tenant  from  demised  premises 
used  or  occupied  "for  any  illegal 
trade  or  manufacture  or  other  ille- 
gal business  "  (§  2231  subd.  4  ;  L. 
1873  c.  588),  it  is  not  a  defense  to 
euch  a  proceeding,  that,  before  the 
trial,  the  tenant  has  discontinued 
the  illegal  business.      Stearns  v. 
Hemmens,  501. 


12.  In  an  action  for  breach  of  a  cov- 
enant by  a  lessee  to  quit  and  sur- 
render the  demised  premises  at  the 
expiration  of  the  term  in  as  good 
state  and  condition  as  reasonable 
use  and  wear  thereof  would  per- 
mit, damages  by  the  elements 
excepted,  and  restore  them  to  the 
condition  they  were  in  at  the  time 
of  the  letting,  it  appeared  that  de- 
fendant leased  the  premises  to 
continue  therein  the  business  of 
sugar  refining,  having  purchased 
the  fixtures,  etc.,  of  the  previous 
occupant.  No  evidence  was  given 
as  to  the  condition  of  the  building 
when  leased,  save  that  it  was  in 
"perfect  condition,"  and  it  did  not 
appear  in  what  the  deterioration 
consisted.  Plaintiff,  after  defend- 
ant's tenancy,  had  the  building 
repaired,  and  leased  it  as  a  ware- 
house. The  referee  allowed  plain- 
tiff the  full  amount  of  his  carpen- 
ter's bills  for  repairs,  part  of  which 
was  for  putting  in  new  beams  In 

.  place  of  rotten  ones,  and  fixing 
holes  in  the  floor.  Held,  on  ap- 
peal, it  not  appearing  how  much 
of  the  rotting  of  the  beams  was 
done  prior  to  defendant's  tenancy, 
or  that  the  holes  *n  the  floor  were 
other  than  those  used  for  machin- 
ery when  defendant  leased  the 
building,  that  a  new  trial  should 
be  ordered.  Roberts  \.  Freeborn, 
629. 

See  ASSIGNMENT    FOR    BENEFIT 

OF  CREDITORS,  2. 
DISTRICT  COURT,  4,  5. 

LEX  LOCI. 

See  ATTACHMENT,  1,  4. 
DIVORCE,  2. 

LIMITATION  OF  ACTIONS. 
PARTNERSHIP,  9. 

LICENSE. 

Defendants,  while  tearing  down  a 
building  adjoining  plaintiffs'  build- 
ing and  excavating  for  the  purpose 
of  rebuilding,  obtained  permission 
from  plaintiff  to  shore  up  liis  build- 
ing by  inserting  needles  for  the  sup- 
port of  the  side  wall  thereof.  Held, 
that  such  license  remained  execu- 
tory so  long  as  the  shoring  was 
proceeding,  and  was  revocable  at 
pleasure  during  such  time,  even 
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though  defendants,  acting  under 
the  license,  had  incurred  expense. 
Ketcham  v.  Newman.,  57. 

LIEN. 

See  ATTORNEY  AND  CLIENT,  2. 
MECHANICS'  LIEN. 

LIMITATION  OF  ACTIONS. 

.  In  an  action  on  a  promissory  note, 
the  defendant  relied  on  the  defense 
of  the  statute  of  limitations  of 
Iowa.  Held,  that  the  decisions  of 
the  Supreme  Court  of  Iowa  in  ex- 
position of  the  statute  were  con- 
trolling on  the  court,  and  that  such 
decisions  hold  a  mere  excuse  by 
the  debtor  for  not  paying  a  debt, 
by  asserting  an  inability  to  pay  it. 
an  implied  promise  to  pay  which 
will  revive  the  indebtedness.  H owe 
v.  Welch,  80. 

.  It  seems  that  if  the  defendant 
had  not  based  his  defense  solely 
on  the  statute  of  limitations  of 
Iowa,  the  court,  after  deciding  that 
that  statute  had  not  run,  would 
have  tested  his  liability  by  the  lex 
/on',  the  statute  of  limitations  of 
New  York,  and  if  the  debt  were 
barred  by  the  latter  statute,  would 
have  given  him  judgment.  76. 

See  GUARANTY. 


LODGING-HOUSE   KEEPEES. 

Defendant  was  the  keeper  of  a 
bathing-house,  the  rooms  in  the 
upper  floors  of  which  were  let  in 
apartments  to  lodgers,  one  of  which 
was  occupied  by  plaintiff.  The 
hall-door,  which  gave  access  to  the 
office  of  the  bath-house,  was  also 
the  approach  to  the  stairway  that 
led  to  the  floor  on  which  plaintiff's 
room  was  situated,  and  was  usually 
left  unlocked.  Plaintiff's  door  was 
furnished  with  a  spring  lock,  but 
as  a  matter  of  convenience  was  by 
him  usually  left  unlocked.  Held, 
that  defendant  was  not  liable  for 
a  loss  by  theft  of  property  in  plain- 
tiff's room,  by  persons  and  in  a 
manner  unknown,  plaintiff  having 
been  lacking  in  ordinary  care  in 
not  keeping  his  door  locked. 
Swannv.  Smith,  114. 


M 

MARRIED   WOMEN. 

In  an  action  to  recover  for  monej 
loaned  defendant,  a  married 
woman,  plaintiff  offered  in  evi- 
dence a  letter  from  defendant, 
dated  in  1863,  requesting  him  to 
make  and  deliver  to  one  McK.  a 
check  to  his  order  for  $2,000,  and 
enclosing  a  receipt  for  "  $2,000  in 
check  to  the  order  of  McK.,  and 
for  which  I  am  to  give  him  my 
note  bearing  interest  at  seven  per 
cent."  Plaintiff  also  offered  in 
evidence  a  check  to  McK.  for 
$2,000,  of  the  same  date,  duly  de- 
posited and  collected  by  McK.  It 
also  appeared  that  defendant  owned 
real  estate  at  such  time  mortgaged 
to  McK.  to  secure  one  hundred 
notes  at  $1,000  each,  and  that, 
shortly  after  the  transaction  above, 
McK.  released  the  land,  and  the 
same  was  sold  free  of  the  incum- 
brance.  Defendant  did  not  at- 
tempt to  explain  the  reason  of  the 
payment  of  $2,000  to  McK.  Held, 
that  the  evidence  was  sufficient  to 
sustain  a  finding  that  the  loan  was 
made  for  the  benefit  of  defendant's 
separate  estate,  rendering  her  liable 
to  repay  the  same.  Patteson  v. 
Whitlock,  497. 

See  DIVORCE. 
DOWER. 
GUARANTY. 
INFANTS. 

MASTER   AND   SERVANT. 

1.  In  an  action  to  recover  for  injuries 
to  plaintiff  while  in  defendants' 
employ,  caused  by  the  falling  of  an 
elevator,  it  appeared  that  plaintiff 
was  designated  by  defendants  to 
take  charge  of  the  running  of  the 
elevator,  newly  erected  in  their 
building,  and  was  instructed  as  to 
its  operation  by  M.,  an  employe 
of  the  contractors  who  constructed 
it,  and  also  by  D.,  one  of  several 
superintendents  or  working  fore- 
men in  the  employ  of  defendants; 
that  on  the  day  of  the  accident  M. 
and  his  assistant  placed  beams  in 
the  elevator  to  be  carried  to  the 
third  floor,  and  D.  placed  a  larger 
beam  there  to  be  carried  to  the 
floor  above;  that  the  elevator  was 
stopped  at  the  third  floor,  and  M. 
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removed  therefrom  the  beams  he 
had  placed  therein;  that  D.,  di- 
recting plaintiff  to  remain  there, 
went  to  the  upper  floor  to  remove 
the  larger  beam,  and  when  about 
to  do  so  the  elevator  was  started 
again,  and  the  end  of  the  beam, 
which  projected  above  the  elevator, 
came  suddenly  in  contact  with  the 
roof,  and  broke  the  fastenings  of 
the  elevator,  causing  its  fall  and 
the  injuries  to  plaintiff.  The  evi- 
dence was  conflicting  as  to  whether 
the  elevator  was  started  by  D.  or 
by  plaintiff.  Held,  that  a  recovery 
could  not  be  based  upon  the  ground 
that  dofcmdants  had  not  provided 
suitable  machinery,  there  being  no 
evidence  to  that  effect;  nor  upon 
the  ground  of  D.'s  negligence,  as 
that  of  a  master,  the  proofs  sho'w- 
ing  only  that  D.  sometimes  hired 
laborers  for  defendants,  and-  was 
detailed  by  defendants  to  instruct 
plaintiff  in  the  use  of  the  elevator, 
and  also  that  I).,  at  the  time  of  the 
accident,  was  engaged  in  the  menial 
labor  of  assisting  to  get  a  beam  in 
place  in  the  top  of  the  building. 
Brennan  v.  Gordon,  47. 

2.  In    an    action    for    damages    for 
breacli  of  a  contract  for  personal 
services  in  dismissing  plaintiff  be- 
fore the  end  of  the  term  for  which 
he  was  employed,  the  defendant  is 
not  entitled  to  a  judgment  in  his 
favor  on  plaintiff's  admission  that 
he  made  no  effort  to  obtain  other 
employment.     The  burden  is  on 
defendant  to  prove  both  that  plain- 
tiff could  have  procured  other  em- 
ployment and  the  amount  that  he 
could  have  received  therefor.  Jlotc- 
son  v.  Afestayer^  83. 

3.  Plaintiff,  while  employed  by  the 
owners  of  a  building  in  course  of 
construction  in  cleaning  out  rubbish 
from  the  cellar,  was  injured  by  the 
fall  of  a  mass  of  brick,  stone,  and 
timber  from  the  fifth  story,  caused 
by  the   overloading  of  that  floor 
with  brick  and  stone,  by  the  con- 
tractor for  the  mason  work,  who 
was  erecting  the  walls.     The  plans 
and  specifications  of  the  building 
had  been  approved  by  the  building 
department,  and  the  mason  work 
and  carpenter  work  had  been  con- 
tracted for  with  the  owners,  to  be 
done  according  to  the  plans  and 


specifications,  by  separate  contrac- 
tors, respectively,  who  were  well 
known,  experienced,  and  compe- 
tent. An  inspector  of  the  building 
department  had  examined  the  work 
every  day  as  it  progressed,  and 
approved  it  up  to  the  day  of  the 
accident ;  but  on  that  day  he  and 
others  had  warned  the  employes  of 
the  contractor  for  the  mason  work 
who  were  hoisting  brick  not  to 
overload  the  beams.  It  did  not 
appear  that  the  owners  had  knowl- 
edge, or  even  constructive  notice, 
of  the  excessive  overloading  of  the 
fifth  floor.  Held,  that  they  were 
not  liable  for  the  injury  to  plain- 
tiff. McEnanny  v.  Kyle,  268. 

4.  In  an  action  for  wages  as  a  driver 
or  conductor  on  a  horse-car  rail- 
road, the  defense  was  a  breach  of  a 
special  agreement  made  by  plain- 
tiff, by  which,  for  a  violation  of 
either  of  the  rules  requiring  plain- 
tiff to  register  every  person  getting 
upon  the  car  and  prohibiting  him 
from  receiving  fare  from  a  passen- 
ger, the  sum  of  §15  was  to  be  de- 
ducted from  his  wages  then  due  or 
to  become  due,  such  sum  to  be 
considered  as  liquidated  damages 
and  not  as  a  penalty,  and  a  report 
of  detectives  of  a  violation  of  such 
rules  to  be    conclusive   evidence/ 
Held,   that    such    agreement  was 
valid  and  binding ;   that  a  failure 
to  discharge  plaintiff  immediately 
upon  the  alleged  breach  was  no 
waiver ;  and  that  it  did  not  avail 
plaintiff  to  deny  a  breach  of  such 
agreement  duly  reported  by  two 
detectives.     Gallagher  v.  Christo- 
pher &  Tenth  St.  R.  Co.,  366. 

5.  Plaintiff  was  hired  by  defendants 
by  oral  contract  for  one  year,  the 
services  to  commence  at  a  fixed 
date  some  days  after  the  making 
of  the  contract.     At  the  end  of  the 
year  he  continued  in  defendants' 
employ  in  the  same  capacity,  re- 
ceiving the  same  wages,  for  three 
months,  when  he  w;is  discharged 
without  cause.       Ihld,   that   the 
first  contract  was  continued    for 
another  year  by  plaintiff's  holding 
over  by  the  implied    consent    of 
defendants  ;  that  the  new  contract 
could  not  be  affected  by  the  al- 
leged invalidity  of  the  old  one  as 
in  violation  of  the  statute  of  frauds  ; 
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and  that  the  question  of  the  inva- 
lidity of  the  first  contract  on  such 
ground  could  not  be  raised,  the 
contract  having  been  fully  per- 
formed. Hodge  v.  Newton,  372. 

MECHANICS'   LIEN. 

1.  A  mechanic  having  entered  into  a 
contract  with  a  sub-contractor  after 
the  original  agreement  between  the 
sub-contractor  and    the   principal 
contractor  had  been  modified,  could 
not,  under  the  mechanics'  lien  laws 
in  force  before  the  act  of  1885  (L. 
1885  c.  342),  file  and  enforce  a  lien 
for  his  work  where  there  had  been 
a  settlement  and  payment  in  good 
faith  between  the  contractor  and 
sub-contractor  of  all  that  was  due 
the  latter  according  to  the  terms  of 
the  modified  contract.     Hagan  v. 
American  Baptist  &c.  Soc.,  131. 

2.  A. ,  the  owner  of  unfinished  build- 
ings, entered  into  a  contract  with 
G.,  whereby  the  latter  contracted 
to  complete  the  buildings  for  a  cer- 
tain sum,  A.  having  the  right  to 
retain  a  certain  portion  of  the  con- 
tract price  for  ten  days  after  the 
buildings  were  finished.     G.  sublet 
the  plumbing  part  of  the  work  to 
W.,  who  in  turn  sublet  a  part  of 

.  his  contract  to  plaintiff .  The  terms 
of  the  payment  under  the  contract 
between  G.  and  W.  were  indefinite. 
Subsequent  to  such  contract,  but 
prior  to  the  contract  with  plaintiff, 
a  contract  was  entered  into  between 
G.  and  "W.,  whereby  the  former 
agreed  to  do  certain  work  on  a 
house  for  the  latter' s  wife,  entirely 
separate  from  the  houses  in  ques- 
tion, to  be  paid  for  by  the  plumb- 
ing work  to  be  done  by  W.  on  the 
houses  of  A.  under  the  contract 
with  G.  Three  days  after  the 
plumbing  work  was  completed,  G. 
and  W.  settled  and  balanced  their 
account,  G.  being  allowed,  as  a 
credit,  the  contract  price  for  the 
work  done  on  the  house  of  W.'s 
wife,  at  that  time  completed.  Plain- 
tiff, twelve  days  after  such  settle- 
ment, and  fifteen  days  after  the 
completion  of  his  work,  filed  his 
lien,  there  yet  being  a  large  sum 
due  G.  from  A.  Held,  that  the 
two  contracts  between  G.  and  W. 
should  be  construed  as  one  ;  that 
plaintiH  should  have  informed  him- 


self as  to  the  true  condition  of  the; 
contract ;  and  that,  W.  having 
been  paid  in  full  under  the  terms 
of  such  contract,  plaintiff  was  not 
entitled  to  a  lien.  Ib. 

3.  Plaintiffs  filed  in  the  office  of  the 
Clerk  of  the  City  and  County  of 
New  York,  on  September  2 1st,  1882, 
a  notice  of  mechanics*  lien,  which 
did  not  conform  to  the  requirements 
of  the  act  of  1875  (L.  1875  c.  37S>). 
but  did   conform    to   the   require  - 
ments  of  the  act  of  1880  (L.  1880 
c.  480),  and  the  Consolidation  Act 
(L.    1882    c.    410   §§    1807-1823). 
Held,  that  the  act  of  1880,  being 
general  in  its  application  and  con- 
taining no    repealing  clause,   did 
not  repeal  the  special  and  local  act 
of  1875  ;  that  the  Consolidation  Act 
by  its  terms  did  not  go  into  effect 
until  March,  1883  ;  and  hence  the 
act  of  1875  was  the  only  one  in 
force  at  the  time  of  the  filing  of  the 
lien,  and  the  notice,  not  conform- 
ing thereto,  was  invalid.  McLaugh- 
lin  v.  Page,  274. 

4.  A  building  contractor  having  pros- 
ecuted the  work  so  far  as  to  obtain 
part  of  the  payment  due  under  his 
contract,  abandoned  the  work,  and 
the  owner  was  obliged    to    com- 
plete it  at  his  own  expense.     Held, 
that  the  lien  of  a  sub- contractor 
would  attach  to  the  difference  be- 
tween the  original  contract  price 
and  the  sum  of  the  payments  made 
to  the  contractor  and  the  expense 
to  which  the   owner  was  put  in 
finishing  the  work  under  the  terms 
of  the  abandoned  contract.   Larkin 
v.  McMullen,  311. 

See  FORECLOSURE,  3. 

MORTGAGES.     . 

1.  The  acceptance  of  the  bond  of  a 
debtor  payable  in  one  year,  on  the 
understanding  that  an  extension  is 
to  be  granted,  is  sufficient  consid- 
eration to  support  a  mortgage,  ex- 
ecuted by  a  third  person,  to  secure 
the  bond,  and  a  covenant  therein 
to  pay  the  debt ;  and  a  failure  to 
record  such  mortgage,  the  land 
having  passed  into  the  hands  of  a 
bona  fide  purchaser  without  notice, 
will  not  affect  the  creditor's  right 
of  action  against  the  mortgagor  on 
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the  covenant.    Forrester  v.  Parker, 
208. 

2.  The  wife  of  a  mortgagor  of  land, 
as  against  judgment  creditors  of 
the   mortgagor  subsequent  to   his 
marriage,  is  dowable  of  the  surplus 
moneys  received  from  a  sale  under 
execution  on  a  judgment  of  fore- 
closure of  such  mortgage,  though 
she  joined  in  the  mortgage,  and  it 
contained  the  clause  that  the  sur- 
plus, if  any,  should  be  paid  to  the 
husband  or  those  claiming  under 
him.     Such  clause  is  intended  to 
relieve  the  mortgagee  from  the  bur- 
den of  ascertaining  to  whom  the 
surplus  belongs  and  the  responsi- 
bility for  its  proper  distribution  ; 
and  as  the  wife  cannot  release  her 
inchoate  right  of  dower  to  her  hus- 
band directly,  such  clause  cannot 
operate  against  her  dower.     New 
York  Life  Ins.  Co.  v.  Mayer,  318. 

3.  The  provision  in  a  mortgage  se- 
curing payment  of  bonds,  that  a 
majority  of  the  bondholders  may 
waive  the  right  given  therein  to 
consider  the   principal  due  by  a 
default  in  the  payment  of  interest 
coupons,  does  not  affect  the  right 
to  sue  on  such  coupons.     Such  a 
waiver  does  not  waive  the  default 
in  the  payment  of  the  coupons. 
Nor  does  the  provision  that  the 
trustee  may  execute  the  power  of 
entry  and  sale  of  the  mortgaged 
property  in  case  of  default,  and 
forbidding  holders  of  bonds  from 
taking  proceedings   at   law  or  in 
equity  to  foreclose  or  procure  a  sale 
of  such  property  independently  of 
the   trustees,    prevent    such    suit. 
The  proceedings    referred  to   are 
such  as  have  for  their  direct  object 
such  sale,  and  not  an  action  at  law, 
the  judgment  in  which  is  to  be  col- 
lected by  execution.     Lyon  v.  New 
York,  Susquehanna  &c.  A'.  li.  Co., 
489. 

4.  In  an  action  to  foreclose  a  mort- 
gage for  $12,500,  defendant  set  up 
a  subsequent  contract,  by  which 
plaintiff  agreed  not  to  institute  pro- 
ceedings to  foreclose  the  mortgage 
during  defendant's   lifetime,   pro- 
vided no  interest  on  prior  mort- 
gages or  taxes  or  assessments  re- 
mained unpaid  for  more  than  thirty 
days.     An  assessment  of  $23  had 


remained  unpaid  for  about  four- 
teen months.  Held,  it  appearing 
that  defendant  was  a  woman  of 
seventy  years  of  age,  that  plaintiff 
had,  or  she  had  reason  to  believe 
he  had,  money  of  hers  in  his  hands 
with  which  he  might  have  paid  the 
assessment,  and  that  the  assess- 
ment was  promptly  paid  by  de- 
fendant when  she  had  notice  of  it, 
that  the  court  would  not  allow 
plaintiff  to  take  advantage  of  such 
default,  and  the  agreement  was  a 
good  defense  to  the  action.  Noyea 
v.  Anderson,  520. 

See  FORECLOSURE,  1,  2. 
INFANTS. 

MUNICIPAL  CORPORATIONS. 

1.  The  act  of  1886  (L.  1886  c.  572) 
requiring  that,  in  actions  against 
certain  municipal  corporations  for 
personal  injuries,  notice  of  inten- 
tion to  bring  such  action  and  of 
the  time  and  place  at  which  the  in- 
juries were  received,  must  be  given 
within  six    months    of    the    time 
when  the  cause  of  action  arose, 
does  not  apply  where  the  action  is 
commenced  within  the  six  months 
by  the  service  of  a  summons  and 
complaint.      Meyer  v.  Mayor  &c. 
of  New  York,  395. 

2.  In  an  action  against  a  municipal 
corporation  for  damages  caused  by 
the  fall  of  a  tree  in  a  public  street, 
it  appeared  that,  six  years  before 
the  accident,  the  top  of  the  tree 
had  been  cut  off  in   constructing 
over  it  an  elevated  railroad,  leaving 
a  stump  nine  feet  high,  the  interior 
of  which,  after  the  fall,  was  found 
to  be  decayed.     The  court  charged 
the  jury  "that  if  to  all  ordinary 
appearances  the  tree  was  sound  at 
the  time,  the  mere  fact  of  allowing 
it  to  remain  would  not  charge  the 
defendants  with  negligence  ;  "  and 
also,  "  that  if  in  fact  the  tree  were 
dangerous,  and  yet  appeared  to  be 
safe  to  ordinary  observation  and 
intelligence,  the  defendants  would 
not  be    liable    for    negligence    in 
respect   to    it ; "    and   refused   to 
charge  "  that  if  the  jury  found  that 
the  defendants  could  have  ascer- 
tained that  the  inside  of  the  tin.- 
had  decayed,  by  examining  the  in- 
terior of  the  hole  which  was  visible 


602 


INDEX. 


on  one  side  of  it,  and  no  such 
examination  of  the  hole  was  made, 
this  would  be  evidence  of  negli- 
gence on  the  part  of  the  defend- 
ant." Held,  that  there  was  no 
error :  a  municipal  corporation,  in 
the  absence  of  express  notice,  is 
chargeable  only  with  the  exercise 
of  reasonable  care  and  vigilance. 
Gnbasko  v.  Mayor  &c.  of  New 
York,  559. 

See  INJUNCTION,  1. 
NEW  YORK  CITY. 


N 


NEGLIGENCE. 

1.  In  an  action  for  personal  injuries 
from  defendant's  negligence,  plain- 
tiff claimed  damages  for  loss  of 
time  occasioned  by  her  disability 
to  pursue  her  calling.     Held,  that 
it  was  competent  for  her  to  prove 
that  she  had  a  business  of  her  own, 
and  was  a  widow  and  compelled  to 
earn  her  own  living.     Corngan  v. 
Dry  Dock  &c.  B.  R.  Co.,  120. 

2.  Plaintiffs    intestate,    a  gangway 
man  employed  by  third  parties  in 
unloading  defendant's  vessel,  was 
directed  by  his  foreman  to  rig  up 
a  hatch,    and    for    that    purpose 
selected,   from  defendant's  store- 
house,   "straps,"    "blocks,"   and 
"whips,"  and  rigged  the  same  to 
a  wire  span  above  the  deck  over 
the  hatch.     The  straps  which  held 
the  block  to  the  span  broke,  and  the 
block,  being  released,  struck  and 
killed  plaintiff's  intestate.     It  ap- 
peared that  the  straps  were  affected 
by  dry  rot,  a  defect  discoverable 
by  inspection.    Held,  that  plaintiff 
was  not  entitled  to  recover,  it  being 
his  duty  to  inspect  the  straps  be- 
fore hanging  them.     Lee  v.  Barrow 
Steamship  Co.,  230. 

3.  Where  the  occupant  of  the  upper 
floor  of  a  building  negligently  suf- 
fers water  from   his  premises  to 
overflow    the    floor    below,    and 
damage  goods  there -stored,  it  is  no 
defense  to  an  action  by  the  owner 
of  the  goods  for  his  loss  that  plain- 
tiff was  not  the  owner,  the  lessee, 
or  the  sub-lessee  of  the  rooms  in 
which  the  injury  occurred.     Goods 


in  the  keeping  of  the  occupant  of 
the  overflowed  premises  are  entitled 
to  the  same  protection  as  his  own 
goods.  Peiser  v.  Schanning,  399. 

4.  In  an  action  for  personal  injuries 
alleged  to  have  been  caused  by  the 
fall  of  a  clothes- pole  while  being 
set  by  defendant  in  the  rear  of  his 
tenement,   the    court    excluded    a 
question  as  to  the  manner  in  which 
the  pole  was  again  set  in  the  ground 
after  it  had  fallen.     Held,  that  this 
was  not  error;    negligence  in  the 
original  setting  could  not  be  proved 
by  the  fact  that  defendant  exer- 
cised more  caution  in  re-setting. 
Schuhle  v.  Cunningham,  404. 

5.  In  an  action  for  damages  caused 
by  an  overflow  of  water  from  a 
tank  on  premises   of  defendants, 
occupants  of  a  floor  above  plaintiff 
in  the  same  building,  it  appeared 
that  the  overflow  was  caused  by 
the  failure  of  defendants  to  turn 
off  at  night  the  stop-cock  in  the 
pipe  leading  from  the  main,  and 
by  allowing  the  overflow-pipe  and 
drip-basin  to  become  so  filled  up 
that  the  overflow  did  not  run  off. 
It  did  not  appear  that  defendants 
knew  of  the  use  of  such  stop- cock, 
or  that  the  pressure  on  the  pipes 
was  sufficient  to  fill  the  tanks,  they 
having  always  used  a  force-pump 
for  that  purpose.     Held,  that  there 
was  not  sufficient  evidence  of  neg- 
ligence to  warrant  submission  of 
the  case  to  the  jury.     Clarke  v. 
Anderson,  464. 

6.  It  is  not  necessarily  negligence  in 
law  to  get  upon  a  street  car  while 
it  is  moving  slowly.      Valentine  v. 
Broadway  &  Seventh  Ave.  R.  It. 
Co.,  540. 

See  APPEAL,  4,  7,  10. 
BAILMENT. 
CARRIERS. 
COUNTERCLAIM,  1. 
DAMAGES. 
INJUNCTION,  1. 
LANDLORD  AND  TENANT,  4- 

10. 

LODGING-HOUSE  KEEPERS. 
MASTER  AND  SERVANT,  1,  3. 
MUNICIPAL  CORPORATIONS. 
PARTY  WALLS. 
RAILWAYS,  5-7. 
TRESPASS,  1. 
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NEW  YORK  CITY. 

1.  The  defendant  submitted  to  the 
superintendent  of  buildings  of  New 
York  City,  pursuant  to  the  act  of 
1885  (L.  1885  c.  450  §  30),  specifi- 
cations and  plans  of  buildings 
which  he  proposed  to  erect.  The 
plans  were  approved,  and  the 
buildings  were  erected  in  full  com- 
pliance therewith,  save  as  to  the 
thickness  of  the  chimney  breasts, 
which  were  built  twenty  inches  in- 
stead of  twenty-eight  inches  thick. 
Held,  that  as  the  statute  contained 
no  provisions  fixing  the  thickness 
of  chimney  breasts,  defendant  was 
not  liable  to  the  penalty  therein 
provided  (§  505),  for  erecting  build- 
ings in  violation  of  the  methods  of 
construction  required  by  the  stat- 
ute. A  penalty  must  be  expressly 
created  and  imposed  by  statute  ;  it 
cannot  be  raised  by  implication. 
Fire  Department  of  New  York  v. 
Braender,  53. 


2.  In  a  proceeding  to  vacate  an  as- 
sessment for  street  improvements 
in  the  City  of  New  York,  it  ap- 
peared that  the  work  had  been 
completed  before  the  passage  of  the 
act  of  June  9th,  1880,  providing 
that  "all  officers  charged  with  any 
duty  connected  with  the  imposition 
or  confirmation  of  assessments  for 
local  improvements  in  the  City  of 
New  York,  are  hereby  directed  so 
to  perform  such  duty  that  assess- 
ments for  all  local  improvements 
heretofore  completed,  shall  be  fi- 
nally passed  upon  by  the  board  for 
the  revision  and  correction  of  as- 
sessments, pursuant  to  the  provis- 
ions of  law  relating  to  assessments 
in  said  city,  within  six  months 
after  the  passage  of  this  act"  (L. 
1880  c.  550),  but  that  the  assess- 
ment was  not  completed  within 
the  six  months  prescribed.  Held, 
that  the  assessment  was  not 
thereby  rendered  void,  in  view  of 
the  provision  of  the  consolidation 
act  that  "  no  assessments  .  .  .  shall 
hereafter  be  vacated  or  set  aside 
.  .  .  for  or  by  reason  of  the  omis- 
sion of  any  officer  to  perform  any 
duty  imposed  upon  him,  except  in 
cases  in  which  fraud  shall  be  shown, 
and  in  cases  of  repaveinent  (§  895)) ; 
and  because  the  act  of  1880  was 


not     mandatory,     but     directory 
merely.     Matter  of  Deeriny,  89. 

3.  It  also  appeared  that,  while  the 
work  was  finished  in  1872,  and  the 
assessment  was  not  confirmed  until 
1885,  there  had  been  a  controversy 
litigated  between  the  city  and  the 
contractor  as  to  the  amount  due  for 
the  work,  which  was  not  settled 
until  1881,  at  which  time  a  ques- 
tion arose  and  was  litigated  as  to 
the  amount  of  interest  which  should 
be  included,  and  after  the  decision 
of  this  question,  certificates  of  the 
amount  were  issued,   and  within 
ten  months  thereafter  the  assess- 
ment was  confirmed.      Held,  that 
the  delay  would  not  invalidate  the 
assessment,  no  fraud  or  substantial 
error  being  shown.     Ib. 

4.  The  refusal  of  the  board  of  re- 
vision and  correction  of  assessment 
lists  of  the  city  to  hear  objections 
to  an  assessment  going  only  to  the 
amount  of  the  certificate,  as  that 
the  expense  of  the  work  is  extrava- 
gant, or  that  the  assessment  upon 
the  objectors'  lots  exceeds  a  fair 
and  just  appropriation  of  the  work 
done,   or  that  the  work  was  not 
submitted  to  competent    bidding, 
is  not  good  ground  for  vacating  the 
assessment.     So  also  as  to  the  ob- 
jections that  the  price  paid  for  the 
work  was  enhanced  by  the  neces- 
sity of  protecting  the  Croton  aque- 
duct from   injury,  or  that  part  of 
the  cost  of  the  improvement  was 
not  assessed  upon  a  railroad  com- 
pany, the  statute  requiring  the  cost 
to  be  assessed  among  "the  owners 
or  occupants  of  all  houses  and  lots 
intended  to  be  benefited  "  (L.  1813 
c.  86  §  175).     76. 

6.  The  assessors,  in  computing  the 
amount  of  the  assessment  for  the 
work  of  grading,  repaying,  etc., 
Tenth  Avenue,  were  authorized  to 
include  interest  on  instalments  to 
pay  the  contractors  to  a  time  sixty 
days  after  the  date  of  the  certifi- 
cate, as  provided  by  act  of  1880 
(L.  1880  c.  *»5(J  §  5).  The  ordi- 
nance of  1854,  founded  on  the  act 
of  1852,  requiring  the  contractor 
to  be  charged  with  interest  on  sums 
advanced  upon  final  payments  upon 
his  contract,  fell  with  the  repeal 
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of  the  act  of  1852  by  the  law  of 
1880.     Ib. 

6.  The  fact  that  an  assessment  for  a 
street  improvement  was  not  made 
and  confirmed  for  thirteen  years 
after  the  finishing  of  the  work  will 
not  invalidate  the  assessment  as  to 
one  who  purchased  prior  to  such 
confirmation,  believing  that  the 
assessment  was  paid,  it  appearing 
that  upon  inquiry  the  fact  of  non- 
payment could  have  been  discov- 
ered. Matter  of  Brown,  103. 

See  ELECTRICITY. 

MECHANICS'  LIEN,  3. 
RAILWAYS,  1-4. 

NOTICE. 

See  MUNICIPAL    CORPORATIONS, 

1. 
SERVICE  OF  PAPERS. 


o 

OFFICERS. 
See  CORPORATION,  1-6. 

ORDERS. 

See  APPEAL,  1-5. 
COSTS,  3. 

P 

PARTIES. 
See  DISCOVERY. 

PARTNERSHIP. 

1.  In  an  action  for  dissolution  of 
a  co-partnership,  the  existence  of 
the  alleged  partnership  was  denied 
by  defendants.  Held,  that  letters 
written  by  plaintiff  to  a  third  party 
before  the  alleged  partnership  were 
admissible  in  evidence,  if  limited 
to  the  purpose  of  showing  the  rela- 
tions existing  between  the  parties, 
forming  part  of  the  inducement  to 
the  partnership ;  and  that  letters 
written  by  plaintiff  to  defendants 
during  the  alleged  partnership,  in 
its  current  business,  to  the  contents 
of  which  defendants  did  not  at  the 


time  object,  were  admissible  as 
tending  to  show  the  purposes  and 
intentions  of  the  parties.  McCall 
v.  Moschowitz,  16. 

2.  Defendants    in    such    action,    in 
their  answer  and  at  the  trial,  con- 
tended that   no   partnership  ever 
existed  between  them  or  either  of 
them  and  plaintiff ;    and  that  his 
relation  to  them  was  that  of  money- 
lender.    Held,  that  they  could  not 
give  evidence  of  a  prior  partnership 
between  plaintiff   and  one  of  de- 
fendants, and  a  loss  resulting  there- 
from.    Ib. 

3.  In  such  action,  plaintiff  claimed 
on  the  accounting  the  amount  of  a 
claim  of  one  T.  against  the  firm, 
which  plaintiff  had  personally  guar- 
anteed.   Held,  that  defendants  were 
entitled  to  show  payments  made  by 
them  to  T.,  and  also  a  defense  of 
usury  against  T.'s  claim  ;  and  that 
T.  had  commenced  an  action  against 
them  on  such  claim.     Jb. 

4.  The  referee  to  whom  such  action 
was  referred,  after  finding  the  fact 
of  partnership,  and   before   ascer- 
taining the  liabilities  of  the  firm, 
and  whether  it  was  solvent  or  not, 
and  without  any  inquiry  into  the 
advances  made  by  defendants,  or 
the  stock  or  capital  contributed  by 
them,  or  their  claims  against  the 
partnership,  found  the  amount  of 
advances  made  by   plaintiff,   and 
gave    judgment   for  that    amount 
without  any  provision  for  general 
creditors  of  the  firm,  and  without 
ascertaining  the  value  of  its  assets. 
Held,  error ;  that  the  referee  should 
have  found,  first,  whether  a  part- 
nership existed  ;    second,  how  the 
firm  stood  as  to  its  general  credi- 
tors, taking  into   account  all  de- 
fenses   against    alleged    creditors' 
claims ;   third,  what  each  partner 
was  entitled  to  charge  against  the 
others  for  everything  he  had  ad- 
vanced or  brought  into  the  co-part- 
nership, and  what  was  to  be  charged 
against  him  for  what  he  had  taken 
out,  in  excess  of  what  he  ought ; 
fifth,  the  profits  to  be  divided  or 
losses   to  be  borne    between    the 
partners,   and   what,   if   anything, 
any   one    partner   should    pay   to 
another  in  order  that  their  cross- 
claims  should  be  finally  settled.    76. 
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5.  Where  the  good  will  of  a  business 
depends  almost  exclusively  upon 
the  knowledge  and  skill  of  one  of 
the  partners,  it  is  not  a  partnership 
asset,  and  is  not  subject  to  sale  to 
pay  partnership  debts.  Ib. 

0.  By  the  terms  of  an  agreement  be- 
tween S.  and  G.,  in  consideration 
of  a  loan  of  a  certain  sum  of  money 
by  S.  "for  use  in  the  business  of 
heating,  ventilating,  etc.,"  for 
which  G.  gave  S.  his  note  with 
.certain  specified  securities  for  its 
payment,  and  in  further  considera- 
tion of  services  of  S.  "  in  securing 
sales  in  said  business,  and  for  any 
further  moneys  he  may,  at  his  own 
option,  advance  for  use  in  said 
business,"  G.  agreed  "  to  divide 
equally  the  yearly  net  profits  of 
said  business. ' '  It  was  also  agreed 
"that  said  loan  ...  is  expressly 
for  use  in  said  business  and  for  no 
other  use  whatsoever  ;  "  that  any 
moneys  either  might  advance  for 
use  in  the  business  should  draw 
interest;  that  G.  should  receive 
"  as  compensation  for  the  manage- 
ment of  said  business,"  a  yearly 
sum,  "to  be  charged  as  an  ex- 
pense;" that  G.  should  render  a 
quarterly  statement  of  the  condi- 
tion of  the  business,  and  make  an 
annual  division  of  profits  ;  and  that 
any  commissions  accruing  to  G.  in 
the  course  of  the  business  should 
be  an  asset,  subject  to  such  di- 
vision. Held,  that  they  were  part- 
ners as  to  third  parties  in  such 
business,  and  S.  was  liable  upon 
contracts  made  by  G.  therein. 
Hackett  v.  Stanley,  210. 

7.  An  agreement  under  which  plain- 
tiff was  to  receive  one-half  of  de- 
fendant's share    of    profits    in    a 
business,   as  compensation   for  a 
loan  of  money,  is  not  necessarily 
void  for  usury,  and,  as  between 
the  parties,  does  not  constitute  a 
partnership.    Johnston  v.    Ferris, 
302. 

8.  Plaintiff  and    defendant    entered 
into  a  contract  by  which  it  was 
agreed  that  plaintiff  should  suj>er- 
intend  the  erection  of  four  houses 
on  defendant's    land,   giving    the 
necessary  time  thereto,  defendant 
to  furnish  all  the  capital  required, 
and,  upon  sale  of  the  houses  when 


complete,  to  pay  plaintiff  one-third 
the  net  profits,  if  any;  that  proper 
books  of  account  should  be  kept, 
and  plaintiff,  in  case  the  venture 
resulted  in  a  loss,  should  pay  one- 
third  of  such  loss  ;  that  defendant 
should  not  further  encumber  the 
property  without  plaintiff's  con- 
sent, and  should  allow  plaintiff  •<:; 
per  week  for  incidental  expenses, 
and  $20  a  week  to  be  charged 
against  his  share  of  the  profits,  or, 
in  case  the  venture  resulted  in  a 
loss,  to  be  repaid.  Held,  that  such 
agreement  constituted  them  part- 
ners, and  that  plaintiff,  after  the 
houses  were  completed,  could  com- 
pel a  sale  thereof,  to  the  end  that 
the  partnership  accounts  might  be 
adjusted  and  closed.  Hayes  v. 
Vogel,  486. 

9.  A  partnership,  resident  in  another 
state,  whose  firm  name  includes 
the  fictitious  use .  of  the  word 
"  Company,"  doing  business  in  this 
state  through  a  local  agent,  is  not 
within  section  303  of  the  Penal 
Code,  forbidding  the  fictitious  use 
of  the  word  "Company."  Cahn 
v.  Gottschalk,  542. 

PARTY   WALLS. 

1.  Defendant  owning  a  building,  be- 
tween which  and  the  building  of 
plaintiff  there  was  a  party  wall, 
tore  down  his  building  for  the  pur- 
pose of  rebuilding,  leaving  the 
party  wall  in  a  ragged  condition, 
beam-holes  appearing  in  some 
places,  and  the  ends  of  beams  pn>- 
truding  in  others,  and  the  tin  roof- 
ing being  torn  up  where  it  had 
joined  defendant's  building.  Plain- 
tiff having  received  notice  from  tin- 
Buildings  Bureau  "  to  rebuild  the 
east  wall  and  beam-holes  where 
required,  and  make  the  roof  water- 
tight," without  any  notice  to  de- 
fendant made  permanent  repairs 
thereto,  for  the  expense  of  which 
she  brought^  this  action.  Il-l/l, 
that  it  appearing  that  defendant 
intended,  in  rebuilding,  to  erect  a 
strengthening  wall  immediately 
against  such  party  wall,  and  thus 
cover  up  and  protect  such  wall,  he 
was  not  liable  for  cost  of  permanent 
repairs;  and  want  of  knowledge  ^n 
plaintiff's  part  of  defendant's  in- 
tention did  not  affect  the  case,  she 
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having  made  no  effort  to  discover 
defendant's  intentions,  and  not 
having  notified  him  to  protect  the 
wall.  Berry  v.  Todd,  450. 

2.  The  statute  making  it  the  duty  of 
one  digging  to  a  depth  of  more 
than  ten  feet  below  the  curb  line 
to  protect  "  party  or  other  walls 
standing  upon  or  near  the  boundary 
lines,"  does  not  apply  to  the  foun- 
dations of  a  stoop,  and  therefore 
the  liability  for  injuries  to  the  stoop 
by  such  digging  is  to  be  determined 
by  the  rules  of  the  common  law, 
which  do  not  make  one  digging 
with  care  on  his  own  land  liable 
for  the  fall  of  structures  built  upon 
the  adjoining  land.  Ib. 

PATENT. 
See  TRADE-MARK,  1,  4. 

PAYMENT. 

Plaintiff  cashed  for  K.  a  draft  drawn 
by  a  corporation  and,  holding  the 
same  uncollected,  subsequently 
transferred  it  to  K.  in  payment  of 
notes  transferred  to  plaintiff  by  K. 
Held,  that  this  was  equivalent  to 
a  cash  payment  for  such  notes. 
Wilson  v.  Metropolitan  Elevated 
/?.  Co.,  171. 

See  ACTION. 

APPEAL,  14. 
ARREST,  3. 
INSURANCE,  1. 

PENALTY. 

See  CONTRACTS,  6. 

NEW  YORK  CITY,  1. 
THEATRES,  1,  2. 

PLEADING. 

1.  In  an  action  on  a  contract  set 
forth  in  the  complaint,  where  the 
answer  admits  the  allegation,  the 
statute  of  frauds  is  not  a  defense 
unless  specially  pleaded.     Quinlin 
v.  Raymond,  87. 

2.  Where,  on  the  decision  of  a  de- 
murrer, leave  to  amend  or  plead  is 
given,   the  proper  practice   is    to 
enter    an    interlocutory  judgment 
containing  such  provision,  and  if 
the  party  does  not  avail  himself  of 


the  privilege  given  to  amend  or  to 
plead,  then  to  enter  final  judgment 
in  the  action.  The  time  allowed  to 
amend,  or  plead  does  not  run  until 
the  entry  of  the  interlocutory  judg- 
ment. Riggs  v.  Stewart,  434. 

See  ARBITRATION. 

ASSIGNMENT    FOR    BENEFIT 

OF  CREDITORS,  6. 
CORPORATION,  4. 
DISTRICT  COURT,  1. 

PRACTICE. 

See  APPEAL. 
ARREST. 
ATTACHMENT. 
COSTS. 
EVIDENCE. 
INJUNCTION. 
INTERPLEADER. 
PLEADING. 
RECEIVER. 
REFERENCE. 

PRESUMPTIONS. 

See  APPEAL,  14. 

BILLS  AND  NOTES,  4. 

PRINCIPAL  AND  AGENT. 

Defendant,  as  trustee  of  an  estate 
consisting  of  extensive  apartment 
houses,  employed  De  K.,  husband 
of  the  beneficiary,  as  agent  to  take 
charge  of  the  same.  Plaintiff  fur- 
nished labor  and  materials  for  such 
houses  on  De  K.'s  order  without 
defendant's  knowledge.  The  in- 
come received  from  the  houses  was, 
by  defendant's  order,  after  De  K.'s 
discharge,  and  after  notice  that 
plaintiff  looked  to  defendant  for 
payment,  applied  to  the  payment 
of  interest  on  a  mortgage  on  the 
buildings,  under  a  prior  promise  to 
the  mortgagee  to  make  such  appli- 
cation. Held,  that  defendant  was 
bound  by  De  K.'s  acts,  and  person- 
ally liable  for  debts  contracted  by 
him  in  the  line  of  his  authority, 
though  he  had  no  funds  in  his 
hands  to  pay  the  same ;  and  the 
delay  by  plaintiff  in  not  presenting 
his  claim  until  after  De  K.'s  dis- 
charge was  no  defense.  JBlewitt  v. 
Olin,  351. 

See  BROKERS. 
INSURANCE,  1. 
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QUESTIONS    OF   LAW    AND 
FACT. 

See  CARRIERS,  4. 
RAILWAYS,  6,  7. 
SALE,  1. 
TRIAL,  2. 
WILLS,  1. 


R 


RAILWAYS. 

1.  The  act  of  1867,  authorizing  the 
construction  of  an  elevated  railway 
in  the  City  of  New  York,  "along 
both  sides  of  Greenwich  Street  to 
Ninth  Avenue,  and  along  both  sides 
of  Ninth  Avenue,  or  streets  west 
of  Ninth  Avenue,"  providing  for 
the  appointment  of  commissioners 
with  power  to  authorize  the  removal 
of  obstructions,  etc.,  to  designate 
the  points  at  which  staircases  in  the 
streets  should  be  erected  for  public 
access  to  the  railway,  etc.,  and  au- 
thorizing the  railway  company  to 
"rent,  purchase,  or  acquire  such 
buildings  or  parts  of  buildings  as 
may  be  convenient  for  the  stations 
or  depots  for  public  access  to  the 
railway"  (L.  1867  c.  489),  did  not 
empower  the  railway  company  to 
build  stations  or  to  place  stairways 
in  or  over  any  streets  other  than 
those  in  which  it  was  authorized  to 
lay  its  tracks.     Mattlage  v.  New 
York  Elevated  R.  Co.,  1. 

2.  Neither  was  power  to  do  so  con- 
ferred by  the  provisions  of  the  act 
of  1875  that  the  company  might 
make  and  adopt  such  alterations 
and   improvements    in  the  struc- 
tures, etc.,  as  the  commissioners 
might  authorize  or  approve,  and 
that  "  the  position  and  construction 
of  the  tracks, . . .  stations,  and  other 
structures,  which  said  company  is 
or  may  be  authorized  by  law  to 
construct,   may  be   such  as   said 
company  may  adopt  and  the  said 
commissioners  approve "  (L.  1875 
c.  595).     That  act  did  not  confer 
any  new  franchise,  but  only  con- 
firmed   and    regulated    franehises 
previously  granted.    Ib. 


3.  Defendants,  successors  to  the  com- 
pany to  which  the  franchise  was 
granted,  erected,  adjacent  to  the 
railway  track,  but  wholly  in  an- 
other street  intersecting  Greenwich 
Street,  a  station  opposite  plaintiff's 
building,  parallel  to  it,  equal  to  it 
in  height,  and  go  close  to  it  as  to 
intercept  the  light  and  darken  its 
interior  to  such  an  extent  as  to 
prevent  plaintiff  from  carrying  on 
his  business  in  it  as  beneficially 
and  profitably  as  he  had  previously 
done.    Held,  that  his  pecuniary  loss 
thereby  was  such  special  damage 
that  he  might  maintain  an  action 
to  perpetually  restrain  defendants 
from  erecting  or  maintaining  such 
station,  and  to  compel  its  removal. 
And    whether   plaintiff    was    the 
owner  of  the  fee  to  the  middle  of 
such  street,  or  had  only  an  ease- 
ment therein  as  an  abutting  owner, 
was  immaterial.     76. 

4.  The  fact  that    plaintiff    himself, 
by  maintaining  a  wooden  awning 
over  the  sidewalk,  somewhat  dark- 
ened his  building,  though  not  so 
much  as  to  prevent  him  from  car- 
rying on  his  business  in  any  part 
of  it,  could  not  deprive  him  of  the 
right  to  relief  against  defendants' 
unlawful  structure.     /6. 

5.  At  the  trial  of  an  action  against  a 
railroad  company  for  negligently 
killing  plaintiffs'   horses,   the  evi- 
dence showed  that  defendant,  in 
the  night-time,  backed  a  train  into 
a  dark  freight  depot,  without  any 
light  or  other  signal  of  its  approach, 
so  noiselessly  and  suddenly  upon 
plaintiffs'   servant  who  was  law- 
fully at  the  depot  with  the  horses, 

•  that  he  was  unable,  either  from 
fright  or  want  of  time,  to  get  them 
out  of  the  way,  and  the  train  ran 
over  them  and  killed  them.  Held, 
that  this  was  sufficient  to  justify  a 
finding  by  the  jury  that  defend- 
ant's carelessness  was  the  sole 
cause  of  plaintiffs'  loss.  Hollender 
v.  New  York  Central  <tr.  R.  R.  Co., 
219. 

6.  In  an  action  against  a  railroad 
company  for  negligence  in  moving 
a  train  without  proper  signals,  it  is 
a  fatal  error  to  instruct  the  jury 
that  they  are  at  liberty  to  deter- 
mine what    signals'  ought    to  be 
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adopted,  and  to  regard  the  omis- 
sion of  them  as  negligence.  It  is 
for  the  legislature,  not  for  a  jury, 
to  determine  what  signals  should 
be  required.  76. 

7.  The  jury,  in  such  a  case,  were  in- 
structed that,  to  warrant  a  verdict 
for  plaintiffs,  they  "  must  find  that 
this   injury  occurred  through  the 
fault  of  the  defendant  or  its  ser- 
vants ;  "  and,  at  plaintiffs'  request, 
that   "it  is  for  the   jury   to   say 
whether  the  defendant  had  done 
all  that  was  necessary  to  protect 
the  plaintiffs."     Held,  that  this  re- 
ferred to  the  management  of  the 
train  by  those  in  charge  of  it,  and 
whether  such  trainmen  did  all  they 
ought  to  have  done  to  give  notice 
of  its  approach  ;  and-  was  not  ob- 
jectionable as  leaving  to  the  jury 
to    determine  whether    defendant 
was  chargeable  with  negligence  be- 
cause it  had  not  employed  all  the 
safeguards    that    the    jury    might 
think  necessary.     Ib. 

8.  In  an  action  against  an  elevated 
railroad  company  to  recover  dam- 
ages for  obstruction  to  light,  air, 
and  access,  it  appeared  that  the 
person  through  whom  plaintiff  de- 
rived title  was  dead,  and  the  agent 
who  collected  rent  was  also  dead. 
Held,  that  evidence  of  the  rental 
value,  being  the  best  evidence  ob- 
tainable,  was   admissible    on   the 
question  of   damages.       Griswold 
v.  Metropolitan   Elevated  R.  Co., 
484. 

See  CARRIERS,  1,  2,  4,  6. 
RECEIVER. 


2.  The  receiver  employed,  as  his  at 
torney,  the  attorney  for  the  defend- 
ants in  the  ejectment  suit.     Held, 
that  the  rule  that  a  receiver  should 
not  employ  the  counsel  of  either 
party  to  a  suit  was  not  applicable, 
as  the  receiver  was  not  acting  ad- 
versely to  either  party  hi  the  case. 
76. 

3.  An  order  appointing  a  receiver, 
which  directs  him  generally  to  ap- 
ply moneys  derived  from  one  piece 
of  property  to  the  support  of  any 
other,  gives  implied  power  to  make 
repairs  without  first  obtaining  an 
order  of  the  court  therefor.     Ib. 

4.  As  to  one  piece  of  property  un- 
favorably situated,  and  of  previous 
bad  reputation,  the  receiver,  per- 
sonally, with  another  person,  con- 
ducted a  boarding-house  therein. 
Held,  that  he  was  not  liable  for 
the    rent,    it    appearing    that    he 
adopted  such  method  for  the  pur- 
pose of  procuring  an  income  for 
the  estate  from  such  property,  and 
personally  derived  no  profit  there- 
from.    76. 

5.  The    accounts    of    the    receiver 
showed  disbursements  amounting 
to  over  .$58,000,  v/hich  the  court 
allowed,    with    the    exception    of 
•S6G4.     Held,  that  he   should  not 
be  charged  with  the  expenses  of 
the  accounting,  no  misconduct  on 
his  part  being  shown ;    but  that 
allowances  amounting  to  §10,000, 
for  services  of    counsel  on    such 
accounting,  should  be  reduced  to 
§2,000.     76. 


1.  In  actions  of  ejectment  by  the 
alleged  heirs  of  the  deceased  owner 
of  the  property  against  defendants 
in  possession  claiming  as  lawful 
heirs,  M.,  who  had  been  the  agent 
for  the  property  during  the  owner's 
lifetime  and  also  for  defendants,  |  1. 
was  by  consent  of  the  parties  ap- 
pointed receiver  by  the  court,  and 
duly  filed  an  account,  in  which  he 
deducted  from  the  amount  of  mon- 
eys collected,  five  per  cent,  thereof 
as  "expenses."  Held,  that  such 
sum  could  only  be  allowed  him  as 
in  full  of  all  claims  for  commis- 
sions, llynes  v.  McDermott,  104. 


See  INJUNCTION,  2. 

RECOGNIZANCE. 
See  BAIL. 

REFERENCE. 

Where  the  whole  issue  in  a  case 
is  one  of  fact  which  is  tried  by  a 
referee,  judgment  can  be  regularly 
entered  upon  his  report,  under  sec- 
tion 1228  of  the  Code  of  Civil  Pro- 
cedure, simply  upon  filing  the  re- 
port with  the  clerk  of  the  court, 
and  without  serving  a  copy  thereof 
upon  the  attorney  for  the  opposite 
party.  Crook  v.  Crook,  298. 
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2.  Upon  a  reference  of  an  action  to 
foreclose  a  mechanic's  lien,  the 
referee  received  proofs  and  heard 
arguments  thereou  after  the  closing 
of  the  case,  and  without  notice  t<> 
the  contractor,  who  was  a  party 
defendant.  Held,  that  this  was  an 
irregularity,  for  which  ordinarily 
the  report  should  be  set  aside  ;  but 
the  contractor,  having  had  notice 
of  such  proceedings  a  few  days 
after  they  were  had  and  a  consid- 
erable time  before  the  filing  of  the 
report,  and  not  having  objected 
thereto,  must  be  considered  to  have 
waived  such  irregularity.  McAl- 
lister v.  Case,  385. 

See  APPEAL,  1,  2. 
FORECLOSURE. 


RELEASE. 

In  a  suit  to  set  aside  a  conveyance 
as  procured  by  fraud,  defendant 
set  up  a  general  release  by  plaintiff. 
It  appeared  that  shortly  after 
plaintiff  discovered  the  alleged 
fraud,  she  employed  one  G.  for  the 
purpose  of  getting  her  deed  back 
or  getting  a  settlement  with  de- 
fendant. Plaintiff  had  become 
acquainted  with  G.  through  de- 
fendant, for  whom  he  acted  as 
notary  public  in  taking  the  ac- 
knowledgment of  the  deed  in 
question.  After  negotiations  ex- 
tending over  several  months,  G. 
procured  a  settlement,  and  plain- 
tiff executed  the  release  in  question. 
This  action  was  brought  four  years 
thereafter.  There  was  no  evidence 
to  show  that  the  release  was  pro- 
cured by  fraud.  Held,  that  it  was 
a  good  defense.  Pugsley  v.  Sum- 
ner,  427. 

REPLEVIN. 

See  ASSIGNMENT    FOR    BENEFIT 
OF  CREDITORS,  6. 


s 

SALE. 

1 .  In  an  action  to  recover  a  balance 

on  account  of  goods  alleged  to  have 

been  sold  to  defendant's  testator 

for  use  of  certain  steamboats,  it 
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appeared  that  plaintiff  had  dealings 
with  testator  in  relation  to  such 
boats,  but  tliat,  at  the  time  of  the 
sale  on  the  order  of  testator's 
brother,  the  latter  had  a  bill  of  sale 
of  such  boats  from  the  testator  to 
himself,  which  was  unrecorded. 
Plaintiff  testified  that  lie  had  no 
knowledge  of  such  transfer.  //••/</. 
that  the  question  as  to  whom  the 
goods  were  sold  was  one  of  fact  for 
the  jury,  and  their  verdict  should 
not  be  disturbed.  Kahnweiler  v. 
Smith,  142. 

2.  In  an  action  for  breach  of  contract 
of  sale  of  certain  real  estate,  the 
evidence  showed  that  defendant, 
as  an  assignee  for  the  benefit  of 
creditors,  had  sold  the  property  at 
public  auction  to  a  nominal  bidder, 
and  procured  the  title  to  be  trans- 
ferred to   defendant's  wife,   after 
which  he  made  the  contract  with 
plaintiff,  in  his  own  name,  for  the 
sale    of    the    proj>erty  at   an  en- 
hanced price  ;   and  that  when  the 
deed  was  tendered  to  plaintiff,  he, 
having  acquired  knowledge  of  these 
facts,  refused  to  accept  it.     Held, 
that  plaintiff  was   not    bound   to 
take  the  deed,  and  could  maintain 
an  action  for  the  damages  IIP  sus- 
tained by  reason  of  the  failure  to 
make  a  good  title.      Wohlfartk  v. 
Chamberlain,  178. 

3.  In  such  action,  the  court  admitted 
evidence  of    defendant's   declara- 
tions, made  after  his  conveyanri: 
of  the  property  as  assignee,  im- 
peaching his   wife's   title.      Held, 
that    such    declarations,    together 
with  the  acts  of  defendant  which 
constituted  notice  to  plaintiff  of  the 
defects  in  the  title,  were  admissible, 
plaintiff  being  entitled  to  prove  in 
this  action  the  facts  that  would  be 
admissible  in  a  suit  against  him  by 
the   assignor's   creditors    to  show 
that,  he  was  not  a  bona  fide  pur- 
chaser without  notice.     76. 

4.  In  an  action  to  enforce  specific 
performance  of  a  contract  for  sale 
of  real  estate,  which  fixed  a  specific 
tune  for  performance  of  the  mutual 
and  dependent  covenants  of   the 
parties,  and  contained  a  condition 
forfeiting  the  sum  paid  on  account 
of  the  purchase  money,  for  a  fail- 
ure of  the  purchaser  to  complete 
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the  purchase  at  the  time  and  place 
fixed,  it  appeared  that  the  agent  of 
the  vendor  gave  notice  to  the  pur- 
chaser, at  the  time  of  entering  into 
the  contract,  that  prompt  perform- 
ance would  be  required  ;  that  the 
purchaser  made  efforts  to  get  an 
extension  of  time,  and  that  the 
vendor's  agent  refused  to  extend 
the  time  except  on  certain  condi- 
tions not  agreed  to.  Held,  that 
time  was  of  the  essence  of  the  con- 
tract, and,  the  vendor  having  ten- 
dered performance  at  the  time  and 
place  fixed,  and  the  purchaser  not 
having  accepted  the  same,  the 
vendor  might  elect  to  terminate 
the  contract.  Baumann  v.  Pink- 
ney,  241. 

.  An  auctioneer's  memorandu:.i  of 
sale  of  real  property  contained  in 
his  salesbook,  giving  terms  of  sale, 
the  date  of  sale,  location  of  prop- 
erty, the  successive  bids  with  name 
of  final  bidder  under  the  last  bidT 
all  in  abbreviated  form  and  signed 
by  him,  is  a  sufficient  compliance 
with  the  statute  of  frauds.  Mentz 
524. 


See  BROKERS. 

SERVICE   OF  PAPERS. 

A  copy  of  a  judgment  entered  upon 
the  report  of  a  referee  was  served 
upon  the  attorney  for  the  opposite 
party  by  leaving  it  with  an  attor- 
ney who  occupied,  with  the  attorney 
for  the  opposite  party,  offices  -which 
had  a  common  entrance,  the  latter 
attorney  being  absent  at  the  time. 
Held,  that  the  person  with  whom 
the  copy  was  left  was  in  charge  of 
.  such  office,  within  the  meaning  of 
section  797  of  the  Code  of  Civil 
Procedure,  and  that  the  service  was 
sufficient.  Crook  v.  CrookT  298. 

See  EXCEPTIONS. 

SET-OFF. 

See  APPEAL,  5. 
COSTS,  1. 
COUNTERCLAIM. 


SPECIFIC  PERFORMANCE. 
See  SALE,  4. 


STATUTE   OF   FRAUDS. 

See  CONTRACTS,  1. 

MASTER  AND  SERVANT,  5. 
SALE,  5. 

STATUTES. 

1.  The  act  of  June  13th,  1885  (L. 
1885  c.  499),  providing  for  placing 
electrical  conductors  underground 
in  cities,  and  for  commissioners  of 
electric  subways,  does  not  violate 
the  provision  of  the  constitution  of 
the  state,  that  no  private  or  local 
bill  shall  embrace  more  than  one 
subject,  and  that  shall  be  expressed 
in  its  title  (Const,  art.  3  §  16);  it  is 
not  made  a  local  act  merely  because 
its  operation  is  confined  to  cities 
having  a  certain  population,  there 
being  but  two  such  cities ;  and  it 
embraces  but  one  subject,  the  plac- 
ing of  electrical  conductors  and  the 
mode  of  carrying  that  purpose  into 
effect,  which  subject  is  expressed 
in  its  title,  "An  act  providing  for 
placing  electrical  conductors  under- 
ground in  cities  of  this  state,  and 
for  commissioners  of  electrical  sub- 
ways."    People  v.  Squire ,  154. 

2.  Nor  does  the  provision  in  the  act 
that  the  act  of  1884  (L.  1884  c.  334), 
"  is  amended  and  made  to  conform 
in  all  respects  to  the  provisions  of 
this  act "  (§2),  bring  it  within  the 
provision  of  the  constitution  that 
"no  act  shall  be  passed  which  shall 
provide  that  any  existing  law  shall 
be  made  or  deemed  a  part  of  said 
act,  or  that  any  existing  law  shall 
be  applicable,  except  by  inserting 
the  same  in  such  act "  (Const,  art. 
3  §  17).     Ib. 

See  DISTRICT  COURT,  2. 
ELECTRICITY. 
MECHANICS'  LIEN,  3. 

SUMMARY  PROCEEDINGS. 

See  DISTRICT  COURT,  4,  5. 

LANDLORD  AND  TENANT,  11. 


T 

THEATRES. 

1.  The  provision  of  statute  relating 
to  construction  of  passage-ways 
and  exits  in  theatres,  declaring  that 
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the  same  shall  be  kept  free  from 
chairs,  etc.,  and  that  no  person 
shall  be  allowed  to  stand  therein 
during  any  performance  (L.  1880 
c.  456  §  28),  should  be  literally  con- 
strued, and  as  so  construed  does 
not  give  the  manager  or  proprietor 
of  the  theatre  any  discretion  to 
allow  persons  to  stand  in  the  aisle 
or  passage-way,  even  though  the 
number  be  not  so  great  as  to  pre- 
vent free  exit  in  case  of  danger. 
Fire  Department  of  New  York  v. 
Stetson,  125. 

2.  To  recover  the  penalty  given  f<  >r  :i 
violation   of    such  act,   it    is    not 
necessary  to  prove  that  the  manager 
of  the  theatre,  knew  that  any  per- 
sons were  standing  in  the  passage- 
way at  the  time  in  question,  or 
that  he  gave  permission  to  any  one 
to  occupy  the  passage-way.     That 
a  number  of  tickets  for  a  perform- 
ance  were    sold    by    defendant's 
agents,  after  they  knew  that  the 
seats  in  the  house  were  filled,  is 
sufficient  proof  to  sustain  a  judg- 
ment, in  the  absence  of  evidence 
that  such  sale  was  in  opposition  to 
defendant's  wishes.     Ib. 

3.  Shortly  before  an  evening's  per- 
formance  in  defendant's  theatre. 
plaintiff  applied  at  the  box  office 
thereof  for  two  reserved  seats  in 
the  orchestra  for  that   evening's 
performance,  and  was  handed  two 
tickets,  for  which  he  paid,  and  on 
which  the   designated  seats  were 
given  him  and  his  wife.     Soon  after 
they  had  taken  such  seats,  they 
were,   without  any    force    or    ill- 
treatment,  compelled  to  leave  the 
same  by  defendant's  usher,  who 
gave  the  seats  to  persons  holding 
tickets  for  that  evening's  perform- 
ance.    It  appeared  that  by  mistake 
the  ticket  seller  had  sold  plaintiff 
tickets  for  the  previous   evening. 
Held,  that  the  facts  did  not  present 
a  case    for   exemplary    damages. 
MacGoicaii  v.  Duff,  315. 

TRADE-MARK. 

1.  Letters  patent  were  issued  to 
Gibbs,  plaintiff's  assignor,  for  an 
improvement  in  sewing  machines, 
by  making  the  frame  in  the  form 
of  the  letter  "  G,"  claimed  as  a 
useful  mechanical  device,  and  de- 


sign letters  patent  were  also  i- 
to  Gibbs  for  the  same  form.  Hi  Id. 
that  a  trade-mark  could  not  be 
acquired-  in  such  form,  it  having 
been  patented;  that,  on  tin-  expira- 
tion of  the  patents,  the  use  of  such 
form  was  free  to  the  public ;  and 
.that,  after  having  enjoyed  the  ex- 
clusive use  of  the  patents  for  such 
form  for  the  term  granted,  plaintiff 
was  estopped  to  claim  their  in- 
validity. Wilcox  &c.  Sewing  Ma- 
chine Co.  v.  Kruse  &c.  Manvf. 
Co.,  116. 

2.  In  an  action  to  restrain  the  use  of 
a  trade-mark  and  for  an  account 
of  profits  from  its  use  by  the  de- 
fendant, it  appeared  that  plaintiffs, 
liquor  sellers,  registered  a  design 
trade-mark    bearing     the     words 
"  Maryland  Club  Rye  Whiskey," 
and  applied  it  to  a  certain  kind  of 
whiskey  sold  by  them  in  barrels, 
pasting  the  printed  design  on  the 
head ;  that  they  had  other  trade- 
marks representing  other  whiskeys 
sold  by  them;  that  ten  years  after 
such  registry,  defendant  used  tin- 
words    "  Maryland   Jockey    Club 
Rye   Whiskey,"   stencilling   them 
on  barrel-heads  with  a  design  en- 
tirely   different     from    plaintiffs. 
Held,  that  plaintiffs  were  entitled 
to    a    trade-mark    in    the    words 
" Maryland  Club  Rye  Whiskey." 
they    not  indicating  quality,    but 
origin    and    ownership,    notwith- 
standing plaintiffs  had  other  marks 
to  represent  other  whiskeys;  and 
that  defendant's  mark  constituted 
an  infringement,  though  the  design 
used  by  him  was  different.     Cahn 
v.  Gottschalk,  542. 

3.  Plaintiffs'  design  trade-mark  con- 
tained the  words  "Pure  Old  Rye 
Whiskey."     Held,  that  the  fal.-i'ty 
of  such  statement  was  not  proven 
by  the  facts  that  whiskey  which 
was  sold  under  such  trade-mark 
was  mixed  or  blended,  and  that  it 
was  diluted  with  water,  it  not  ap- 
pearing that  commercially  "  pure  " 
whiskey  is  understood  to  be  whis- 
key of  the  strength  indicated  by 
the  government  test.     Ib. 

4.  The  use  on  a  trade-mark  of  the 
word  "  Pat.,"  followed  by  the  date 
of  registering  the  trade- mark,  will 
not  vitiate  it,  where  it  appears  that 
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the  word  was  not  used  to  deceive 
the  public.     76. 

5.  Plaintiff,  after  knowledge  by  his 
agent  of  the  infringement  of  his 
trade-mark,  delayed  for  five  years 
to  bring  his  action  for  an  injunction 
and  for  an  accounting  of  profits. 
Held,  that  he  was  barred  by  his 
laches  from  recovering  profits.  Ib. 

TRESPASS. 

1.  In  an  action  of  trespass  to  recover 
damages  sustained  in  the  process 
of  shoring  up  plaintiff's  wall  by  an 
adjoining  owner  excavating  for  re- 
building,  where  plaintiff  had  re- 
voked his  license  under  which  the 
shoring    was    done,    evidence    by 
defendant  that  the  work  was  care- 
fully done  is  inadmissible,  the  ques- 
tion of  negligence   not  arising  in 
the  action  of  tresspass.     Ketcham 
v.  Newman,  57. 

2.  In  such  action,  evidence  of  damage 
to  plaintiff's    goods,   and    of    the 
return  of    the  same  by  his  cus- 
tomers, is  competent  on'  the  ques- 
tion of  damages  sustained  by  the 
trespass.     /&. 

TRIAL. 

1.  When  a  full  and  fair  opportunity 
has  been  afforded   to  counsel  to 
submit  their  requests  for  instruc- 
tions, a  very  clear  case  of  abuse 
of  discretion  must  be  made  out  to 
call  for  any  interference  with  the 
refusal  of  the  trial  judge  to  receive 
other  requests,  the  presentation  of 
which  has  been  unnecessarily  de- 
layed.     Schuhle  v.   (Cunningham, 
404. 

2.  In  an  action  on  an  undertaking 
on  attachment  to  recover,  as  dam- 
ages,   counsel    fees    incurred    by 
plaintiff    in   the  attachment  suit, 
expert  witnesses  were  examined  as 
to  the  value  of  such  services.     Two 
of  them  testified  that  they  were 
reasonably   worth  $150,   and    the 
plaintiff's  attorney  himself  testified 
that  they  were  worth  §250.     The 
court  instructed   the  jury:    "You 
will   determine  from  the  evidence 
presented  to  you  from  the  witness 
stand,  what  compensation,  between 
$150  as  fixed  by  some  of  the  wit- 


nesses, and  §250  as  fixed  by  (',. 
himself,  he  would  be  entitled  tn." 
etc.  "  But  as  to  the  value  of  the 
services,  you  are  bound  by  the 
evidence  presented  by  witnesses, 
from  the  witness  stand ;  you  are 
not  to  rely  upon  any  judgment 
that  all  or  either  of  you  may  have, 
as  to  the  compensation  you  should 
give  an  attorney  for  such  services." 
Held,  that  this  was  erroneous ;  the 
jury  should  exercise  their  own 
judgment  upon  all  the  facts  in  the 
case.  lieves  v.  Hyde,  431. 

3.  Refusal  of  requests  to  charge,  even 
though  the  propositions  presented 
are  correct  as  statements  of  law, 
does  not  constitute  error,  where 
the  charge  given  fairly  presents  all 
the  issues  and  covers  the  whole 
ground,  so  that  the  instructions 
requested  are  immaterial  and  un- 
necessary. Matter  of  Bull,  510. 

See  REFERENCE.  . 

TRUSTS. 

A-  will  gave  to  testator's  widow  the 
use,  for  a  residence,  of  certain 
premises.  Held,  that  it  .was  the 
duty  of  the  trustee  under  the  will 
to  keep  such  premises  in  a  tenant- 
able  condition  and  to  make  neces- 
sary repairs,  but,  for  a  failure  so 
to  do,  the  widow's  remedy  would 
be  an  application  for  the  removal 
of  the  trustee ;  she  had  no  right 
to  make  the  repairs  herself  and 
look  to  the  trustee  for  indemnity. 
Fickett  v.  Cohu,  550. 


u 

UNDERTAKINGS. 

See  ARREST,  1,  2. 
BASTARDY. 
CONTEMPT. 
DISTRICT  COURT,  8. 

USURY. 

An  agreement  under  which  plaintiff 
was  to  receive  one-half  of  defend- 
ant's share  of  profits  in  a  business, 
as  compensation  for  a  loan  of 
money,  is  not  necessarily  void  f<-r 
usury,  and,  as  between  the  parties, 
does  not  constitute  a  partnership. 
Johnston  v.  Ferris,  302. 
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VENDOR   AND   PURCHASER. 

See  SA.I.K. 

w 

WILLS. 

1.  In  a  proceeding  for  probate  of  a 
will,  the  only  questions  submitted 
to  tbe  jury  were  whether,  at  the 
time  of  the  execution  of  the  paper 
propounded  as  a  will,  the  alleged 
testator  was  of  sound  mind,  mem- 
ory, and  understanding,  and  com- 
petent to  make  a  will,  and  whether 
at  that  time  he  knew  the  contents 
thereof  and  understood  what  dis- 
position wa,s  made  of  his  property  : 
on  both  which  questions  the  jury 
found  for  the  contestants.  Held, 
on  appeal,  that  as  the  first  finding 
was  sustained  by  abundant  evi- 
dence, a  verdict  could  not  be  di- 
rected on  the  second  in  accordance 
with  testimony  of  a  single  witness 
that  deceased  knew  and  compre- 


hended the  contents  of  the  paper, 
though  such  testimony  was  not  im- 
peached or  directly  contradicted  ; 
the  two  questions  were  so  closely 
related  as  to  produce  a  material 
conflict  of  evidence  on  the  latter  as 
well  as  the  former,  upon  which  the 
finding  of  the  jury  must  be  ac- 
cepted. Mntl.fr  of  Hull,  510. 

2.  A  will  gave  to  the  testator's  widow 
"one-third  of  the  net  income  of 
all  the  real  estate  .  .  .  after  ail 
taxes,  assessments,  and  interest 
thereon  is  paid."  Held,  that  she 
was  entitled  to  one-third  of  the 
difference  between  the  gross  re- 
ceipts of  the  property  and  the 
amount  of  taxes,  as.-cssments,  and 
interest  on  mortgages,  and  that  the. 
excuses  for  repairs,  commissions, 
insurances,  etc..  should  be  paid  out 
of  the  other  two-thirds.  Fickett 
V.  Cuhu,  ;>r>0. 

WITNESSES. 

See  EVIDENCE,  2,  4,  5,  7. 
TRIAL,  2. 
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